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In Memorian. 


JOHN H. AMES. 


At the session of the supreme court of the state of Nebraska, 
March 7, 1911, there being present Honorable Manoaw B. Rezss, Chief 
Justice, Honorable JoHN B. Barnes, Honorable CHarLes B. LErron, 
Honorable Jesse L. Root, Honorable Wittiam B. Rose, Honorable 
Jacop FAWCETT, and Honorable SaxueL H. SEpGwicx, Associate Jus- 
tices, the following proceedings were had: 


May if PLease Your Honors: 

On the 18th day of January, 1911, The Supreme Intelligence, 
Author of Light and Life, in His wisdom summoned from our midst 
to His everlasting home a widely Known and greatly esteemed member 
of this bar. Many of us followed the casket enclosing al] that was 
mortal of the one we mourn to his last resting place, where Wyuka 


‘*Waves above him her green leaves, dewy with Nature’s teardrops, 
Grieving, if aught inanimate e’er grieves, 
Over the unreturning brave.’’ 


A little hillock marks the spot. Winter will whiten it with beauti- 
ful snow; Spring will clothe it with a mantle of green; Summer will 
deck it with roseate hues, and the hand of affection will plant the 
violet and myrtle; Hazy Autumn will come with delicate pencil of 
frost and transfer the tints of the rainbow to the foliage of nature, 
and the falling leaves, “rustling at the eddying gust,” will lie lightly 
upon his grave; Morning will greet it with her earliest light, Night 
will guard it with brightest stars; but not for him the light of morn- 
ing, the stars of night, the beauty of spring, the splendor of summer, 
the gloiy of autumn, or the majesty of winter; he has no more a part 
in that which is mortal. 

It is fitting that this Honorable Court should pause for a brief 
space to bestow a last mark of respect upon the memory of one who 
was so Icn3 and so lately a member of this court, and that a few 
words of tribute may be spokcn of him whom we knew and honored. 
It is not the time to dwell upon his death, for here in the community 
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which has known him so long and so well, in the hearing of those 
who cherish his memory now that he has gone, among the people 
whose confidence he enjoyed and repaid with fidelity, there is a touch- 
ing fitness in telling over, however briefly, the record of his life, and, 
in its iteration, live over again the companionship of the one whose 
absence we deplore. 

Life has two phases worthy of attention: The first considers the 
inherent elements of character; the second regards character in its 
application, in its motives, its achievements, its activity in practical 
life, its example for admiration and emulation. 

Jou H. AMES was born in Vermont in 1847. His parents moved 
to Chautauqua county, New York, when he was a child. In 1868 he 
was admitted to the bar in Buffalo, New York, coming to Lincoln in 
the next year; and here he resided, with the exception of a short time 
spent in St. Louis, until he was suninioued to the uuseen home, at the 
age of 64 years. For nearly 43 years he was a distin:uished citizen 
of this state, an honored member of this bar, and for years a most 
worthy member of tiis court’s commission. 

He was kind, affable and geneious. Thnsore dweit within that house 
of clay a heart that vibrated to the touch of syieathy and fiisudshi.. 
and when he found a friend who:e adoption would stand the test of 
true friendship, he “anchored him to his soul with hcoks of steel.” 

As a lawyer he was a safe, conservative and wise counselor; he 
understood law as a science; he had a mind peculiarly adapted to the 
law; the broad principles of justice and equity which he found on 
every page of the law library were in perfect consonance with his 
own nature. 

As a judge and jurist he possessed qualities of mind which emi- 
nently fitted him for the bench, as is attested by the many terse and 
illuniinat‘ing ovinions from his pen while serving as Court Commiz 
sioner. This judicial temerament, a keen and discriminating under- 
s'ancing, added to his long years of patient industry and profound 
study, gave him rank emeng the ablest members of his profession. 

He tcok peculiar celictht in the companionship of his brother mem- 
bers of the bar, as all can attest who ever met him professionally or 
shared his hespitality, and years of faithful, earnest devotion to the 
welfare and inicrist of the people of Nebraska have enshrined his 
memory in the hearts of its citizens. 

Aside from a knowledge of the jurisprudence of his country, he 
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had a broad culture and wide range of general information, embracin2 
history, philosophy, economies, politics, science and other subjects, not 
omitting religion. This familarity with all subjects, coupled with a 
mild and gentle humor which heamed from his eyes and brightened 
his smile, made him a most congenial and instructive conversational- 
ist and companion. 

A strong sense of duty was the foundation of his action. Bound by 

no party platforms, by no dogmas or creeds of the past, he stood four- 
sided to every blast that blew, and with Carlyle “looked boldly out 
with an unhampered mind from the thirty-two points of the compass” 
in search of truth. Persistently and at all times he sought to know 
the truth, the whole truth, and nothing but the truth, and in the glow 
of its white light, in the complete and full exercise of his intellectual 
processes, he wrought out for himself a philosophy of life which may 
be summed up in “The Fatherhood of God, the brotherhood of man, 
ana the progress of mankind upward and onward forever.” Hndowed 
with a keen and analytical mind, an ease of expression, gifted with a 
comprehensive vocabulary and a ready pen, he rendered valuable 
service on many questions concerning the public welfare. It is fitting 
that we dwell upon the lives ef such men; they are full of instruction; 
they point the way of usefulness and teach the sclence of honor and 
success; they stimulate the progress of civilization and leave their 
impress on every page of their life-history. 
’ As we near the close of life, we note that so many who began the 
march with us have fallen by the wayside, “like leaves in wintry 
weather,” that we sometimes feel as if the friends who have gone 
are more numerous than those who remain. One by one that noble 
band of pioneers in the profession of the law are leaving us. A little 
while and they will all have passed away. What we should treasure in 
taese solemn events is not the trite lesson of the uncertainty of life, 
but that life be filled up with duty; therefore life is of deeper import 
than death. Life is our only opportunity to make up that record which 
must stand in the court of last resort and highest appeal, for even 


‘“*Within the hollow crown 
That rounds the mortal temples of a king, 
Keeps Death his court."’ 


Our friend, companion and brother is gone from us. His place 
may be filled with successors of greater talents and of more dazzling 
brilliancy, but 1t never will be filled by any man of more generous 
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impulses, nor by one more loyal to-the interests of his fellow men and 
the common welfare. Therefore, 

Whereas, We recognize that Joun H. Ames was a lawyer of dis- 
tinguished ability, a wise, able and safe counselor; that to the legal 
fraternity he was an example worthy of the best emulation for sin- 
cerity of purpose, honesty of conviction, untiring zeal, and an industry 
and assiduity which were proverbial; that his mental endowments 
were of a high order, a mind active, vigilant and intent; that he was 
a man of excellent understanding and most amiable manners; that, 
by shunning neither the labors nor the responsibilities entailed in the 
discharge of his public or private duties, he was secure against the 
shafts of cnvy or the intrigues of ambitious rivalry; that he was not 
intolerant or censorious toward others, but conceded to all the same 
independence of thought and action which he exercised for himself; 
that he was great in the essential qualities of mind, heart, sympathy, 
benevolence, charity, integrity, patriotism, loyalty and honor; that as a 
citizen he was a sincere and earnest advocate of economy in the ad- 
ministration of public affairs; that he was truly the friend of the 
people, observant of their wishes, conditions and interest; that as a 
friend he was not selfish in his attachments, basing friendship upon 
the value of friendship to himself: Therefore, 

Be it Resolved, That in the death of Jonn H. Ames the state has 
fost a distinguished citizen of rare ability; the bar a member whose 
labors and discussions were of invaluable assistance to this tribunal 
in whose records they are preserved; that we will ever hold in rev- 
erential remembrance his eminent attainments, his character and bear- 
ing as a member of the profession and court; and that his death is to 
be deplored, not only by the legal fraternity, but by all who regret the 
loss of a good man: 

Resolved, That while we would not disturb with a stranger’s ac- 
cents the sorrow of a stricken fireside where as husband and father 
centered his greatest interests, and that while mere words of sympathy 
cannot remove grief nor restore loss, yet we would assure the be- 
reaved family of our deep sorrow and heartfelt sympathy: 

Resolved, That these resolutions be spread upon the records of this 
court, and that a cop~ be sent to the family of the d«ccased. 


A. J. SAwyEnr. 

8. B. Pounp. 

W. D. O_pHam. 
Epson RicH. 
Epwarp F, Prtrtis. 
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SLONORABLE S, B. PounpD: 
May IT PLEAsE Your Honors: 

In the death of Honorable Jonn H. Ames, whose loss we mourn to- 
day, a notable figure in the legal] profession has dropped from the ranks 
of the members of the bar of this state. Asa practitioner, as a profound 
student of the law, as a close and logical reasoner, he took high rank. 
He won his way, advancing by slow but firm and steady steps to the 
very front of his profession. He always looked for the principle in- 
volved in a case, and was impatient of precedent which did not square 
with the principle as he saw it. He was wedded to the law; he loved 
its history, its traditions, its mysteries, its literature, the noble masters 
who have practiced and administered it; he contemplated with a glow 
of admiration the large part it has played in the government of com- 
munities of people and the salutary influence it has exerted on the 
intercourse between states. He was engaged in many important 
causes, among which was the Bartley bond case. That case taxed his 
powers to the utmost. He was one of the sureties on the bond, and 
an adverse ending was likely to sweep away his private fortune. 
Much of the responsibility and management of the case fell upon him 
ag chief counsel. It was a long, harrassing, and vexatious suit. The 
strain and stress to which he was subjected, exhausted his strength, 
impaired his health, weakened his constitution, and no doubt short- 

“ened his life. It is said that not one of the sureties on the bond now 
survives. It is claimed, and I believe the fact to be, that he was the 
author of the somewhat noted statute known as the “Slocumb Law.” 
It is well known that his opinion was frequently sought upon intricate 
legal and constitutional questions involved in measures pending before 
the legislature. 

To the power of intellect, coupled with the power of industry, must 
be attributed the main secret of his success. He owed little to attract- 
ive personality or to the urbanity of manners. Lacking those mag- 
netic and popular qualities that attract and attach others to one pos- 
sessing them, he commanded their respect and confidence by the orig- 
inality of his thought, the persuasiveness of his logic, and the 
seriousness and forceful vigor of his phrase.- Although devoted to 
his profession, he had an insatiable longing to explore, as opportunity 
offered, the wide field of knowledge, to unravel, if possible, some of 
the secrets of nature, to learn the history and get a clue to the destiny 
of man, and to solve some of the economic problems growing out of 
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the complexities of human affairs. He had an original and philo- 
sophic cast of mind that led him to seek for the seeds of things, the 
roots and hidden forces that lay beneath the surface. He was anxious 
to find verity as it really was, not merely as it appeared to be. He 
had to an unusual degree the gift of terse and lucid expression. He 
seldom indulged in the graces of speech for the sake of ornament, and 
yet his language had a certain attractiveness, owing to the accuracy 
and precision with which it conveyed his thoughts. He had a genial 
disposition; he envied no man the prize he had fairly won. He re- 
spected the honest opinions of others, however much they differed 
from his own. ; 

But our brother igs no more. His work is done. His voice is 
hushed. [t will not be heard again within these walls. It remains for 
us, endowed with feebler powers, to strive to do that which may, in 
some degree, approach in worth the work which he has so nobly 


wrought. 


By THE Cocrr: 
It is ordered that the resolutions reported by the committee be 
spread upon the records of this court, and that they be published in 


the next volume of the reports. 
M. B. R&eEsE, 


Chie] Justice, 
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OPINION on motion for rehearing of case reported in 
87 Neb. 72. Former opinion corrected. Motion for rehear. 
ing overruled. 


Per CURIAM. 


On the motion for a rehearing in this case it is strenu- 
ously contended that our decision is contrary to, and in 
effect overrules, Steen v. Scheel, 46 Neb. 252. If the state- 
ment in our opinion that “in April,” before the lease ex- 
pired, the tenant “informed the plaintiff that if a license 
to sell intoxicating liquors could not be procured it 
would not exercise its option to again lease the premises,” 
was correct, then we think the decision would have that 
effect. 

We have again examined the record, and find no evi- 
dence therein tc sustain that statement. On the other 
hand, it would seem that the landlord was not notified of 
any such intention. The lease expired May 1, 1907, and 
the key was not delivered to the plaintiff until June 29 of 
that year, and the defendant held possession of the 
premises from the date of the expiration of the lease until 
that time. According to Delashman v. Berry, 20 Mich. 
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292, such holding over amounted to a renewal of the lease 
for another term of one year. See, also, J/ontgomery v. 
Board of Commissioners, 76 Ind. 362, 40 Am. Rep. 250; 2 
Tiffany, Landlord and Tenant, pp. 1484, 1486; 24 Cye, 
1018. 

Our opinion is hereby corrected to conform tothe facts 
as shown by the record, and the motion for a rehearing is 


OVERRULED, 


STATE OF NEBRASKA, APPELLANT, V. FIRST CATHOLIC - 
CHURCH OF LINCOLN ET AL., APPELLEES, 


° 


Firep NovEMBER 26,1910. No. 16,873. 


Religious Societies: CoNVvEYANCES: VALIDITY. In the year 1869, the 
legislature passed an act authorizing the governor to execute 
deeds of conveyance to the trustees of churches or religious 
societies to which certain lots in the city of Lincoln had been 
assigned by the capital commissioners. Acting under such 
authority, the governor conveyed the lots in dispute in this 
action to certain named persons, as trustees, for the First 
Catholic Church of the city of Lincoln, which was not then 
incorporated. The trustees and their successors, by mesne con- 
veyances, transferred the title to the property to the same society 
after its incorporation as a church organization. ‘The society, 
previous to its incorporation, took possession of the property as 
soon as it was set over to them, and made valuable improve- 
ments thereon prior to the execution of the deed by the governor, 
in 1870, and has been in peaceable possession ever since, using 
the same for church and parochial school purposes, in strict 
accordance with the purposes of the sale by the state to its 
trustees. Held, 

First, That the act of the legislature in providing that convey- 
ances be made to “trustees of churches or religious societies” 
did not contemplate nor require that such religious societies 
should be incorporated before the state could be divested of its 
title. 

Second, That the deed to the persons named as trustees vested 
the title in them for the use and ben ficial interest of the society 
named in the trust and then existing. 
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Third, That the conveyances from the said trustees and their 
duly authorized successors to the church after its incorporation 
vested fee title in the church, 


APPEAL from the district court for Lancaster county: 
LINCOLN FRosT, JUDGE. Affirmed. 


Arthur F, Mullen, Attorney General, for appellant. 
A. J. Sawyer, T. J. Doyle and G@. L. De Lacy, contra. 
Smyth, Smith & Schall, amici curie. 


Rags, C. J. 


The attorney general, having been previously directed 
by the state board of public lands and buildings so to do, 
filed his petition in the district court for Lancaster 
county, in which it is alleged that the state acquired title 
to lots 7, 8 and 9, in block 65, in the city of Lincoln, on 
or about August 2, 1867, and under the provisions of an 
act of the legislature of June 14, 1867, and of an act ap- 
proved February 15, 1869, respecting church lots, on the 
6th day of September, 1870, sold and*attempted to convey 
said lots to the First Catholic Church of Lincoln, and the 
deed of conveyance was made to Emanuel Hartig, Michael 
Hofmayer and Joseph Sands, as trustees of said church, 
and to their successors in trust therefor, and which 
deed was duly recorded in the deed record of 
Lancaster county; that the said Sands died intestate 
in the year 1882, and that Mrs. John Zimmerer 
and F. Joseph Sands are his children, and sole heirs; 
that after the execution of said deed P. W. O’Con- 
nor, James Ledwith and Thomas Heelan succeeded to 
said: trusteeship, and as such attempted to convey the 
premises to the Right Reverend James O’Connor, the then 
bishop of the Catholic diocese of Nebraska, and to his suc- 
cessors in trust, as such bishop, for St. Theresa Congrega- 
tion, which was the same organization as the said First 
Catholic Church, and that said deed was duly recorded; 
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that thereafter the Catholic diocese of Nebraska was di- 
vided, and the diocese of the city of Lincoln was estab- 
lished, and the Right Reverend Thomas Bonacum was 
duly made the first Catholic bishop of Lincoln, and on Oc- 
tober 4, 1888, the said Bishop James O’Connor undertook 
to convey said premises to said Bishop Thomas Bonacum, - 
which deed of conveyance was duly recorded; that there- 
after on the 13th day of December, 1906, the said Bona- 
cum, as bishop of Lincoln, attempted to convey the said 
premises to the First Catholic Church of Lincoln, other- 
wise known as St. Theresa Pro-Cathedral, the deed of 
conveyance being duly recorded in the proper deed rec- 
ords of Lancaster county. It is further alleged that the 
said First Catholic Church of Lincoln, alias St. Theresa 
Pro-Cathedral, was not legally incorporated at the time of 
the attempted conveyance by the state to its trustees, nor 
until about the month of December, 1906; that while the 
said church at all times maintained a church building and 
parochial school upon said premises, expending large sums 
of money in the construction of improvements thereon, 
and while the said property was constantly and perma- 
nently used for said church and school purposes, yet, the 
church not having been incorporated, it could not legally 
receive nor hold the property so conveyed to its trustees 
by the state, and, for that reason, it never acquired the 
title thereto, the title at all times remaining in the state, 
notwithstanding said church was at all the time re- 
ferred to a de facto corporation; that the said Michael 
Hofmayer, one of the original trustees and a Benedictine 
father of the Catholic church, died in the year 1902, leav- 
ing no descendants, and his collateral heirs are unknown; 
that Emanuel Hartig and the heirs of Sands claim some 
interest in the property, by the conveyance and descent, 
but that their rights are denied by the state. The prayer 
of the petition is that the pretended deed from the state to 
the trustees of the then unincorporated church, and the 
subsequent conveyances, be canceled, set aside, and held 
for naught, and the title of the state quieted. 
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The defendants Sands and Zimmerer entered their vol- 
untary appearance, and answered, disclaiming any title 
to or interest in the property, and asking that they be 
acquit of all costs. Similar action was taken by Hartig. 
The defendant First Catholic Church of Lincoln, alias St.- 
Theresa Pro-Cathedral, answered, admitting substantially 
all the averments of the petition as to the conveyances, 
the absence of incorporation, etc., and averred that at the 
time the deed was made by the state to the trustees the de- 
fendant was a de facto corporation, at all times having a 
complete organization, and that the said trustees could and 
did hold the title to said property for it, that the church 
building has and had been at the time of the conveyance 
duly dedicated as such, that services had ever since been 
regularly held therein by the congregation composing the 
organization, and that the deed by the state was a valid 
conveyance and vested the title to the property in the 
church and its trustees. The acts of the legislature of 
June 14, 1867 (laws 1867, p. 52), and February 15, 1869 
(laws 1869, p. 276), giving the authority for the convey- 
ance, are cited and referred to by the title, but need not 
be further noticed here. It is claimed that full authority 
existed for the conveyance, that the state was thereby di- 
vested of its title to the property, and that through the 
conveyances the defendant became and is the absolute 
owner thereof, the trustees acting in no other capacity 
than as such trustees, and claiming no right nor authority 
over the property other than as the holders of the title in 
trust. All unadmitted averments of the petition are de- 
nied. The defendant, further answering by way of cross- 
petition, sets out substantially the same historical facts 
as are contained in the petition, with the exception that 
in the description of the property lot 10 is included as a 
part of the premises “described in the plaintiff’s petition,” 
but which does not therein occur; that the said lots were 
duly and regularly sold to defendant and conveyed as 
aforesaid by absolute deed; that all the conveyances prior 
to the vesting of the title in defendant were made in trust 
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for it and its use and benefit, and that it was and is the 
owner of the property. It is further set out that in an 
action pending in the district court for Lancaster county 
on the 14th day of December, 1906, which was an applica- 
‘tion of said church for authority to sell the said real es- 
tate, the court having full jurisdiction of the subject mat- 
ter and of all the parties interested in said real estate, it 
was duly adjudged and decreed that the defendant was 
the owner in fee of the said lots 7, 8, 9 and 10, in block 65, 
in said city of Lincoln, and said title was adjudicated and 
confirmed in defendant, which said judgment and decree 
remain in full force and effect. It is alleged that the 
claims of the plaintiff are an interference with the free 
exercise, use and enjoyment of said premises by defend- 
ant, and the prayer is that the title to said property be 
quieted in said defendant church, as against the state and 
all other defendants. The state demurred to the answer 
of the church, assigning as the grounds therefor that the 
averments therein failed to state a defense to the petition. 
The demurrer was overruled, and, the state standing on 
its demurrer, a decree was entered in favor of defendant 
church. Plaintiff appeals. 

The: case has been elaborately briefed and argued at 
the bar of the court by the parties to the suit, and a com- 
prehensive brief has been filed by Messrs. Smyth, Smith 
and Schall, as friends of the court, and as representing 
clients of theirs who, it is claimed, are interested in the 
result of the action for the reason that defendant: claims 
to have made a contract with them for the sale of the 
property in dispute. It is stated in this brief that “there 
is nothing in controversy between the plaintiff and the 
defendants. It is purely a moot case, brought by the di- 
rection of the board of public lands and buildings, at the 
instance and request, as we think, of Bishop Bonacum. It 
is not even a moot case, so far as the plaintiff and the de 
fendants are concerned, because in such a case there is 
something submitted for decision, while in this case there 
is nothing to submit for decision, as far as they are con- 


VoL. 88] SEPTEMBER TERM, 1910. vi 


State v. First Catholic Church of Lincoln. 


—~ 


cerned. Yet,” it is said, “if this court should permit this 
case to be maintained, its action will be presented in the 
ecclesiastical tribunal, we fear, as a decision adverse to 
our clients of the points involved between them and the 
bishop, and we respectfully submit that this court should 
not be used to serve such a purpose.” 

We frankly admit that, if it were shown that the suit 
does not present conflicting interests between the parties 
to it, we would hesitate to take jurisdiction, even on ap- 
peal, but we are unable to find any evidence in the record 
that such is the case. The action is brought by and under 
the direction of the board of public lands and buildings, 
and it was evidently their intention to procure a settle 
ment of the question of the title to the property. It is clear 
from the issues presented that the demands of the parties 
are adverse. The fact that the suit may be a friendly 
one, if true, would not of necessity render the suit a moot 
case. See sections 567 and 569 of the code. In Adams v. 
Union R. Co., 21 R. I. 184, 44 L. R. A. 278, it is said: “A 
moot case is one which seeks to determine an abstract 
question, which does not rest upon existing facts or rights. 
Where a concrete case of fact or right is shown, we know 
of no principle or policy of law which will deprive a 
party of a determination simply because his motive in the 
assertion of such right is to secure such determination. It 
is a matter of common practice.” We are also unable to 
see how a decision of this action in favor of defendant 
could by any course of reasoning affect adversely the 
rights of the third party to whom reference is made in the 
brief. If, as is claimed in the brief, there is a dispute as 
to whether a certain contract has been entered into, that 
question must be for the civil courts alone, and no ecclesi- 
astical tribunal has any jurisdiction or power to adjudi- 
cate the question. If the property in question belongs to 
the state, this action would settle the question in its fa- 
vor. If it belongs to the defendant, the decision must be 
equally conclusive. It is quite true that there is no con- 
trolling question of fact presented. The litigation pre- 
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sents only questions of law. Was the effort of the state 
officers to transfer the title effective? If so, was the 
title finally acquired by the church? 

It is shown by the pleadings of both parties that the 
conveyance was made by the state to the three trustees 
of the First Catholic Church of Lincoln, the grant being 
unto said trustees “and their successors in trust for said 
church,” as appears from a copy of the deed set out at 
length in the petition; that at that time the church was 
not incorporated, but was an organized association or 
body of worshippers occupying the property for the pur- 
pose of public worship according to the usages, forms and 
rites of the Roman Catholic church, and that such occupa- 
tion and method of worship has been retained and prac- 
ticed from that time (1870) to the present, the same or- 
ganization having been since said date duly incorporated 
and the property conveyed to it by the legal successors in 
trust. The persons named were the recognized trustees 
of the church, and they, and their successors, so continued. 
The conveyance was in pursuance of a sale of the property 
under authority of law by the state to the trustees for the 
church, This conveyance was made in pursuance of the 
act of the legislature approved February 15, 1869 (laws 
1869, p. 276), which approves the acts of the commission- 
ers in “settling upon three lots in the town of Lincoln, for 
the use of each of the several religious denominations” 
and authorizes the governor to execute deeds of convey- 
ance “to the trustees of those churches or religious so- 
cieties, as soon as they shall have erected on those lots a 
building for public worship: Provided, said building 
shall be erected within two years.” The deed bears date 
September 6, 1870, which was within less than two years 
after the passage of the act, and it is alleged in the an- 
swer that, prior to the time of the execution of the deed 
to lots 7, 8 and 9, the church had erected thereon a sub- 
stantial brick church building which had been dedicated 
to the use of public worship. As the act of the legislature 
provided for the conveyance of “church lots” to the trus- 
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‘tees of “religious societies” without requiring them to be 
incorporated, it is clear that the conveyance was in strict 
compliance with the law. However, had that provision 
not been contained in the act, it is doubtless the law that 
the trustees could hold for an unincorporated society. 
Municipality of Ponce v. Roman Catholic Apostolic 
Church, 210 U. S. 296, 314; Werlein v. New Orleans, 177 
U. 8S. 390, 401; Ould v. Washington Hospital for Found- 
lings, 95 U. S. 303; Trustees for Vincennes University v. 
State of Indiana, 14 How. (U. 8S.) 268; Beatty v. Kurtz, 
2 Pet. (U.S.) *566. 

The title to lot 10, in block 65, is not in dispute in this 
action, the state making no claim to it, nor does it appear 
that any one is claiming it adversely to the defendant. 
The district court, upon the averments of defendant’s 
cross-petition, found the title to be in it, and the decree in 
that behalf will not be reviewed nor molested. 

The decree of the district court is 

AFFIRMED. 


FLORENCE OCENA WYRICK, APPELLANT, V. DOUGLAS J. 
WYRICK, APPELLEE. 


Firep NoveMBER 26,1910. No. 16,204. 


Divorce: Alimony: TEMPORARY ALIMONY AND ATTORNEY’S FEES: 
ALLOWANCE BY SUPREME Court. In a suit for a divorce, where it 
appears that the district court, by inadvertence or oversight, 
has failed to make an allowance for the plaintiff's support and 
maintenance during the pendency of the action, this court, on 
appeal, may make suitable provisions for that purpose, and for 
the payment of counsel fees, in addition to the permanent alimony 
allowed by that court. 


APPEAL from the district court for Clay county : LESLIE 
G. Hurp, Jupen. Affirmed as modified. 


10 NEBRASKA REPORTS. [Vou. 88 


Woyrick v. Wyrick. 


L. B. Stiner, C. H. Epperson and Paul E. Boslaugh, for 
appellant. 


S. W. Christy, L. E. Cottle and R. D. Sutherland, contra. 


BARNES, J. 


The appellant, who was the plaintiff in the district court 
for Clay county, commenced this action to obtain separate 
maintenance and support from her husband, Douglas J. 
Wyrick. An answer was filed to her petition, and there- 
upon by leave of the court she filed an amended petition 
praying for a divorce and alimony. The issues upon which 
the cause was tried were extreme cruelty, failure to pro- 
vide, and adultery. The trial court resolved the issues 
thus presented in favor of the plaintiff, except as to the 
charge of adultery, which the court found was not sus- 
tained, and decreed that the plaintiff should recover as 
alimony the sum of $4,000, and $350 as attorney’s fees; 
that the plaintiff should have and retain the furniture and 
household goods, and that the defendant should pay all the 
costs. The decree further provided that it should stand as 
a final determination of all property rights of and between 
the parties to the action. It appears that both parties are 
satisfied with the decree of divorce, but the plaintiff, be- 
ing dissatisfied with the amount of alimony decreed to her, 
has brought the case here by appeal. 

Section 5345, Ann. St. 1909, provides: “Upon every di- 
vorce from the bonds of matrimony for any cause except- 
ing that of adultery committed by the wife, and also upon 
every divorce from bed and board, from any cause, if the 
estate and effects restored or awarded to the wife shall be 
insufficient for the suitable support and maintenance of 
herself and such children of the marriage as shall be com- 
mitted to her care and custody, the court may further de- 
cree to her such part of the personal estate of the husband 
and such alimony out of his estate as it shall deem just 
and reasonable, having regard to the ability of the hus- 
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band, the character and situation of the parties, and all 
other circumstances of the case.” 

It thus appears that in awarding alimony, in an action 
for divorce, the district court is clothed with a fair meas- 
ure of discretion. Indeed, it was frankly conceded upon 
the argument, by counsel for the appellant, that it was in- 
cumbent upon them to show that the trial court in this 
case had abused its discretion in fixing the amount of ali- 
mony in order to entitle the plaintiff to a decree of this 
court increasing the same. 

Having this in mind, we have carefully examined the 
bill of exceptions, from which we think it fairly appears 
that, at the time the district court entered the decree ap- . 
pealed from, the value of the defendant’s real estate, after 
deducting the incumbrances thereon, was about $16,000; 
that his personal property, in the nature.of household fur- 
niture, was worth in the neighborhood of $1,000. This 
personal property was all given to the plaintiff, and her 
permanent alimony, as above stated, was fixed at the sum 
of $4,000. Allowances have been made to the plaintiff to 
cover the expense of the prosecution of this action, 
amounting to $800, which has been paid; thus making 
the amount awarded to the plaintiff, in round numbers, 
the sum of $5,800. Considering the age-and ill health of 
the defendant, and the situation of the plaintiff, we are 
unable to say that the decree of the district court fixing 
the amount of plaintiff’s permanent alimony, is either in- 
equitable or unjust. 

There is another phase of this case, however, which it 
seems to us must have escaped the attention of the district 
court. It wag the duty of the defendant to support and 
maintain the plaintiff during the pendency of this action, 
and up to the time of the entry of the final decree by the 
district court. The record discloses that she expended in 
that behalf nearly $700, the most of which she was com- 
pelled to borrow, for it clearly appears that after their 
separation the defendant refused to contribute further to 
the plaintiff's support and maintenance. Therefore, the 
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district court should have allowed her this additional 
amount, and for the failure to do so she was without doubt 
justified in prosecuting this appeal. For that purpose, it 
was necessary for her to employ counsel and incur some 
additional expense by way of suit money, which expense 
has been awarded. to her by this court. Taking this view of 
the matter, it would seem that, in order to enable her to 
pay counsel fees and recoup herself for the amount of 
money wliich she was required to expend for her support 
and maintenance during the pendency of this action, she 
should be allowed an additional sum of $1,000, out of 
which she should be required to pay her counsel for the 
prosecution of this appeal. 

We are therefore of opinion that the judgment of the 
district court, so far as the allowance of permanent ali- 
money is concerned, should be affirmed; and a decree will 
here be entered to that effect; and the plaintiff is allowed 
the additional sum of $1,000 for her support during the 
pendency of this action and for counsel fees. With this 
modification, the decree of the district court is affirmed. 


JUDGMENT ACCORDINGLY. 


MarTHA M. JOHNSON, APPELLEB, V. MODEL STEAM LAUN- 
DRY COMPANY, APPELLANT. 


Fimep NoveMsBer 26,1910. No. 16,207. 


1. Master and Servant: AcTION ror INJURIES: NEGLIGENCE: DIRECTING 
Verpict. In an action by a servant against a master or employer 
for personal injuries, sustained while engaged in the master’s 
service, it is necessary for the plaintiff to prove by competent 
evidence that the negligence of the master was the proximate 
cause of the injury complained of; and where the plaintiff falls 
to furnish such proof it is the duty of the trial court to direct 
the jury to return the verdict for the defendant. 


9. Evidence examined, tue substance of it stated in the opinion, and 
held insufficient to sustain a verdict for the plaintiff. 
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AppraL from the district court for Douglas county: 
ABRAHAM L, Surton, JupGH. Reversed. 


Greene, Breckenridge & Matters, for appellant. 
Murdock & Pancoast, contra. 


BARNES, J. 


Action in the district court for Douglas county to re- 
cover damages for personal injuries sustained by the 
plaintiff while working in the defendant’s laundry. The 
plaintiff had the verdict and judgment, and the defendant 
has appealed. 

At the close of the evidence the defendant requested the 
trial court to direct a verdict in its favor, which was de- 
nied, and that ruling is now one of the several errors as- 
signed and relied on for a reversal of the judgment. The 
allegations of negligence set forth in the amended petition, 
on which the cause was tried, were as follows: (a) The 
failure to furnish a reasonably safe guard upon the man- 
gle on which the plaintiff was working at the time of her 
injury; (6) failure to use care and diligence to keep the 
machine in a reasonably safe condition; (c) failure to 
warn plaintiff of the danger of the service in which she 
was engaged; (d) operating the mangle at its highest rate 
of speed; (€) failure to use reasonable diligence to repair 
the mangle and keep it in repair; (f) failure to adjust the 
mangle so that it could be operated at Jess than its highest 
rate of speed. 

The defendant, by its answer, admitted that the plain- 
tiff was in its employ when she was injured; avers that 
she was familiar with the risks of her service, and the con- 
dition of the machine upon which she was at work; that 
the injury resulted to her from a risk incident to her em- 
ployment; that the negligence of the plaintiff, or a fellow 
servant, or an unavoidable accident, caused the injury 
complained of; and denied each and every other averment 
- of the plaintiff’s petition. 
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It appears that the plaintiff, at the time of her injury, 
was a person of mature years, and had been engaged in 
laundry work, or working in different laundries, for some 
six years before that time; that her first service in the de- 
fendant’s laundry commenced about 3} years before she 
was hurt; that at the beginning of her services she worked 
on a sheet mangle about the size of the mangle on which 
she was working at the time of her injury; that the sheet 
mangle had a straight stationary guard, with just enough 
space at the bottom of it to let in the sheets, towels, or 
other articles that were to go underneath the guard and 
through the machine; that this mangle was constructed 
with rollers placed over a steam chest which furnished 
heat for the ironing, and the rollers pressed the shects, or 
whatever articles were being ironed, down upon this steam 
chest. In short, that it was a machine precisely like the 
one she was working on at the time of the accident, with 
the exception that it had a stationary instead of a roller 
guard. After working upon the sheet mangle for about 
four months the plaintiff went to work for the Kimball 
laundry, where she ironed shirt bands, and from there she 
went back to the defendant’s laundry, where she worked 
for a time on what was called a “coat machine”; that she 
worked at different laundries in Omaha where she had ex- 
perience with different mangles; that she finally returned 
to the defendant, and again went to work upon the sheet 
mangle, where she had served for about three inonths prior 
to her injury; that she went to work on the mangle on 
which she was hurt on Wednesday before the accident oe- 
curred, at about 1 o’clock in the afternoon; that on Thurs- 
day morning she fed the mangle from 7 o’clock until noon. 
On that day there were five girls at work on the machine; 
two on the same side with the plaintiff, feeding, and three 
on the other side, folding; and in the afternoon plaintiff 
folded and some one else fed the machine. 

The following testimony, which we quote from the bill 
of exceptions, will show, in plaintifi’s own language, how 
well she was acquainted with the machine in question: “Q. 
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When did you first notice on this mangle that there was 
this revolving guard roller? A. Well, I knew it was a 
guard roller. Q. Yes; when did you first notice it? A. 
First notice it—why, it was put there for your hands—to 
protect your hands; anybody knew that. Q. No, no; when 
did you first notice that guard roller? A. Why, you would 
have to pass that mangle when you svorked on the sheet 
mangle; that mangle was (interruption). Q. You had to 
pass that mangle when you were working on the sheet 
mangle? A. Yes, sir. Q. And you saw the roller guard 
on it then? A. Yes, sir. Q. And you knew that was 
what it was for? A. Certainly. Q. And that was a vear 
or more before you went to work, wasn’t it?—before you 
got hurt on it, I mean? A. Yes, sir. * * * Q. You 
knew how to feed into that machine, didn’t you? A. I 
was showed how. Q. By whom? A. By the head girl. 
Q. When were you shown how to feed into that machine? 
A. When I worked there before. Q. Into this very ma- 
chine? A. This very machine. Q. So you knew wl:en you 
went to work on that machine how to feed it? A. I fed 
with the head girl. Q. And you knew how to feed into 
that mangle? A. Yes, at that time. Q. And you knew 
when Mr. Drake told you to go to work on this machine, 
at that time, you knew how to feed into that mangle? 
You hadn’t forgotten how? You knew how to do it, didn’t 
vou? A. Yes. Q. You didn’t have to have anybody tell 
you how, did you? A. No. Q. Now, you knew that this 
guard, this roller guard, revolved when the other rollers 
revolved, didn’t you? A. Yes. * * * Q. Now, then, 
the next morning, Friday, which was the day you got 
hurt, you went to work at 7 o’clock at that mangle, didn’t 
you? A. Yes, sir. Q. You didn’t have to be told what 
to do that morning when you went to work, did you? A. 
Why—different work, yes. Q. That is, you were told what 
kind of work was going into the machine? A. Yes, sir.’ 
Q. And that was all that was necessary to tell you at that 
time? You knew what to do with the work that was given 
you to iron, didn’t you? A. Yes. Q. You knew it had to 
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be fed into the mangle? A. Yes. Q. And you knew how 
to feed it into the mangle? A. Yes. * * * Q. Now, 
what kind of work were you ironing that morning? A. 
A fringed bed spread.” 

It appears that while feeding this fringed bed spread 
into the mangle, the plaintiff got her finger caught in the 
fringe and was unable to get it out. At the time her fin- 
ger was caught the spread had gone about half way 
through the machine, and it was necessary to guide it by 
holding it with the fingers. She further testified as fol- 
lows: “Q. Just before they got caught in the fringe, what 
were you doing with your fingers? A. When you feed a 
spread, or feed anything in the mangle, you can’t put it in 
the mangle and let it go by itself. You have to hold onto 
it. Q. You were guiding it there with your fingers, were 
you? A. The mangle takes it and you have to hold it. Q. 
You were guiding it through the mangle with your fingers, 
were you? A. Yes, sir. Q. That was a part of your 
business, was it? That was part of the work you had to 
do? A. Yes. Q. And you knew that before that morn- 
ing, didn’t you? All your experience had taught you that? 
A. Taught me what? Q. That that was what you had to 
do, guide the articles through the mangle; when feeding 
you have to keep them from wrinkling? A. Certainly. 
Q. And at the time your fingers got caught that was what 
you were doing? A. Yes, sir. Q. And that was what 
you were there for—what you were hired for? <A. Yes, 
sir. Q. Now, how far was your finger, your hand, from 
the guard when you first became aware of the fact that vou 
were caught there? A. Well, the spread was about half 
way in the mangle. * * * Q. Now, Miss Johnson, 
can’t you State how it was caught? A. Well, it was 
caught in’the fringe and pulled me in the mangle; that is 
allI know. Q. That is all you know; you don’t know how 
it was caught? A. It was caught in the fringe, that is 
all I know. Q. And you don’t know how it came to get 
caught, do you? A. No, sir.” 

It further appears that there was a lever on this man- 
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gle, controlled by the operator, to start and stop it; and 
the speed at which the rollers would go was also subject 
to the control of the operator. The plaintiff herself did not 
fix the speed on the morning she was hurt, but it was fixed 
by another girl, who was her fellow servant, working upon 
the same machine at the time of her injury. When the 
bed spread started through the machine it was bound to 
go clear through, and anything fastened to or caught in 
the spread would have to go through with it unless the 
mangle was stopped. It seems clear, therefore, that if 
the machine had been equipped with a stationary guard 
it would not have prevented the injury, for in that case 
the plaintiff’s hand would have been broken, torn and 
lacerated instead of being bruised and burned, as was dis- 
closed by the evidence. 

The plaintiff testified many times that she relied upon 
the guard to protect her from being hurt by getting her 
hands in the roller. She said she was not afraid of getting 
her hand caught, the guard was there to protect it, and 
she was positive in her statement that if the guard had 
stayed down in the proper place her hand would not have: 
gone in. She further said that it was necessary in feed 
ing into the mangle to keep her hands close up to the ma- 
chine, and the guard roller was there as a warning as 
well as a guard. 

It thus appears beyond question that the plaintiff was 
instructed in regard to her work; that she knew how to 
operate the mangle; that she knew what the roller guard 
was for; that she had used machines with both roller and 
stationary guards; that she knew the specd of the rollers 
was regulated by the operator working with her, and who 
was her fellow servant. Neither she nor any other witness 
testified that the mangle was defective, that the roller 
guard was defectively attached, and her sole contention 
appears to be that the mangle should have been supplied 
with a stationary guard instead of the roller guard. 

The testimony which we have quoted shows exactly how 
her hand was drawn into the machine, but it does not dis- 

5 
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close how her fingers became entangled in the fringe of 
the bed spread so that she could not extricate them. It 
appears that when she became aware of the fact that her 
hand was caught the bed spread was about half way 
through the mangle, and her fingers were a foot or more 
away from the guard roller; that she called to Miss Tavlor, 
a fellow servant, who was working by her side, to stop the 
mangle, but Miss Taylor did not hear her, or failed to 
understand what was the matter; that she called to her 
again, and before Miss Taylor could stop the machine the 
plaintiff’s hand was pulled into the rollers, and she thus 
sustained the injury complained of. 

It appears that the guard roller in question had a play 
or uplift of about four inches, and the machine was thus 
constructed in order to permit the articles, which were be- 
ing ironed, to go under it and into the rollers. 

The defendant produced several disinterested witnesses, 
men who were skilled in the laundry business, and who 
were acquainted with the latest and best laundry machines 
in use at the time of the plaintiff's injury, who testified, 
without exception, that the machine in question was the 
latest and best one then in use, and that the roller guard 
with which it was equipped was the latest and best safety 
device known and in use on such machines. The only 
testimony to the contrary was the evidence of one Birdie 
Welburn, who testified over the defendant’s objection that 
in her opinion a stationary guard was safer than a roller 
guard. Her testimony was clearly incompetent, and should 
have been excluded by the trial judge. 

It appears from all of the evidence contained in the bill 
of exceptions that the real cause of the plaintiff's injury 
was the accident of her getting her fingers caught in the 
fringe of the bed spread which she was feeding into the 
mangle, so that she could not extricate them, and the 
failure of the girl who was working with her to hear or 
heed her cry for assistance in time to prevent her hand 
from being drawn into the machine. Upon this point 
plaintiff testified as follows: “Q. The time you were in- 
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jured, Miss Taylor was working on the same side of the 
mangle with you? A. Yes, sir. Q. And when you had 
your hand caught in the fringe you spoke to her and asked 
her to stop the mangle? A. I asked her to stop the man- 
gle. Q. And she didn’t hear you? A. No, sir. Q. And 
you asked her the second time, and she didn’t hear you? 
A. No, sir. Q. That is right, is it? A. Yes, sir. Q. 
And it was Mr. Drake who stopped the machinery? A. 
Jennie stopped the mangle. Q. Oh, after you spoke to 
her two or three times? A. Yes, sir.” 

From the evidence above quoted, together with other 
facts shown by the record, it seems clear that the plaintiff 
failed to prove any of the acts of negligence on the part of 
the defendant charged in her petition. In Omaha Bot- 
tling Co. v. Theiler, 59 Neb. 257, it was said: “The meas- 
ure of defendant’s duty to its servants was the care 
required by the usual and ordinary usage of the business. 
The standard of due care is the conduct of the average 
prudent man. The appliances of the company were those 
in common and general use. Handled with ordinary care 
they were not dangerous. This being indisputably estab- 
lished, it follows that the negligence alleged in the original 
petition is without any foothold whatever in the proof.” 

The foregoing fully describes the situation in the case 
at bar. Indeed, all the cases agree that employers are not 
insurers of the safety of their employees. Absolute safety 
seems to be unattainable, and therefore employers are li- 
able for the consequences, not of injury, but of negligence. 
The master does not guaranty the safety of his servants; 
he is not bound to furnish them with an absolutely safe 
place in which to work; but is bound simply to use reason- . 
able care and prudence in providing a reasonably safe 
place in which, and reasonably safe appliances with which, 
to work. So far as the evidence in this case goes, it seems 
to establish, beyond question, that the defendant had dis- 
charged that measure of duty toward the plaintiff. The 
case seems to be one of those where the proximate cause of 
the injury was an unavoidable accident, and not the fault 
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or negligence of the defendant, and there is nothing in the 
record from which reasonable minds can reach any other 
conclusion. We are therefore of opinion that defendant’s 
motion to direct a verdict in its favor should have been 
sustained. This view of the case renders it unnecessary 
for us to discuss any of the other errors assigned. 

The judgment of the district court is therefore reversed 
and the cause is remanded for further proceedings. 


REVERSED. 
Fawcett, J. not sitting. 


WILLIAM H. HALL, APPELLER, V. CHICAGO, BURLINGTON & 
QUINCY RAILROAD COMPANY, APPELLANT. 


Firep NovEMBER 26,1910. No. 16,213. 


1. Bankruptcy: EFFECT OF ADJUDICATION ON GARNISHMENT. <A 
garnishment of funds belonging to an insolvent person within 
four months of the time he is adjudged a bankrupt is, within the 
meaning of the bankrupt act of 1898, dissolved and rendered null 
and void by the bankruptcy proceedings. 


Errect or Act oN STATE Courts. The bankruptcy laws of 
congress enacted pursuant to the powers delegated to it by the 
federal constitution are binding upon the state as well as the 
federal courts, and the state courts are bound to respect the 
rights acquired under them. 


2. 


: . The provisions of subdivision f, sec. 67 of the bank- 
rupt act (3 U. S. Comp. St. 1901, p. 3450, ch. 541), and the 
proceedings of the federal court adjudging an insolvent debtor 
@ bankrupt are a complete defense to the enforcement of judg- 
ments rendered by state courts against a garnishee within four 
months of the filing of the debtor’s petition in bankruptcy. 


APPEAL from the district court for Douglas county: 
ALEXANDER ©, TROUP, JUDGE. Affirmed, 


James E. Kelby and Arthur R. Wells, for appellant. 


J. O. Detweiler, contra. 
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BARNES, J. 


In the months of June, July, and August, 1907, the ap- 
pellee, William H. Hall, the plaintiff in the court below, 
was a married man and the head of a family residing in 
Douglas county, Nebraska. He was employed by the ap- 
pellant as a switchman in its yards at Omaha, and had 
formerly lived at Creston, in Union county, Iowa. On pro- 
ceedings had in the courts of that state and county, certain 
judgments were entered against him, and garnishment 
proceedings thereon were prosecuted against the appellant, 
the Chicago, Burlington & Quincy Railroad Company, as 
follows: On April 25, 1894, one B. N. Torrey recovered 
a judgment against Hall in the justice court of Union 
county, Iowa, for $24.40 debt, with 6 per cent. interest 
from that date, and $3.80 costs. July 8, 1907, a transcript 
of that judgment was filed in the office of the clerk of the 

. district court for said county, and on July 26, 1907, an exe- 
cution was issued by the clerk of that court on said judg- 
ment, which was duly served by the garnishment of the 
defendant company as a debtor of Hall. On August 27, 
1907, the district court entered a personal judgment 
against the railroad company for $39.26 debt, with 6 per 
cent. interest from that date, and $17.65 costs. On July 20, 
1907, one J. A. Rawls brought suit against Hall in the jus- 
tice court of Union county, Iowa, and on July 29, 1907, 
judgment was rendered in said action against him for 
$52.50 debt, with 6 per cent. interest, and $2.20 costs. On 
the same day an execution was issued on that judgment, 
and the defendant railroad company was garnished as the 
debtor of Hall. On August 10, 1907, a personal judgment 
was rendered in said justice court in favor of Rawls and 
against the defendant company for $61.60, or so much 
thereof as should remain in its hands after the payment of 
the judgment rendered in the garnishment proceedings in 
favor of B. N. Torrey. In both the Torrey and Rawls 
cases the court which rendered the judgment against Hall 
had obtained jurisdiction by personal service of the orig- 
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inal notice in the state of Iowa as prescribed by the code 
of procedure of that state, and the courts rendering said 
judgments were courts of competent jurisdiction, and had 
personal jurisdiction of Hall and of the Chicago, Burling- 
ton & Quincy Railroad Company, the garnishee, together 
with the subject matter of said actions. 

It further appears that Hall filed a voluntary petition 
in bankruptcy in the United States district court for the 
district of Nebraska, and on August 7, 1907, was, by that 
court, adjudged a bankrupt under the statutes of the 
United States. In the schedule which he filed in that court 
the bankrupt listed the several judgments above referred 
to, and the claim upon which they were founded, and also 
listed and claimed as exempt the wages which were due 
him from the appellant railroad company for the months 
of June and July, 1907, amounting to $187, and on March 
18, 1908, the referee in bankruptcy set off these wages to 
Hall as exempt under the laws of Nebraska. No other 
property was listed, and therefore no. trustee in bank- 
ruptcy was elected. 

It is admitted by the parties that Hall was at all of said 
times insolvent, and earned the wages in question during 
the months of June and July, 1907. In the garnishment 
proceedings above referred to the railroad company made 
answer showing its indebtedness on account of said wages, 
and it was upon this disclosure that the judgments in the 
garnishment proceedings were rendered. It also appears 
that, prior to the entry of the judgments against the de- 
fendant company above referred to, garnishment pro- 
ceedings had been instituted in a case brought by 
one Locke against the defendant Hall; that the. 
railroad company had paid and satisfied the amount in- 
volved in that proceeding, and that the remainder of plain- 
tiff’s wages, amounting to $122.40, is the matter now in 
controversy ; that the defendant railroad company has re 
tained, and still has, that sum in its possession, which was 
earned aS wages by Hall, as above stated. The defendant 
railroad company, claiming that it was liable for the pay- 
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ment of the judgments rendered against it in the garnish- 
ment proceedings above described, refused to pay the 
money so remaining in its hands to Hall, who thereupon 
brought this action. The suit was commenced in the 
county court of Douglas county, and the plaintiff had 
judgment. An appeal was prosecuted to the district court, 
where he again had judgment, and the railroad company 
has appealed to this court. 

The appellant’s contention, briefly stated, is as follows: 
That the judgments rendered against it in the Iowa courts 
are regular and are valid, subsisting liens or claiins against 
it, which cannot be collaterally attacked or impeached; 
that under the Iowa law the wages of Hall, a resident of 
Nebraska, were subject to garnishment in the ¢ of 
that state, and that the rule of the Iowa courts reusing 
to give effect to Hall’s Nebraska exemptions is valid, and 
must be enforced and respected in the courts of this state; 
and that such judgments constitute a complete defense to 
the plaintiffs action, On the other hand, it is contended by 
the plaintiff that by the terms of subdivision f, sec. 67 of 
the federal bankrupt law of 1898 (3 U.S. Comp. St. 1901, 
p. 3450, ch. 541) his adjudication as a bankrupt rendered 
the judgments of the Iowa courts against him and the de- 
fendant railroad company null and void, and therefore 
such judgments are no defense whatever to his right to | 

recover in this action, and this is the only question pre- 
' sented for our determination. 

Section 67, subdivision f, of the bankrupt act of 1898, 
reads: “All levies, judgments, attachments, or other liens, 
obtained through legal proceedings against a person who is 
insolvent, at any time within four months prior to the 
filing of a petition in bankruptcy against him, shall be 
deemed null and void in case he is adjudged a bankrupt, 
and the property affected by the levy, judgment, attach- 
ment, or other lien shall be deemed wholly discharged and 
released from the same, and shall pass to the trustee asa 
part of the estate of the bankrupt, unless the court shall, 
on due notice, order that the right under such levy, judg- 
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ment, attachment, or other lien shall be preserved for the 
benefit of the estate; and thereupon the same may pass to 
and shall be preserved by the trustee for the benefit of the 
estate as aforesaid. And the court may order such con- 
veyance as shall be necessary to carry the purposes of this 
section into effect: Provided, that nothing herein con- 
tained shall have the effect to destroy or impair the title 
obtained by such levy, judgment, attachment, or other 
lien, of a bona fide purchaser for value who shall have ac-. 
quired the same without notice or reasonavle cause for 
inquiry.” : 

The effect of the foregoing provisions of the federal 
bankrupt law was determined by the supreme court of 
Minnesota in Cavanaugh v. Fenley (Chicago Great West- 
ern Railway Company, Garnishee) 94 Minn. 505, and it 
was there held that all levies, judgments, attachments, or 
other liens obtained through legal proceedings against a 
person who is insolvent, at any time within four months 
prior to the filing of his petition in bankruptcy, shall be 
deemed null and void in case he is adjudged a bankrupt, 
whether such proceeding was voluntary or involuntary ; 
and that the garnishment of funds belonging to an in- 
solvent person within four months of the time he is ad- 
judged a bankrupt is, within the meaning of the bank- 
ruptcy act, dissolved and rendered null and void by the 
bankruptcy proceedings, notwithstanding the insolvent 
person made no reference in his schedule of assets to the 
- fact that the indebtedness had been garnished, 

This rule, so far as we have been able to ascertain, has 
been generally adopted or followed by the courts of the 
other states wherever the question has been presented to 
them. D.C. Wise Coal Co. v. Columbia Lead & Zine Co., 
123 Mo. App. 249; Armour Packing Co. v. Wynn, 119 Ga. 
683; Wood v. Carr, 115 Ky. 303; Alewander v. Wilson, 144 
Cal. 5; and Thompson v. Ragan, 117 Ky. 577. 

This question has also been many times before the fed- 
eral courts. In In re Beals, 116 Fed. 530, it was said: 
“Under bankruptcy act 1898, sec. 67f. an adjudication in 
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bankruptcy, whether in voluntary or involuntary proceed- 
ings, renders void a judgment against a garnishee rendered 
in an action brought against the bankrupt within four 
months prior to the filing of the petition, and when he was 
insolvent, and discharges the garnishee from liability 
thereon, and such judgment must thereafter be treated as 
a nullity whenever drawn in question, whether directly or 
collaterally.” In In re Tune, 115 Fed. 906, this question 
was presented, and it was said: “Whatever benefit results 
from the annulment of attachment liens extends to exempt 
property as well as to that which is not exempt. It is the 
policy of the law to allow the bankrupt, as well as credit- 
ors, to benefit by the changed status.’ The case of Clarke 
v. Larremore, 188 U. 8. 486, was one which involved the 
construction of the provisions of the bankruptcy law in 
question in this case, and it was said by Mr. Justice 
Brewer: “As judgment, execution and levy were all with- 
in four months prior to the filing of the petition in bank- 
ruptcy, the lien created thereby became null and void on 
the adjudication of bankruptcy. This nullity and inva- 
lidity relate back to the time of the entry of the judgment 
and affect that and all subsequent proceedings. The lan- 
guage of the statute is not ‘when’ but ‘in case he is ad- 
judged a bankrupt,’ and the lien obtained through these 
legal proceedings was by the adjudication rendered null 
and void from its inception.” 

From the foregoing authorities, it seems clear that the 
plaintiff’s contention should be upheld. 

In support of defendant’s position, our attention is di- 
rected to the case of Lockwood v. Hachange Bank, 190 U. 
S. 294, which seems to be greatly relied on by counsel. We 
think the facts of that case clearly distinguish it from 
’ the one at bar. There it appeared that the creditor held a 
contract against the bankrupt entered into more than four 
months before the filing of his petition in bankruptcy by 
which he specially waived and renounced all his right to 
the homestead exemption allowed him by the laws of the 
state of Georgia or the United States; and that such con- 
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tracts or waivers were generally upheld and enforced by 
the courts of that state. Therefore the federal court de- 
clined to administer and distribute the exempt property 
as an asset of the bankrupt and withheld his discharge un- 
til a reasonable time should elapse to enable the creditors 
to assert, in the state court, their rights to subject the ex- 
empt property to the satisfaction of their claims under the 
Waivers given as security therefor. 

From an examination of the other cases cited by counsel 
for the defendant, it would seem that they are distinguish- 
able from the case at bar, and afford us no substantial au- 
thority for a reversal of the judgment of the district court. 

It is further contended that the courts of the state of 
Towa may proceed to collect the judgments rendered by 
them against the defendant, and that by so doing it will be 
compelled to pay them. We are of opinion that those judg- 
ments cannot be enforced, and that it is not at all likely 
that either the courts or the judgment creditors will make 
any attempt to enforce their payment. The bankruptcy 
laws of congress enacted pursuant to the powers delegated 
to it by the federal constitution are binding upon the state 
as well as the federal courts; the state courts are bound 
to respect the rights acquired under them, and it is not to 
be believed that any of our state courts will attempt to 
override or nullify any of such laws. But, if any such at- 
tempt is made, the bankruptcy proceedings furnish a com- 
plete and adequate defense thereto. 

For the foregoing reasons, the judgment of the district 
court is right, and it is therefore 


AFFIRMED, 


JOHN M. WYMAN, APPELLANT, v. S. A. SEARLH, APPELLEE. 
Frep NovemMBer 26,1910. No. 16,172. 


1. Taxation: Foreclosure oF LiEN: DeEnrAL oF TITLE OF ASSIGNEE: 
BuRpDEN oF Proor. If a defendant denies the plaintift’s title as 
assignee of a certificate of tax purchase, the burden of proof is 
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upon the plaintiff to establish his title, and possession of the 
certificate without proof that it was assigned to, or owned by, 
him will not satisfy that burden. 


OFFER TO CoNFESS JUDGMENT. In such a case, if the 
certificate represents taxes levied for general purposes, and assess- 
ments made by the officers of an irrigation district, an offer in 
the defendant’s answer to confess judgment for the general taxes 
does not admit the plaintiff's title to the llen created by the 
district assessments. 


SALE OF Wrone TRACT: SUBROGATION. A county treasurer 
has no authority to sell one tract of land for the taxes levied 
upon another and distinct parcel of real estate; but, if the tracts 
were separately assessed and taxed, the sale will subrogate the 
tax purchaser to the lien of the public. 


4. Judgment: Irrieation Districts: CONFIRMATION OF BoND ISSUES: 
EXCHANGE OF Bonps ¥-R Property. A special proceeding prose- 
cuted under section 59 et seg., ch. 70, laws 1895 (Comp. St. 1895, 
ch. 98a, art. III, sec. 59 et seg.) is an action in rem, and, if the 
court, acquired jurisdiction of the subject, its decree cannot be 
successfully assailed in a collateral proceeding; but the statute 
does not authorize the court to confirm the exchange of bonds 
for property. 


5. Waters: IRRIGATION DiSTRICTS: HXxCHANGE OF BONDS FOR PROPERTY. 
Section 10 of the act, supra, in 1897 authorized the directors of 
an irrigation district to exchange its bonds at par to pay for 
irrigation works, ditches, canals and reservoirs constructed or 
partially constructed within the district, and that authority is 
not limited by the provisions of section 14 of the act. 


Bonps: Bona Fue PurcHasers. If the records of 
an irrigation district do not disclose that its directors were 
financially interested in the sale of an uncompleted ditch by 
another corporation to the district, an innocent holder for value 
of the district bonds delivered as a consideration for that sale 
may enforce payment thereof. 


7. 5 : Taxes: AuTHorRITY to Levy. Section 19 of the act, 
as amended by chapter 78, laws 1899, authorizes the directors 
of an irrigation district to levy taxes upon all real estate sub- 
ject to taxation within the district for the purpose of creating 
a fund to pay for the upkeep of the ditch and the incidental 
expense of the district. 


8. : . : CoLnLeEcTIoN: AUTHORITY OF COUNTY 
TREASURER. Said section, as amended by chapter 78, laws 1899, 
authorizes a county treasurer to receive in satisfaction of a 
general district tax warrants drawn upon the fund, but the 
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treasurer has no authority to accept the district bonds, or 
coupons clipped therefrom, in satisfaction of the general levy. 


9. SuprocatTion. The 
avistaice of a idea ier in aédentiing coupons in payment for 
district general taxes will not deprive the public of its right to 
collect such taxes, nor will such payment subrogate the purchaser 
to the rights of the district. 

10. PAYMENT FOR CONSTRUCTION WorK. Prior to March 


31, 1899, the directors of an irrigation district did not have 
authority to obligate the district to pay for construction work 
until they had first created a construction fund. 


11. Judgment: CoNcLUSIVENESS: CANCELATION OF IRRIGATION DISTRICT 
TaxEs. A bona fide purchaser for value of land for the taxes 
levied thereon by an irrigation district is not bound by a decree 
against the county treasurer and the district canceling those 
taxes, but entered in an action commenced subsequent to his 
purchase, and to which neither he nor his predecessor in title 
was a party. 


12. Taxation: TENDER: INTEREST. If a property owner tenders the 
treasurer the amount of his general tax, but refuses to pay an 
invalid assessment, he should not be required to pay interest 
thereafter, provided he has been at all times subsequent thereto 
able, ready and willing to pay his taxes, but the proof should be 
clear and satisfactory to give him the benefit of the rule, and 
it will not be extended to doubtful cases nor to an instance where 
the property owner has offered, in an answer to a petition for 
the foreclosure of the tax lien, to pay the legal taxes with 
interest. 


13. Estoppel: Saxe or Lanp Sunsect to Taxes. The owner of real 
estate is not estopped to deny the legality of taxes levied thereon 
because he sold the land entirely on credit subject to taxes, and 
received title back from his grantee by a deed which also excepted 
taxes, if, as a matter of fact, the taxes formed no part of the 
consideration for the last transfer. 


14. Waters: InricATION Districts: VALM@ITY oF Tax: ESTOPPEL. 
If the owner of real estate situated in an irrigation district 
receives no benefit from the construction of a ditch or from the 
water flowing therein, and no other grounds for an estoppel 
exist, he is not estopped from denying the legality of taxes laid 
to pay for that improvement. 


APPBAL from the district court for Loup county: JAMRS 
. PAUL, Jupecn. Reversed, 


Vou. 88] SEPTEMBER TERM, 1910. 29 


Wyman v. Searle. 


A. 8. Moon and E. J. Clements, for appellant. 
C.I. Bragg, S. A. Searle and H. A. Robbins, contra. 


Root, J. 


This is an action to foreclose an alleged tax lien. The 
plaintiff prevailed as to part of his demand and has ap- 
pealed. The defendant Searle has prosecuted a cross- 
appeal. 

Some of the questions of law presented for our consid- 
eration should be determined, because they will be in- 
volved if the case is again tried in the district court. Mr. 
Searle will be referred to as the defendant. The defend- 
ant owns the east half and the northwest quarter of the 
northwest quarter and lot 4 in the southwest quarter of 
the northwest quarter of section 10, in township 22 north, 
of range 20 west of the sixth P. M. in Loup county, Ne- 
braska. He also owns lot 3 in the southwest quarter of 
said section. The Loup river severs about 12 acres in the 
southwest corner of the northwest quarter from the re. 
mainder of said quarter section, and divides about 18 
acres in the northeast corner of the southwest quarter 
from the remainder of that quarter section. The last tract 
is described as lot 3. 

In 1894 certain individuals residing in the neighborhood 
of the defendant’s land incorporated under the name of 
the Newton Irrigation Company for the purpose of con- 
structing an irrigation canal and through that agency 
partially dug said ditch. In July, 1895, the stockholders 
of said corporation, in conjunction with other persons, 
formed an irrigation district under the provisions of 
chapter 70, laws 1895 (Comp. St. 1895, ch. 93a, art. ITT), 
for the purpose of acquiring the ditch and franchises of 
the irrigation company and completing said irrigation 
project. After the district was formed an estimate was 
made by an engineer of the extent and cost of the proposed 
ditch, including the value of the ditch to be acquired from 
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—”””OWymany. Beare, 
the company, and the electors within the district voted to 
authorize the execution and issuance of 210 district bonds, 
each one of the par value of $100, to pay for said improve- 
ments. The litigants stipulated that the district court 
for Loup county, upon the application of some person not 
described in the stipulation, confirmed the organization of 
said district and the issuance of said bonds. The bill of 
exceptions discloses that the directors of the district while 
in session passed a resolution authorizing the secretary, 
upon receipt of a warranty deed from the irrigation com- 
pany conveying all of its property to the district, to de- 
liver to said company 175 of the district bonds to be ac- 
cepted by the company at par. Subsequently, in 1897, 
the deed was received and 174 of the bonds were delivered 
to the company. Thereafter A. C. Abbott contracted with 
the district to complete the ditch and equip it with all 
necessary appliances. Mr. Abbott performed his contract 
to the satisfaction of the directors of the district and its 
bonds numbered 1 to 10, inclusive, were delivered to him 
June 8, 1898, and its bonds numbered 11 to 31, inclusive, 
were delivered to him November 26, 1902, in payment for 
his services. Prior thereto the bonds had been advertised 
for sale, and Abbott had bid 95 per cent. of the par value 
therefor. He did not pay cash for the bonds, but accepted 
them at par upon his demand against the district. In the 
years 1897 to 1903 all lands subject to taxation in the dis- 
trict were taxed to create an interest fund and a district 
general fund. The defendant refused to pay those assess- 
ments, and the county treasurer refused to accept payment 
for state, county and school district taxes unless at the 
same time the district taxes were paid. In August, 1905, 
at private tax sale, a Mr. Bleakley procured from the 
treasurer a tax sale certificate for the northwest quarter 
of said section 10, and the plaintiff alleges that he is the 
owner of that certificate and the lien evidenced thereby. 
In December, 1907, the district court for Loup county 
rendered a decree in an action wherein a Mr. Strohl and 
the defendant herein and other owners of land within the 
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irrigation district were plaintiffs, and said district, the 
irrigation company and the officers of those corporations, 
as well as the county treasurer and other individuals, were 
defendants, and adjudged that the bonds paid to Abbott 
for his work and certain other bonds in the hands of 
parties to that suit were void; that 21 bonds owned by a 
Myr. Tillman, defendant in that action, were valid; and 
that the court did not know, and would not attempt to 
detevmine, whether bonds held by individuals not parties 
to that suit were void or valid, but canceled all taxes levied 
by the officers of said district. The record does not dis- 
close whether said suit was pending at the time the 
Bleakley certificate of tax sale was issued, but we assume 
from statements made at the bar during oral argument 
that the sale preceded the institution of that suit. The 
district court forclosed a lien in plaintiff's favor for the 
general taxes and for the taxes levied for maintaining the 
ditch, but held that all of the taxes levied for interest 
upon the irrigation district bonds were invalid. 

Most. of the questions material for an understanding 
of the rights of the parties and properly presented in the 
record can be disposed of upon the defendant’s cross-ap- 
peal. In the first place, the defendant argues that the 
plaintiff does not own the certificate in suit. An assign- 
ment purporting to have been made by Mr. Bleakley ap- 
pears upon the back of the instrument, but there is no 
proof that he made the assignment or parted with his title 
to the certificate. The plaintiff admits in his testimony 
that he received the instrument from a Mr. Lashmett, 
and’ that the name of Lenora Laslett, the first assignee, 
if the instrument were assigned by Bleakley, was indorsed 
after Mrs. Lashmett departed this life. By section 20, 
art. III, ch. 93a, supra, taxes levied by the directors 
of irrigation districts are made a lien upon the real estate 
affected thereby, and all of the provisions of the revenue 
law for the collection of taxes apply to irrigation district 
taxes. Section 117, art. I, ch. 77, Comp. St. 1901, in force 
at the time the taxes in suit were levied, and section 210, 
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art. I, ch. 77, Comp. St. 1909, in force at the time this case 
was commenced, provide that a certificate of tax purchase 
“shall be assignable by indorsement, and an assignment 
thereof shall vest in the assignee, or his legal representa- 
tive, all the right and title of the original purchaser.” 
There being no evidence that Bleakley assigned the certi- 
ficate or that Mr. Lashmett had any title thereto, the 
plaintiff has not proved title to the certificate. Schroeder 
v. Nielson, 39 Neb. 335. This defense does not apply to 
the general taxes because the defendant in his answer 
offers to confess judgment therefor, but he does not there- 
by waive his defenses to the irrigation taxes nor admit 
that the plaintiff owns any lien created by those levies. 
Avery v. Straw, 30 Me, 458; Griffin d Adams v. Harriman, 
74 Ta. 436. 

The defendant complains that the county treasurer in- 
cluded in the certificate the taxes levied upon lot 3, in the 
southwest quarter of section 10, and the proof supports 
his contention; but, if we understand the court’s decree, 
those taxes are not made a lien upon the defendant’s land 
situated in the northwest quarter of that section, nor does 
the plaintiff recover therefor against lot 3 in the south. 
west quarter thereof. 

It was argued at the bar by the defendant that inasmuch 
as the certificate described ae northwest quarter of the 
section, a part whereof he did not own, and also included 
taxes levied upon lot 3 in the southwest quarter, the cer- 
tificate and the tax are alike void. In Spiech v, Tierney, 
56 Neb. 514, we held that, where contiguous tracts of land 
owned by different parties at the time taxes are levied 
thereon ave jointly valued for taxation and taxed, the tax 
cannot: be apportioned and is void; but in the case at bar 
each lot and 40-acre tract is separately assessed and taxed, 
so that, while the sale and certificate are irregular, the 
transactions are sufficient to subrogate the purchaser to 
the lien and all of the rights of the public with respect to 
the tracts of land owned by the defendant and situated 
in the northwest quarter of the section, but the decree 
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should not describe the entire quarter section because the 
title of the owner of the fractional lot south of the Loup 
river, but in the northwest quarter of section 10, would 
be clouded thereby. Having determined that the evidence 
is insufficient to sustain the plaintiff’s title to the public’s 
lien for the district taxes, we should either modify, and, 
as modified, affirm, the decree of the district court, or re- 
verse the decree and remand the cause for another trial. 
We conclude the latter course should be pursued because 
the plaintiff should be permitted to prove title to the cer- 
tificate in suit and the validity of the tax involved in this 
foreclosure. It is the settled policy of the law in Ne- 
braska to protect a tax purchaser to the extent that his 
money has satisfied valid tax liens upon the real estate de- 
scribed in his certificate of purchase. Grant v. Bartholo- 
mew, 57 Neb. 673; Carman v. Harris, 61 Neb. 635. If the 
proceedings prosecuted in the district court for Loup 
county, wherein a decree was rendered confirming the 
organization of said district, were commenced by some 
person having authority- to do so, and the court acquired 
jurisdiction to render its judgment, that decree cannot be 
successfully assailed in a collateral proceeding. /oard of 
Directors of Alfalfa Irrigation District v. Collins, 46 Neb. 
411; Crall v. Poso Irrigation District, 87 Cal. 140; Rialto 
[rrigation District v. Brandon, 108 Cal. 384; Fallbrook 
Irrigation District v, Bradley, 164 U.S. 112. If the district 
were created, the statute (Comp. St. 1899, ch. 93a, art. ITI, 
sec. 19) authorized its officers to levy an annual general 
tax upon the real estate in the district subject to taxation 
to pay for the upkeep of the ditch and the incidental ex- 
pense of the district. Part of the tax lien foreclosed by the 
district court is represented by a district general tax. 
Bleakley paid and the county treasurer received in pay- 
ment for all of the irrigation tax, the general levy as well 
as the bond interest fund, coupons clipped from certain of 
the district bonds. Section 19 of the act under considera- 
tion, as amended by chapter 78, laws 1899, authorizes the 
treasurer to receive in satisfaction of a general levy war- 
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rants drawn upon that fund, and for a bond interest levy 
coupons clipped from district bonds, but no officer is au- 
thorized to receive the coupons in payment of a general 
levy. Neither the state nor any of its subdivisions can be 
deprived of its revenue or of the lien created thereby by a 
mistake of the tax collector. Johnson v. Finley, 54 Neh. 
733. The decree is therefore erroneous in so far as it fote- 
closes a lien for the district general levy. Mr. Bleakley, 
the tax purchaser, did not acquire a lien for district in- 
terest taxes, unless he paid therefor in cash or in coupons 
clipped from valid bonds or bonds purchased hv some of 
his predecessors in title under such circumstances as to 
constitute them bona fide holders thereof. 

The defendant argues that since it appears that the 
officers of the irrigation company conspired with the dis- 
trict directors and the engineer, upon whose estimate the 
bond election was held, to grossly overestimate the value 
of the uncompleted ditch of the irrigation company, and 
since the officers of the district were stockholders in the 
company, the holders of the 174 bonds delivered to pay for 
that ditch did not acquire title to those securities. It is 
also argued that section 24 of the act is a limitation upon 
the power of the directors of the district, and compels them 
to sell its bonds and create a fund before they can im- 
pose a liability upon the district for the purchase or the 
construction of a ditch. Section 10 of the act aforesaid 
provides, among other things: “Said board shall also 
have the right to acquire by purchase any irrigation 
works, ditches, canals or reservoirs already constructed or 
partially constructed for the use of said district. In case 
of purchase the bonds of the district hereinafter provided 
for may be used at their par value in payment.” Prior to 
the amendment of section 24 in 1899, it did not refer to 
the exchange or sale of bonds, and was not intended to 
limit the specific authority theretofore granted the di- 
rectors by section 10, supra. The provisions of section 14 
of the act, to thé effect that no bonds shall be sold until 
the directors shall make and enter upon the records a 
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resolution of their intention to sell the bonds and shall 
have advertised them for sale, is a plain limitation upon 
the power of the directors to sell, and as plainly not a 
limitation upon their authority to exchange, the district 
bonds. There is nothing in the context or general pur- 
pose of the original act to in any manner modify the fore- 
going construction of said section. The directors, there- 
fore, were authorized to use the district bonds at par to 
pay for an uncompleted ditch within the district. We 
find nothing in the records of the district to advise a 
stranger that its officers were financially interested in the 
irrigation company, or that they had acted fraudulently or 
irregularly in purchasing the company’s property. ‘The 
decree of confirmation hereinbefore referred to does not 
adjudicate the legality of the transfer of the bonds to the 
irrigation company. The statute only authorizes a con- 
firmation of bonds issued for the purpose of sale. Stim- 
son v. Alessandro Irrigation Co., 185 Cal. 389. 

Prior to the amendment of section 24 in 1899, the di- 
rectors did not have authority to exchange its bonds in 
payment for construction work nor to.enter into contracts 
in the name of the district until a construction fund had 
been created by the sale of its bonds. No construction 
fund existed at the time the aforesaid contract was made 
with Mr. Abbott and the contract is therefore void. Lin- 
coln & Dawson County Irrigation District v. McNeal, 60 
Neb. 613; Stimson v. Alessandro Irrigation Co., supra; 
Leeman v. Perris Irrigation District, 140 Cal. 540; 
Stowell v. Rialto Irrigation District; 155 Cal. 215. 
Whether any or all of the bonds issued by the district or 
the -coupons clipped therefrom were at any time in the 
hands of innocent purchasers is not apparent from the 
record before us, and we do not desire to embarrass a fu- 
ture trial of the case by any suggestions upon that sub- 
ject. It is apparent that coupons clipped from some of 
those bonds were transferred by Mr. Bleakley to the 
county treasurer in payment of the interest tax levied 
upon the defendant’s land, but the record discloses such 
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fraud and bad faith on the part of the directors in issu- 
ing al) of the bonds referred to that it devolved upon the 
plaintiff to bring forward evidence to prove that either he 
or some person through whom he claimed title to the cou- 
pons in question was an innocent purchaser. Haggland 
vo, Stuart, 29 Neb. 69; Violet v. Rose, 39 Neb. 660; Kelinan 
vo. Calhoun, 43 Neb. 157; National Bank v, Miller, 51 Neh. 
156; Thompson v. West, 59 Neb. 677; Lahrman ve Bau- 
mann, 76 Neb. 846. The district court for Loup county in 
the case of Strohl against Newton Irrigation district, can- 
celed all taxes levied by the officers of that district, but 
that decree does not affect the right of a holder of the 
bonds who is not in privity with the parties to that action 
to enforce any legal claim he may have against the dis- 
trict. Helphrey v. Redick, 21 Neb. 80; Clapp v. Otoe 
County, 45 0. C. A. 579; Kinney v. Hastern Trust & Bank- 
ing Co., 59 C. C. A. 586; Huuley v. Fuirbauuks, 108 U.S. 
548. The defendant’s land, however, should be held for 
no more of the district tax levy than was paid for by cou- 
pons owned at some period by a bona fide holder. 

The proof of the defendant’s tender to pay state, county 
and school taxes levied upon his land is not so definite as 
to time and amount as to bring him within the protection 
of the rule annnounced in State v. Several Parcels of 
Land, 80 Neb. 424, and his offer in his answer to confess 
judgment for those taxes, with interest, justitied the dis- 
trict court in adding interest to the principal. 

The plaintiff, in support of his appeal, argues that 
since the defendant, subsequent to the levy of the taxes 
in dispute, conveyed the land by a deed which excepted 
those taxes, and thereafter received title to the real estate 
by a deed which also excepted all taxes, he is within the 
rule announced in Eddy v. City of Omaha, 72 Neb. 550. 
In the cited case invalid assessments were deducted from 
the purchase price of real estate, and we held that the 
grantee was estopped from denying the validity of the 
taxes which formed part of the consideration for his pur- 
chase. But in the case at bar the defendant sold the lam] 
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upon credit. Subsequently the grantee, not having paid 
any of the purchase money, reconveyed the real estate to 
Mr. Searle and paid rent during the time said grantee 
controlled the land. The taxes formed no part of the con- 
sideration moving from Mr. Searle for the transfer of title 
to him, and the transaction does not estop him from de- 
fending against the tax in question. Nor do we think 
there is any proof to support the argument that, by reason 
of using water from the ditch, the defendant is estopped 
from questioning the tax. The evidence is undisputed 
that the defendant made no use of the ditch and that 
his land was not increased in value by reason of its con- 
struction. 

The judgment of the district court is reversed, the cause 
is remanded for further proceedings, and the costs of this 
appeal are taxed to the plaintiff. 

REVERSED. 


uRTON T. JUDSON ET AL., APPALLEES, V. MARY SHERIDAN 
CREIGHTON BT AL., APPELLANTS. 


Finep NovemBer 26,1910. No. 16,176. 


1. Executors and Administrators: Homesreap: Lrasi.ity ror DEBTS OF 
Estare. Where a homestead is selected during the Nfetime of 
both husband and wife, and after the death of one the survivor 
resides upon the premises during his or her life, the real estate 
is not subject to sale for the satisfaction of the debts of either, 
which are not a len thereon, nor to pay the costs of administer- 
ing the estate of such survivor; but, if the title holding spouse 
dies intestate, the title descends to his or her heirs, whether 
direct or collateral, exempt from such debts. 


Assets. The property described in subdivision 1, sec. 176, 
ch. 23, Comp. St. 1901, is not an asset in the hands of an adminis- 
trator whose decedent died in 1902. 


3. Trial: RerusaL to SupmMit IssvE: INSUFFICIENCY OF EVIDENCE. 
It is not error for the court to refuse to submit to the jury a 
defense of equitable estoppel where the evidence is insufficient 
to sustain a material element of that defense. 


38 NEBRASKA REPORTS. [VOL. 88 


Judson v. Creighton, 


APPHAL from the district court for Webster county: 
Harry 8. DUNGAN, JUDGE. Affirmed. 


L. H, Blackledge, for appellants. 
W. O. Dorsey, contra, 
Root, J. 


This is an action in ejectment and for rents and profits. 
The plaintiffs prevailed, and the defendants appeal. 

The plaintiffs are collateral heirs of DeJay Judson, de- 
ceased, who departed this life intestate in February, 1902, 
a resident of Harlan county, leaving no widow or direct 
heirs him surviving. The property in controversy was the 
homestead of Mr. Judson and his wife. Because the par- 
ties have presented this case upon the hypothesis that Mr. 
Judson held the legal title to said premises, and for no 
other reason, we shall adopt that theory. 

In 19038 the administrator of Mr. Judson’s estate, acting 
under a license of the district judge, sold the premises in 
controversy, in connection with two other lots, tw we de- 
fendants’ grantor. The sale was confirmed and a deed 
duly issued. The defendants argne that since the decedent 
left him surviving no widow, children or other persons de- 
pendent upon him for support, the homestead was sub- 
ject to sale for the payment of his debts. Section 17, ch. 
36, Comp. St. 1901, is as follows: “If the homestead was 
_selected from the separate property of either husband or 
wife it vests, on the death of the person from whose prop- 
erty it was selected, in the survivor for life and afterwards 
in his or her heirs forever, subject to the power of the de- 
cedent to dispose of the same except the life estate of the 
survivor by will. In either case it is not subject to the 
payment of any debt or liability contracted by or existing 
against the husband and wife or either of them previous to 
or at the time of the death of such husband or wife, ex- 
cept such as exists or has been created under the pro- 
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visions of this chapter.” The exceptions referred to are 
mechanics’, laborers’, and vendors’ liens, and mortgages 
duly executed. Section 3, ch. 36, supra. It is not con- 
tended that the lots in controversy were sold to satisfy a 
mortgage debt or a lien. The words “in either case” in 
section 17, supra, refer to the selection of the homestead. 
First Nat. Bank v. Reece, 64 Neb, 292. Proof of residence 
is evidence of such selection. Hobson v. Hus«table, 79 
Neb. 334, 340. If a homestead has been selected and the fee 
holding spouse survives his or her consort, such survivor 
may hold the homestead free from the demands of credit- 
ors. First Nat. Bonk v. Reece, supra. The legislature 
has provided that the homestead shall descend free from 
all debts contracted by the husband or the wife, so that 
the heirs take title free from all claims of their decedent’s 
creditors. The property, therefore, was not subject to sale 
for the satisfaction of DeJay Judson’s debts. Tindall v. 
Peterson, 71 Neb. 160; Bixby v. Jewell, T2 Neb. 755; 
Brandon v, Jensen, T4 Neb. 569; Holmes v. Mason, 80 
Neb. 448. There is ample evidence in the record to ‘sus 
tain the plaintiffs in their assertion of heirship. ‘be de. 
cree of the county court adjudicates that relaticon and 
concludes the defendants upon that issue. 

The defendants further contend that the pla.w.tiffs are 
estopped to maintain this action because they accepted 
part of the proceeds of the administrator’s sale with 
knowledge of the source from whence that money came. As 
we understand the record, the evidence to sustain this is- 
sue may be summed up as follows: The defendants intro- 
duced in evidence the record of the administrator’s appli- 
cation for license to sell four lots, including the property 
in controversy, the orders made by the district judgs, the 
administrator’s deed, and the final order of distribution, 
together with the receipts of the heirs, and this evi4znce is 
supplemented by an admission that the homestead was de- 
scribed in the administrator’s inventory and statements 
in the depositions of two of the plaintiffy that they 
knew their decedent’s home had been sold by the adminis- 
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trator and that they were represented by counsel in the 
settlement of the estate. The district judge, upon the ap- 
plication for license, found that the debts against Judson’s 
estate amounted to $815, the costs of administraton would 
amount to $250, and that the value of the personal assets 
of the deceased did not exceed $156.86. It appears that 
the administrator received $985 for the four lots. It fur- 
ther appears from the final order made by the county 
court that, after the administrator had paid all of the 
debts of the deceased and the costs of administering his 
estate, there remained in his possession $59.50, which the 
court ordered distributed among the plaintiffs as the heirs 
of the deceased. The money was thus distributed in sums 
ranging from $1.70 to $11.50. It nowhere appears that the 
administrator reported to the county court the proceeds of 
the sale of the homestead, or that he used that money to 
pay the debts of the deceased, or that the money dis- 
tributed came from that fund. The administrator was a 
witness for the defendants, but was not interrogated upon 
this subject. It may be that the administrator did not 
receive any personal assets of the estate other than the 
$156.86 hereinbefore referred to; but if he did not, and 
there were no other personal assets of the deceased in exist- 
ence at the time of his death, that money was exempt from 
the claims of creditors and the costs of administering the 
estate. In that event the heirs were entitled to the money 
by virtue of subdivision 1, sec. 176, ch. 23, Comp, St. 1901. 
In re Estate of Fletcher, 83 Neb. 156; In re Estate of Man- 
ning, 85 Neb. 60; In re Hstate of Leavitt, 85 Neb. 521. 
If any of the proceeds of the sale of the homestead were 
received by the plaintiffs, that fact could easily have been. 
established by the testimony of the administrator. To 
say the fact should be deduced from the evidence in this 
record is to indulge in mere conjecture. In our opinion, 
the district judge committed no error in refusing to sub- 
mit the issue to the jury. Chicago, R. I. & P. R. Co. v. 
Sporer, 69 Neb. 8; Sattler v, Chicago, R. I. € P. R. Co., 
71 Neb. 218. 


VoL. 88] SEPILMBER TERM, 1910. 41 


Lyons vy, Allen. 


We find no error in the assignments argued, and the 
judgment of the district court is 
AFFIRMED. 


MICHAEL LYONS, APPELLANT, V, HUGH A. ALLEN, 
APPELLER. 


Foep NoveEMseEr 26,1910. No. 16,192. 


Mortgages: FORECLOSURE: ALLEGATIONS AND Proor. In an action to 
foreclose a real estate mortgage, the plaintiff is required to 
allege, and, if the allegation is denied, to prove, that no proceed- 
ings have been had at law for the recovery of the debt secured 
thereby, and if the mortgage, subsequent to maturity, has been 
owned by successive parties, the plaintiff should at Jeast make 
prima facie proof that no such an action has been commenced 
by any of those persons. 


APPEAL from the district court for Holt county: WIL- 
LIAM H. WesTovER, JUDGE. Affirmed. 


W. &, Butler and Sullivan & Ruit, for appellant. 
AM. F. Harrington, contra. 


Root, J. 


This is an action by the assignee of a mortgage to re- 
deem from a tax foreclosure sale and to foreclose said 
mortgage. The defendant prevailed, and the plaintiff ap- 
peals. 

It appears from the record that in February, 1889, 
Henry 8. Davis, the owner of the land in controversy, exe- 
cuted a note to the Showalter Mortgage Company pavable 
in five years, and to secure payment thereof executed a 
mortgage upon said real estate. February 11, 1902, the 
mortgagee assigned said note and mortguge to Ida A. 
Davis, and the assignment was duly recorded in Janu- 
ary, 1905. During the year 1902 the plaintiff became 
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the owner of said note. In conformity with the require- 
ments of section 850 of the code, the plaintiff alleged 
“that no proceedings have been had for the recovery, 
at law, of said debt secured by said mortgage, nor has 
said debt, or any portion thereof, been collected and 
paid.” The defendant in his answer denied these allega- 
tions. The plaintiff did not appear at the trial of the case, 
but Mr. Butler, his counsel, testified in effect that since 
February, 1902, a date inferentially fixed as the com- 
mencement of the plaintiff's title to the note, no action at 
law had been commenced to collect the debt. No other tes- 
timony was offered upon this subject. The note is not in 
the bill of exceptions, nor were any indorsements thereon 
offered in evidence; the note matured in February, 1894, 
and there is no proof that, during the eight years interven- 
ing between that date and the time we may assume the 
plaintiff acquired title to the note, an action was not com- 
meneed thereon. The present owner of the land did not 
execute the note or promise to pay it, nor is the payor a 
party to this action. 

In Carter v. Leonard, 65 Neb. 670, we held that where 
the allegation that no action at law had been commenced 
to collect the mortgage debt is denied in the answer, and 
the mortgage has been the property of several successive 
parties, the plaintiff should make prima facie proof that no 
action had been commenced by any of those persons. The 
evidence in the case at bar is almost parallel with that in- 
troduced in A/cDowell v. Markey, T7 Neb. 141, where the 
parties occupied practically the same relation with re- 
spect to each other as do the litigants in the case at bar. 
In the cited case, a judgment for. the defendants was 
affirmed. 

We should not be understood as holding that no evi- 
dence other than the testimony of every owner of the note 
and mortgage will suffice to prove the truth of the allega- 
tions required by section 850 of the code, but the plaintiff 
should at least prove facts and circumstances from which 
a court may reasonably deduce the ultimate facts, If the 
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payor of the note owns the mortgaged premises at the 
time the foreclosure suit is commenced, less evidence 
should be required to prove those allegations than in a 
case like the one at bar where the real estate has passed 
into a third person’s hands without any obligation on his 
part to pay the mortgage debt. McLanahan v. Chamber- 
lain, 85 Neb. 850. In our view of the case, it is unneces- 
sary to discuss the assignments argued in the plaintiff’s 
brief. 
The judgment of the district court is right, and is 


AFFIRMED. 


IN RE ASSESSMENT OF BANKERS LIFH INSURANCE COMPANY, 


Novia Z, SNELL, APPELLANT, V. LANCASTER COUNTY ET ' AL., 
APPELLEES. 


Fmep Novemser 26,1910. No. 16,195. 


1. Taxation: REDUCTION oF ASSESSMENT: RIGHT of APPEAL. A tax- 
payer in Nebraska may appeal from an order of a county board 
of equalization sustaining another taxpayer’s complaint that his 
property has been assessed too high, although the appeilant did 
not file objections with, or appear before, that board. 


2. . DissmissaL. If the appeliant in his notice 
to the parties interested states that he is a taxpayer in the county 
and the owner of a definitely described tract of land therein, 
and also states in his petition that he is a taxpayer in the county, 
his appeal should not be dismissed without a trial for the alleged 
reason that he is not a taxpayer. 


AppeaL from the district court for Lancaster county : 
ALBERT J. CORNISH, JUDGE. Reversed. 


Novia Z. Snell, pro se. 
Charles O. Whedon, contra. 


Root, J. 
June 8, 1908, the county assessor of Lancaster county, 
without notice to the Bankers Life Insurance Company, 
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increased the valuation placed upon its personal property 
in the schedule prepared by the officers of the company. 
June 30 the board substantially reduced said assessinent. 
July 10, Mr. Snell, appellant herein, served written no- 
tice upon the board, the county clerk, the county of lan- 
easter and the company that he would appeal from said 
order, and thereafter filed his petition in the district court 
with a transcript of said proceedings. On motion of the 
company the appeal was dismissed. Mr. Snell appeals. 
The only question presented for our consideration is 
whether Mr. Snell had the right to appeal to the district 
court without having first appeared before the board of 
equalization. Section 12, art. I, ch. 77, Comp. St. 1907, 
provides that all property in the state not expressly ex- 
empt therefrom shall be subject to taxation and shall be 
taxed upon one-fifth of its actual value. Section 19 et 
seq., art. I, ch. 77, supra, provides that all property shall 
be listed for taxation by the owner thereof and assessed 
upon actual view by the county assessor or his deputies. 
Section 132, art. I, ch. 77, supra, provides that the as- 
sessor or county clerk may at any time:add to the tax rolls 
any property omitted therefrom for the current year. 
Section 121, art. I, ch. 77, supra, provides that the county 
board of equalization shall hold a session of not less than 
three days nor more than twenty days, commencing on 
the first Tuesday after the second Monday in June of each 
year, and shall fairly and impartially equalize the valua- 
tion of the personal property in the county, and, upon 
the complaint of any person who shall consider that his 
property is assessed too high or the property of another 
assessed too low, review and correct the assessinent; and, 
upon notice to the party interested, assess property not 
listed or assessed for taxation. Section 124, art. I, ch. 77, 
supra, provides: “Appeals may be taken from any action 
of the county board of equalization to the district court 
within twenty days after its adjournment, in the same 
manner as appeals are now taken from the action of the 
county board in the allowance or disallowance of claims 
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against the county. * * * The court shall hear the 
appeal as in equity without a jury, and determine anew 
all questions raised before the board which relate to the 
liability of the property to assessment, or the amount 
thereof, and any decision rendered therein shall be certi- 
fied by the clerk of the court to the county clerk, who shall 
correct the assessment books in his office accordingly.” 
The legislature has not specifically described the persons 
or class of persons who may appeal from an order made 
by a county board of equalization. Prior to 1903 such an 
order could only be reviewed in error proceedings. Sioux 
City & P. R. Co. v. Washington County, 3 Neb. 30; Web- 
ster v. City of Lincoln, 50 Neb. 1. In most cases error 
proceedings could not be successfully prosecuted without 
a bill of exceptions containing the evidence submitted to 
the board, and the result was that such orders were prac- 
tically final. It seems to us therefore that, by granting 
the right of appeal in the general terms of the statute, the 
legislature intended to temper the power theretofore by 
law and the force of circumstances vested in the county 
boards of equalization. Ordinarily, where the owner of 
property requests the board of equalization to lower the 
assessor’s valuation, the other taxpayers may safely rely 
upon the county assessor or some other officer to represent 
the public. If no reduction is made, the taxpayers other 
than the complainant have no reason to complain, but, 
if. the valuation is decreased, they are aggrieved and 
may remove the questions raised before the board to 
the district court for its judgment thereon. It is im- 
material whether those questions were raised in the first 
instance by the owner of the property, by another tax- 
payer, or by some representative of the public; they 
affect every taxpayer and may be reviewed in the district 
court upon the appeal of any person adversely affected 
thereby. State v. Drexel, 75 Neb. 751. 

We have not overlooked statements in certain of our 
opinions to the effect that a taxpayer should first advise 
the board concerning the overvaluation of his property, or 
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the undervaluation of his neighbor’s property, before ap- 
pealing to the courts for relief. In none of those cases 
had a complaint been made to the board by any taxpayer, 
and in every instance except the case of Hacker v. Howe, 
72 Neb. 385, the controversy arose under the revenue laws 
preceding the act of 1903, supra. The point at issue and 
determined in the Hacker case, supra, was that, in equaliz- 
ing the assessed valuations returned by the county boards 
of equalization, the state board of equalization had au- 
thority to raise the assessed valuation of all property in a 
county, notwithstanding the local assessing officers had, 
as they understood the facts, assessed all property within 
that county at its fair cash value. In none of the cases last 
referred to did this court hold that, where an issue had 
been raised before the board touching the assessed valua- 
tion of one taxpayer’s property, another taxpayer could 
not appeal from an order reducing that valuation, unless 
he had complained concerning that assessment or had 
joined in the proceedings before the board. . 
It is argued that the record does not disclose that Mr. 
Snell is a taxpayer in Lancaster county or in the state of 
Nebraska. Mr. Snell has not been given an opportunity 
to prove that fact. If the appellant is not a taxpayer, his 
appeal will fail, but we should not assume the negative 
upon a judgment dismissing his appeal without a trial. 
The judgment of the district court, therefore, is re- 
versed and the cause remanded for further proceedings, 


REVERSED. 
Fawcert, J., not sitting. 
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HARTINGTON NATIONAL BANK, APPELLEE, V. W. J. BRESLIN 5 
JOHN WIEBELHAUS, APPELLANT. 


Firep NovemMBer 26,1910. No. 16,196. 


Bills and Notes: BraNK Space FOR NAME OF PAYEE: LIABILITY OF 
Maker. Defendant signed a promissory note which was perfect 
on its face, with the exception of a blank for the name of the 
payee, and entrusted it to his co-maker who delivered it in that 
form to a bank two days later, before it was due, in violation of 
an agreement that it should be used by him in buying a meat 
market, that the name of the seller should be inserted in the 
blank, and that the note should be returned to defendant if not 
used for that purpose. The bank accepted the note at its face 
value and afterward inserted its own name in the blank as payee. 
Held, That the instrument is not enforceable against defendant 
within the meaning of that part of the negotiable instruments 
law relating to the filling of blanks, and containing, among other 
things, the following provision: “In order, however, that any 
such instrument when completed may be enforced against any 
person who became a party thereto prior to’ its completion, it 

- must be filled up strictly in accordance with the authority given 
and within a reasonable time.” Comp. St. 1905, ch. 41, sec. 14. 


AVLrEAL from the district court for Cedar County: Guy 
T. Graves, Jupce. Reversed, 


B. Ready, for appellant. 
R. J. Millard, contra. 


Rosk, J. 


This is a suit on a promissory note for $400, dated June 
18, 1907, and due six months thence. W. J. Breslin and 
John Wiebelhaus were makers and the Hartigan National 
Bank was the payee and holder. The summons was not 
served on Breslin and the controversy is between the bank 
as plaintiff and Wiebelhaus as defendant. From a judg- 
ment on the verdict of a jurv for the full amount of plain- 
tiff’s claim defendant has appealed, 
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The substance of the defense pleaded is: Defendant 
and Breslin signed the note, but left a blank for the name 
of the payee. It was agreed between them that the note 
should be used by Breslin in purchasing a meat market at 
Fordyce from the owner whose name was at the time un- 
known, but which afterward was found to be Jacob Hauri. 
In the event of a purchase Hauri’s naine was to be inserted 
in the blank, but otherwise the note was to be returned to 
defendant. The insertion of the name of the bank as 
payee was not authorized by defendant and he never con- 
sented thereto. The proof of these facts is uncontra- 
dicted. 

On plaintiff’s side of the case the following facts are 
shown without contradiction: When defendant signed the 

note he exacted as security from Breslin a deed to three 

lots in the city of Hartington and at the time of the trial 
the title thereto stood in defendant’s name. In the mean- 
time he had collected the rents and profits. When the 
-note was delivered to plaintiff it was a perfect instrument, 
with the exception of a blank for the name of the payee. 
It had not been altered and bore on its face no intimation 
of the agreements pleaded as a defense. Breslin delivered 
the note to plaintiff on or before June 20, 1907, and in 
addition to a cash payment it was accepted by the bank at 
its face value in full satisfaction and discharge of a mort- 
gage on Breslin’s property. Afterward plaintiff inserted 
its own name in the blank as payee, having had no actual 
notice of the alleged agreements between the makers. 

Plaintiff contends that defendant made no defense to 
the note and that on the undisputed evidence the jndg- 
ment rendered was proper. This position seems to be cor- 
rect, if the controversy is to be determined without regard 
to the negotiable instruments law of 1905. Comp. St., ch. 
41. According to the rules of the law merchant, when de- 
fendant signed the note without restriction, leaving a 
blank for the name of the payee, and entrusted it to his co- 
maker, he gave to a bona fide holder implied authority to 
fill the blank and perfect the instrument. Humphrey 
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Hardware Co. v. Herrick, 72 Neb. 878; Page v. Morrel, 3 
Abb. App. Dee. (N. Y.) 483; Redlich v. Doll, 54 N. Y. 234; 
Spitler v. James, 32 Ind. 202; Gothrupt v. Williamson, 61 
Ind. 599; Bank of Pittsburgh v. Neal, 68 U. 8.96. Under 
the law merchant a bona fide holder was permitted to 
insert his name in a blank left for the name of the payee. 
Townsend v, France, 2 Houst. (Del.) 441; Rich v. Star- 
buck, 51 Ind. 87; Greenhow v. Boyle, T Blackf. (Ind.) 
*56; Dunham v. Clogg, 30 Md. 284; Boyd v. MeCann, 10 
Md. 118; Schooler v. Tilden, 71 Mo. 580; Hardy v. Norton, 
66 Barb. (N. ¥.) 527; Seay v. Bank of Tennessee, 3 Sneed 
(Tenn.) 557; Close v. Fields, 2 Tex, 282. On the record 
presented there can be no doubt that in taking the note 
the bank acted honestly, relying upon a well-established 
custom. On the other hand, defendant took security for 
his own protection, signed the note with the name of tle 
payee left blank, and entrusted it to Breslin, thus making 
it easy for him to mislead the bank to its injury. Under 
such circumstances the courts, in administering justice 
independently of legislative enactments, have as a rule 
protected the person least at fault and allowed the loss to 
fall upon the one whose conduct was the principal cause 
of the injury. This rule should be applied in the present 
case unless it has been changed by statute. Before the 
note was signed, however, the negotiable instruments law 
was passed and by it the transaction in controversy must 
be tested. Generally this act retains the rules of the law 
merchant, and its purpose, as suggested by its title, is 
“to establish a law uniform with the laws of other states.” 
While England and most of the states of this country 
have been consistent in making such statutes uniform, 
an examination of the holdings of the courts in which those 
acts have been construed indicates a diversity of opinion. 
The view, however, that the provisions of section 14 of 
the Nebraska negotiable instruments act, which is invoked 
by defendent herein, change the rules of the law merchant 
in material respects appears to be unanimous. Herdman 
v. Wheeler (1902), 1 K. B, (Eng.) 361; Lloyd’s Bank v. 
7 
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Cooke (1907), 1 K. B. (Eng.) 794; Boston Steel & Iron 
Works Co. v. Steuer, 188 Mass. 140; Vander Ploeg v. Van 
Zuuk, 135 Ta. 350, 13 L. R. A. n. s. £90, and note. 

Section 14 provides: “Where the instrument is want- 
ing in any material particular, the person in possession 
thereof has a prima facie authority to complete it by filling 
up the blanks therein. And a signature on a blank paper 
delivered by the person making the signature in order that 
the paper may be converted into a negotiable instrument 
operate as a prima facie authority to fill it up as such for 
" any amount. In order, however, that any such instrument 
when conipleted may be enforced against any person who 
became a party thereto prior to its completion, it must be 
filled up strictly in accordance with the authority given 
and within a reasonable time. But if any such instrument 
after completion is negotiated to a holder in due course, 
it is valid and effectual for all purposes in his hands, and 
he may enforce it as if it had been filled up strictly in ac- 
cordance with the authority given and within a reasonable 
time.” Comp. St. 1905, ch. 41, sec. 14. 

Within the meaning of this language, defendant  be- 
came a party to the note “prior to its completion,” and 
therefore, in order that it may be enforced against him, 
the blank “must be filled up strictly in accordance with 
the authority given.” Guerrant v. Guerrant, 7 Va. Law 
Reg. 639. That defendant gave plaintiff no authority to 
fill the blank with its ow1 name is shown by uncontra- 
dicted testimony. The verdict against him, therefore, is 
not sustained by sufficient evidence—a question raised in 
both courts by an assignment of error. For this reason, 
the enforcement of the statute requires a reversal, which 
is ordered. 


REVERSED AND REMANDED. 
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ABRAHAM ROSENBERY, APPELLEE, V. MARTIN TIBKR, 
APPELLANT. 


FimepD NoveMser 26,1910. No. 16,216. 


Highways: EStTaBLISHMENT: PREREQUISITES. In an application to 
the board of county commissioners to establish a new public 
road, under the statute in force in 1876, the posting of four 
notices in the manner required by the statute, and the presenta- 
tion of a petition to the board for such road, signed by at least 
ten landholders, residents of the county, accompanied by sworn 
proof of the posting of the notices, stating when and where such 
notices were posted, are essential prerequisites which must be 
complied with before the board can acquire any jurisdiction over 
the subject matter of the location and opening of such new road. 


APPEAL from the district court for Douglas county: 
WILLIAM A. REDICK, Jupcs. Affirmed. 


James P. English and George A. Magney, for appellant. 
H. C. Brome and Clinton Brome, contra. 


FAWwcerTt, J. 


The controversy in this case is over a road on the half 
section line running north and south through section 26, 
township 15, range 13, in Douglas county. In 1876 the 
count; commissioners attempted to establish a public road 
at the point indicated. In 1893 plaintiff purchased 60 
acres of land, 40 acres of which was on one side and 20 
acres on the other side of this road. Shortly thereafter 
he fenced his land in such a way as to leave a roadway 
30 feet in width. Thereafter his neighbors fenced their 
lands in a similar manner. Plaintiff also planted fruit 
trees upon his land up to his fences. He also planted 

- evergreen and other trees along the line of the road indi- 
cated. In 1908 the defendant, who was the road super- 
visor of the district for that year, notified plaintiff to re- 
move his fences and trees, stating that it was his intention 
as commissioner to improve a road 66 feet in width, and 
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informed plaintiff that if he did not remove the fences 
und trees he, defendant, would remove them. Plaintiff 
thereupon applied for an injunction to restrain defendant 
from removing the fences, trees, etc. Upon final hearing 
plaintilf’s suit was sustained and an injunction granted 
as prayed. Defendant appeals. 

Plaintiff contends that the proceedings to establish a 
public road along the half section line in controversy did - 
not accomplish that result. The statute in force at that 
time provides: “Whenever the inhabitants in any county 
desire tlie opening of a new road, or the discontinuance 
or change of any road heretofore established, they shall 
give at least twenty days’ notice, by posting a notice on 
the court house door, and at three other public places in 
the vicinity of the road sought to be located, changed, or 
discontinued, setting forth the time when they will apply 
by petition to the board of county commissioners, giving 
a particular statement of the location, change, or discon- 
tinuance sought to be effected.” Rev. St. 1866, ch. 47, 
sec. 19. 

Section 20 provides: ‘Upon the presentation of a pe- 
tition, signed by at least ten landholders, residents of 
the county, after notice given as provided in the preceding 
section, the board of county commissioners shall proceed 
to hear the parties interested in the case.” 

The notice of the application to the county commission- 
ers for the location of the road contains nine signatures 
only, when the statute required ten. This was insufficient. 
The affidavit of posting the notices recites: “Henry Eicke, 
being duly sworn, says that four copies of the within no- 
tice were posted between the third and tenth days of 
January, 1876, as follows: One on the front door of the 
court house’and three in the vicinity of the proposed 
road.” Tt will be seen at a glance that this proof of post- 
ing is clearly insufficient as to three of the notices posted. 
The affidavit says that he posted “three in the vicinity of 
the proposed road.” Where? On a back fence, where no 
one would ever see them? Were they all posted side by 
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side or in three different places? The statute required 
that they be posted in three “public places” in the vicinity 
of the road sought to be located. The petition finally pre- 
sented to the board shows that it is based upon the notice 
and proof of posting, above set out. We have held that 
“proof of posting the notices should be made by affidavit 
of the party who posted the same, stating when, where, 
and by whom the notices were posted.” State v. Otoe 
County, 6 Neb. 129. And in Doody v. Vaughn, T Neb. 28, 
we held: “In an application to the board of county com- 
missioners to establish a new public road, the posting of 
four notices in the manner required by the statute, and 
the presentation of a petition to the board for such road, 
signed by at least ten landholders, residents of the 
county, are essential prerequisites which must be com- 
plied with before the board can acquire any jurisdiction 
over the subject matter of the location and opening of 
such new road.” 

In Lesieur v. Custer County, 61 Neb. 612, State v. Otoe 
County, and Doody v. Vaughn, supra, and Robinson v. 
Mathwick, 5 Neb. 252, cited by counsel for plaintiff, are 
approved. The latter case is quoted from as follows: 
“The board of county commissioners is a _ tribunal 
possessed of but a very limited jurisdiction, which is 
clearly defined by the statutes; and it is essential that 
all the facts necessary under the statute to authorize 
their action in any given case be affirmatively shown. In 
the location of a county road, the commissioners have no 
jurisdiction, unless the petition mentioned above be pre- 
sented after due notice thereof has been given. If they 
presume to act without an observance of these plain 
statutory requiremenis, it would be without authority; 
and whatever they might do would be merely void.” We 
therefore hold that no road was ever legally established 
by the county at the point in controversy. 

But this is not all. There is no evidence in the record 
to show that the county ever made any attempt to open 
the road which it had assumed to locate. It was left as 
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open prairie, the topography being so steep that loaded 
wagons could not be driven over it. It remained in that 
condition for about 18 years, and until after plaintiff pur- 
chased the land. No attempt was ever made by the com- 
missioners or road overseer to work any portion of the 
road over plaintiff’s land until after plaintiff had built 
his fences, leaving a roadway 30 feet in width, and had 
plowed and worked the same so that it could be traveled 
over. The road overseer then appeared upon the scene 
and ordered plaintiff to remove his fences so that the 
road could be worked the full width of 66 feet. Plaintiff 
refused to comply with the demand, intimating that if it 
was insisted upon he would fence up the 380-foot road, 
The road authorities accepted the ultimatum laid down 
by plaintiff, and thereafter worked to some extent the 30- 
foot road. Matters continued thus until the second de- 
mand made by the defendant in 1908, over 30 years after. 
the abortive attempt of the commissioners to locate a 
road, as above outlined. Defendant cites and places great 
reliance upon Williams v. Smith, 68 Neb. 329. Counsel 
say that “the question involved was identically the same 
as the one under consideration.” In this statement we 
are unable to concur. In that case the road was not only 
established, but opened in 1879 and traveled from that 
time until 1892. In the latter year a large bridge on the 
road was destroyed, whereby the public use of the road 
was interrupted. After the washing out of the bridge, and 
in the same year, the owner of the land fenced up the 
road. Seven years later the road overseer demanded the 
removal of the fence, whereupon the landowner applied 
for an injunction, which was denied. That case turned 
entirely upon the construction placed upon the proviso in 
section 3, ch. 78, Comp. St. 1899, “that all roads that 
have not been used within five years shall be deemed va- 
cated.” We held that this proviso was intended to apply 
exclusively to roads that had not been used within five 
years before the enactment of such section, and that the 
proviso did not apply to roads which might remain un- 
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used for any portion of time after the enactment of the 
section referred to. That case and the one at bar are not 


at all parallel. 
The judgment of the district court was clearly right, 


and it is 
AFFIRMED. 


Rosk, J., not sitting. 


SoREN C. PEDERSEN, APPELLER, V. ANNA M. PEDERSEN, 
APPELLANT. 


Frrep NoveMsBER 26,1910. No. 16,203. 


1. Divorce: ExtremME Crouenry. An accusation made by a wife against 
her husband in which she charges him with the crime of incest 
with his daughter may not in all cases constitute such extreme 
cruelty as will alone furnish him with ground for divorce, but 
when such accusation is made maliciously and often repeated, 
together with other conduct showing a fixed purpose on her pari 
to make it impossible for them to live together as husband and 
wife, it may amount to extreme cruelty. 


2. ALtimMony. When a divorce is granted to the husband on 
any ground except adultery committed by the wife, the court may 
allow permanent alimony to the wife out of the property of the 
husband, 

3. . For the reasons stated in the opinion, the decree is 


modified so as to allow the wife permanent alimony. 


APPEAL from the district court for Douglas county: 
Towarp KENNEDY, JUDGE. Affirmed in part and rerersed 
in part, with directions. , 


Byron G, Burbank, Nelson C. Pratt, McKenzie & Howell 
and Ldiard P, Holmes, for anpetlant, 


G. W. Shields and McUoy & Olmstead, contra, 
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SEDGWICK, J. 


A decree of divorce was rendered in the district court 
for Douglas county in favor of this plaintiff and against 
the defendant on the ground of extreme cruelty; and the 
court allowed no permanent alimony to the defendant. 
The defendant has appealed. 

She insists that the evidence is not sufficient to justify 
the decree of divorce entered against her, and that in any 
event she should have been allowed permanent alimony, 
and asks for a decree for separate maintenance. 

These parties were each between 50 and 60 vearg of 
age, and each had been married before. At the time of 
their marriage the plaintiff was living upon a farm a 
few miles from Omaha. He was the father of 10 children 
by a former marriage; three or four of them were under 
age, and some of them were living with him upon the 
farm. The defendant was supporting herself by dress- 
making in Florence, a suburb of Omaha. She had no 
children of her own, but had cared for the children of her 
former husband with whom she had lived for 25 to 30 
years. The petition alleges no act of personal violence on 
the part of the defendant against the plaintiff, but alleges 
many circumstances of more or less importance in which 
he says the defendant acted wilfully and maliciously with 
the purpose and intent of making his life miserable and 
with that result. He also alleges that the defendant, while 
they were living together, accused him of the crime of in- 
cest with his own daughter, and at about the time and 
after their separation repeated this accusation at various 
times and places and in the presence and hearing of many 
persons. The defendant admits that she made this accusa- 
tion against the plaintiff, and says that the circumstances 
were such that she was justified in believing, and did be- 
lieve, that the charge was true, and that so far as she pub- 
lished this charge she did so under advice of her counsel 
and friends and without any malicious motive. A large 
amount of evidence was taken, much of which seems to 
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have but little relevancy to the issue being tried. Most of 
this evidence is apparently ignored in the briefs, reference 
being made principally to the evidence of the parties 
themselves. 

The duty devolves upon us by the statute to determine 
these issues de novo from the evidence before us. Owing 
to the condition of this record and the manner in which it 
is presented, this is a difficult thing to do. At the time of 
the marriage, which was in July, 1907, there were living 
with the plaintiff on his farm his daughter, 18 or 20 years 
of age, and two or three sons who were younger. When 
the defendant entered this family she found that their 
habits and mode of living had been entirely different from 
her own, and, having a quick temper and strong will, she 
at once inaugurated radical changes which would in most 
families be thought to improve their condition, but which 
seem to have been very unacceptable to the plaintiff and 
his children. The plaintiff testifies that “everything went 
fine” for 10 or 12 days, and that then the defendant worked 
to much and was too particular about house cleaning and 
in arranging the furniture about the house. She put up 
unnecessary curtains to the windows and made other 
changes in the domestic affairs, some of them quite radical 
and unexpected. When the plaintiff objected to these and 
similar things the defendant was insolent and quarrel- 
some, and matters became rapidly worse until there was 
continual quarreling and mutual hatred and abuse. The 
crisis came in less than three months, when the parties 
were separated. Then the defendant appeared to be 
avaricious and demanded large sums of money. It was im- 
possible for these parties to live together, and marriage in 
this instance certainly was a failure. The characteristics 
and habits of both parties were such as to make the al- 
liance impossible, and they both contributed to the condi- 
tion that made the separation unavoidable. The plaintiff 
was not a man of bad disposition, and appears to have 
honestly striven to remedy the existing conditions. There 
is no evidence of viciousness on his part or that he ever at- 
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tempted to maliciously injure the defendant. The trial 
court appeers to have been satisfied from the evidence that 
this was not true of the defendant. We think that the 
evidence justifies the finding that at the time of their 
separation the defendant determined to extort from the 
plaintiff as much money as she could, and to drive him to 
make such a settlement as she desired, and that she was de- 
termined to injure him in every way possible. It was with 
this end in view that she »ublished the charge of incest 
against him. She insists that she believed that these 
charges were true, and she may have thought that the con- 
ditions were such as to make such a crime possible, but 
the circumstances show that she was certainly mistaken 
in her testimony that she upon one occasion witnessed the 
commission of the crime that she charged, and she does not 
testify to any facts or circumstances that would indicate 
that the plaintiff is of the disposition that could make it 
possible for him to commit such a crime. Her positive tes- 
timony that she witnessed the act tends to discredit her 
evidence, and there can be no doubt that she acted wilfully 
and maliciously in repeating this charge upon so many oc- 
casions and to so many different persons at about the time 
of their separation. She testifies that while they were liv- 
ing together she tried in every way she could to keep peace 
in the family and to do her whole duty, and it must be said 
in her justification that many of her actions that were com- 
plained of were to her credit rather than otherwise; but 
she never hesitated to use the most abusive language to 
the plaintiff and to his children, sometimes in anger and 
sometimes with the apparent purpose and intention of ac- 
complishing some desired result. Her counsel contend 
that the charge of such a crime by the wife against the 
husband is not of itself sufficient to constitute extreme 
cruelty; but, if it would not be sufficient in all cases, still, 
under the circumstances in this case, we think that the 
trial court did right in so regarding it. It is said in the 
defendant’s brief that, as adultery is a statutory ground 
for divorce, the accusation of adultery made by the wife 
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against the husband should never be considered as such 
extreme cruelty as would justify a divorce upon that 
ground; and that, as adultery is included in the crime of 
incest, it follows that an accusation of the latter should 
not be so regarded. We perhaps do not understand the 
reasoning of the brief upon this question. It may be that 
the charge of adulterv made by the wife against her hus- 
band, even though wilfully and maliciously made, would 
not. in all cases be sufficient of itself to constitute extreme 
cruelty within the meaning of the statute, but that such 
an accusation will be a species of cruelty cannot be 
doubted, and might under some circumstances and condi- 
tions be sufficient to constitute extreme cruelty. There 
can be no accusation that would tend more to bring a man 
into disgrace with his friends and neighbors than the 
charge that was made against this plaintiff. It is argued 
that no conduct will amount to extreme cruelty unless it 
is shown to affect the life or health of its victim. If physi- 
cal or bodily health alone is meant, we think that this 
proposition cannot be sustained. Our statute provides 
that extreme cruelty is a ground for divorce, whether prac- 
ticed by personal violence or other means. Cruelty, other 
than by personal violence, must operate upon the mind, 
and the legislature must have assumed that extreme 
cruelty might operate upon the mind and feelings alone. 
The finding that the defendant was not entitled to per- 
manent alimony we think is not supported by the evidence. 
The plaintiff has 228 acres of land near Omaha which is 
divided into two farms and fairly well improved, and 80 
acres of land near Anselino, this state. He also has some 
money loaned and in the banks and owns some corporate 
stock. The evidence is meager as to the value of the plain- 
tiff’s property. The defendant testified that at one time 
the plaintiff told her that his farm near Omaha was worth 
$50,000. This the plaintiff denies, but when upon the wit- 
ness stand he refused to testify as to the value of the farm, 
stating that he did not know how much it was worth. The 
evidence that he produced from other witnesses would 
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place the value of this farm at $95 to $100 an acre, while 
the evidence produced by the plaintiff would place its 
value at about $150 an acre. The value of the plaintiff's 
property is evidently somewhere from $30,000 to $40,000. 
At the time of the marriage the defendant had some prop- 
erty, consisting of three or four lots and a building which 
was incumbered, and the evidence in regard to her prop- 
erty is also unsatisfactory. Her real estate, if clear of in- 
cumbrances, would probably be valued at about $3,500. It 
appears that she is somewhat in debt and has a very small 
income, and the stated sums which she received from a part 
of this property which she has recently sold are applied 
upon an indebtedness. It also appears that at the time of 
the marriage she was engaged in the dressmaking business, 
which was fairly remunerative and furnished her a sub- 
stantial living, and that by this marriage her business was 
broken up, and that her income at the time of the trial 
was not sufficient for her support. The plaintiff has paid 
something toward her expenses in this litigation, probably 
somewhat less than $1,000 in all, and has incurred a con- 
siderable expense in his own behalf. The defendant has 
not benefited him in any way financially, and undoubtedly 
should not recover a large amount of alimony. The plain- 
tiff’s counsel insist that the defendant should not be al- 
lowed alimony when the divorce is granted on account of 
her misconduct, but this is not the rule. The statute ex- 
pressly allows alimony in favor of the wife in all cases 
except in case the divorce is granted on account of 
adultery committed by the wife, and this court has many 
times allowed such alimony. The defendant should not be 
placed in a worse condition financially than she was at 
the time of her marriage, and we think she ought to be 
allowed the further sum of $2,000 for her alimony and at- 
torney’s fees, payable: $500 upon the entering of this de- 
cree in the district court, $500 six months, and $1,000 
one year, thereafter, and that the plaintiff should pay all 
the costs in these proceedings. 

The judgment of the district court disallowing alimony 
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is reversed, and in all other things affirmed; and the 
cause is remanded, with directions to enter a decree for 
alimony in accordance with this opinion. 


JUDGMENT ACCORDINGLY, 


Fawosetr and Rosn, JJ., not sitting. 


Eva SELDERS, APPBLLEB, V. JOHN 8. BROTHERS ET AL., 
APPELLANTS. 


Firep Decemper 10,1910. No. 16,221. 


1. Intoxicating Liquors: AcTION For Loss of SupporT: PLEADING 
AND Proor: Variance. In an action by a married woman- 
against a licensed saloon-keeper for the loss of support for her- 
self and her minor children, to which the sales of intoxicating 
liquors made by him to her husband has contributed, proof 
that prior to such sales the husband had been addicted to the 
excessive use of intoxicating liquors, but had reformed, and 
that by reason of such sales he had resumed that habit and 
become an habitual drunkard is competent, and does not con- 
stitute such a variance as requires the reversal of the judgment, 
although that fact is not specifically set forth in her petition. 


Measure of DamMaces. If the means of support 
ig totally destroyed, the full value of such means is the meas- 
ure of damages; if only partially, then such damages should 
be allowed as would compensate for such partial destruction. 
The recovery in such an action is not limited to such damages 
as might compensate for loss of time while intoxication lasts, 
but the liability extends to such loss as is the direct result of 
such intoxication. 


2. 


Instructions. Instructions examined and found 
to have been properly given. 


4. $ : AmMounT of Damages. Where it is shown that the 
husband, prior to the sales of intoxicating liquor, was a man 45 
years of age, in good health, a skilled mechanic, earning from 
$4 to $5 a day, that by reason of such sales he became an 
habitual drunkard, was broken down in health and incapable 
of contributing to the support of his family, a verdict for $2,000 
cannot be said to be excessive. 


3. 
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APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


Greene & Greene, Strode & Strode, and Wilmer B. Com- 
stock, for appellants. 


George A. Adams and Morning & Ledwith, contra. 


BARNES, J. 


Action in the district court for Lancaster county 
brought by the plaintiff in behalf of herself and her six 
minor children against the principal defendants, who 
were licensed saloon-keepers in the village of Havelock, 
and the surety on their bonds, for the loss of ler means of 
support caused by the sales of intoxicating liquors to her 
husband. The plaintiff had the verdict and a judgment for 
$2,000, and defendants have appealed. 

Appellants contend that plaintiff’s petition does not 
state facts sufficient to constitute a cause of action, and 
discloses upon its face that she has sustained no damages 
by reason of the sales of intoxicating liquors complained 
of. The petition alleges, among other things, that the 
principal defendants obtained their licenses on or about 
the 21st of April, 1905; that they were engaged in the 
business of conducting licensed liquor saloons for the sale 
of intoxicating liquors in the village of Havelock from 
that time until about the 21st of April, 1906; that the 
sales of intoxicating liquors complained of occurred be- 
tween the 1st of January, 1906, and the 21st of April of 
that year; that for more than a year and a half prior to 
the commencement of the action plaintiff’s hushand had 
acquired the habit of intoxication; that the liquor fur- 
nished him by the principal defendants contributed to his 
intoxicated condition, and rendered him unfit and unable 
to work and earn support for plaintiff and her minor 
children ; that such sales contributed to the forming of her 
husband’s uncontrollable appetite for strong drink to such 
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an extent that he is unable to resist the same, and be- 
cause thereof is rendered utterly incompeteut to work or 
labor or follow any useful avocation in life. The petition 
also states, with reasonable certainty, that his dissipated 
condition began about the time the principal defendants 
procured their licenses and commenced to sell him intoxi- 
cating liquors. It is therefore fairly shown that the sales 
of liquor complained of contributed to the loss of her 
means of support. This was sufficient to entitle the plain- 
tiff to recover. 

In Acken v, Tinglehoff, 83 Neb. 296, it was said: “The 
mere fact that the plaintiff’s husband had used liquor ex- 
cessively prior to the time that defendants sold to him is 
not sufficient to defeat the plaintiff’s action. We are cited 
to Stahnke v. Kreitle, 66 Neb. 829, in support of defend- 
ants’ contention that they are not liable for damages re- 
sulting from a like traffic before they engaged in the busi- 
ness, This proposition is sound but it cannot control this 
case, because the plaintiff does not seek to recover for her 
nonsupport prior to the time the defendants engaged in 
business. By considering the evidence in the light most 
favorable to the defendants, the fact still remains and 
stands out boldly that the wrongful conduct of the defend- 
ants contributed to the condition of the plaintiff’s hus- 
band as alleged in the petition and proven at the trial. 
This being the situation, the defendants are liable.” 

It has also been held that the liquors furnished by a de- 
fendant need not be the sole cause of an alleged injury in 
order to permit an aggrieved party to recover. In the case 
at bar the record fairly discloses that the plaintiff’s hus- 
band was a man about 45 years of age; that he was a 
stone mason by trade; a man of excellent health, in- 
dustrious, and a competent workman, and earned, when 
employed, from $4.50 to $5 a day; that on and prior to the 
Ist of April, 1905, he had become somewhat addicted to 
the use of intoxicating liquors; that the plaintiff, in order 
to protect him and to work his reform, if possible, served 
notice upon the saloon-keepers of the city of Lincoln not 
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to furnish her husband with intoxicating liquors; that, 
after the service of such notice, Selders reformed to the 
extent that he followed his usual avocation, earned his 
usual amount of wages, and turned the same over to the 
plaintiff for the use and support of his family; that in the 
month of January, 1906, he went to work at his trade for 
a man of the name of Vanoy, who resided at or near Prairie 
Home; that, in going from his residence to the place of 
his employment, Selders passed through the village of 
Havelock; that he at once commenced to procure intoxica- 
ting liquor from the several principal defendants; that he 
not only drank in their saloons, but purchased intoxica- 
ting liquor by the bottle, which he carried with him to the 
place of his employment, and drank there during his 
working hours; that he immediately relapsed into a con- 
dition of habitual drunkenness, and since that time has 
furnished the plaintiff with little or no support whatever; 
that his drunkenness had continued until the trial of this 
cause in the district court, at which time he was in a 
state of ill health, was unable to work, and contributed 
nothing to the support of the plaintiff and their minor 
children; that his condition was such while working at 
Vanoy’s that plaintiff notificd the principal defendants 
not to furnish her husband with any more intoxicating 
liquors. These facts would seem to bring this case clearly 
within the rule of Acken v. Tinglehoff, supra, and therefore 
defendants’ contention is not well founded. The foregoing 
also disposes of the defendants’ second assignment of 
error. 

The defendants further contend that there is a fatal 
variance between the proof and the allegations of plain- 
tiff’s petition. The plaintiff was permitted to prove that 
in May, 1905, she had prohibited the saloon-keepers in Lin- 
coln from selling her husband intoxicating liquors, and for 
a time thereafter his habits with reference to drinking im- 
proved; that he had contributed to the support of his 
family, and, while he had been addicted to the use of in- 
toxicating liquors, yet at the time of the alleged sales he 
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‘had reformed and restored himself to a condition of use- 
fulness. The petition did not contain such an allegation, 
and it is claimed that this constituted such a variance as 
requires a reversal of the judgment. This precise question 
arose in Acken v. Tinglehoff, supra, and it was held that 
it was proper to show that the plaintiff’s husband had 
lived a sober life prior to the time that the defendants 
began to furnish him with intoxicating liquors, and al- 
though he may have been a drinking man in former years, 
and had wholly or partially reformed, that the liquors 
furnished him by the defendants had caused him to re- 
sume his former habit of drunkenness, and had thus con- 
tributed to the plaintiff’s injury by depriving her of her 
means of support; that such proof was admissible as 
bearing upon the question of her damages. 

Defendants also contend that the district court erred 
in instructing the jury as follows: “In a case like that at 
bar the defendant saloon-keepers and their bondsmen are 
liable, not only for damages resulting directly froin the 
acts of said saloon-keepers, but for all damages to which 
such acts contribute. So in this case if you find from the 
evidence that the saloon-keepers in question sold intoxi- 
cating liquors to plaintifi’s husband, and if you further 
find from the evidence that he was thereby wholly or par- 
tially disqualified to earn a support for his family, or 
that on account of drunken and dissolute habits acquired 
in whole or in part as a result of the intoxicating liquors 
so furnished to him he failed in whole or in part to support 
them, then such saloon-keepers, together with their sure- 
ties, are liable for such injury to plaintifi’s means of sup- 
port for herself and said six minor children ag shall re- 
sult therefrom, and such liability continues, not only dur- 
ing the period of time covered by the license, but during 
the period of time which you shall find from the evidence 
such disqualification will be permanent, even though it 
shall continue beyond the year or years covered by said 
bond.” 

In Wardell v. McConnell, 23 Neb. 152, where a like 
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question was hefore the court, it was said: “The sureties 
upon.the bond of a licensed vendor of intoxicating liquors 
are liable, not only for the damages resulting directly from 
the acts of their principals, but for all damages to which 
such acts contribute. And where, during the existence of 
a license based upon such bond, the principal sells intoxi- 
cating liquors to one who is disqualified to earn a support 
for his family, by reason of his intoxication, the liability 
of the surety attaches and continues throughout the 
period of such disqualification, whether the same termi- 
nates during the license year or continues for a longer 
time.” We find from an examination of the authorities 
that this instruction has been frequently approved by this 
court. Jessen v. Willhite, 74 Neb, 608; McClay v. Worrall, 
18 Neb. 44; Gorey v. Kelly, 64 Neb. 605; Uldrich v. Gil- 
more, 35 Neb. 288. It was said in the opinion in Warrick 
v. Rounds, 17 Neb. 411: “If the means of support is totally 
destroyed, the full value of such means is the measure of 
damages. If only partially, then such damages should be 
allowed as would compensate for such partial destruc- 
tion. This rule does not limit a plaintiff in an action to 
such damages as might compensate for loss of time while 
intoxication lasts, but extends to such loss as is the direct 
result of such intoxication.” It appears from the authori- 
ties that the instruction complained of is a proper one. 

Complaint is made of the sixth paragraph of the instruc- 
tions. This instruction is so long that for want of space 
we decline to quote it. It is sufficient to say that it has 
been approved in the numerous cases bearing upon the 
question involved in this controversy which we have here- 
tofore decided. 

Finally, it is contended that the judgment is excessive, 
and it is not supported by the evidence. We find that the 
record contains competent evidence which tends to show 
that the plaintiff’s husband, since the sales to him of in- 
toxicating liquors complained of, has become broken down 
in health and unable to perform hard labor; that prior to 
that time his health was good; that he had earned from 
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$4 to $5 a day, and had contributed to the support of his 
family; that since that time he has contributed practi- 
cally nothing for that purpose. It was further shown 
that it requires about $20 a week to support plaintiff and 
her minor children; that since. January, 1906, the plain- 
tiff has been compelled to work out at house cleaning, take 
in washing, and do other menial labor in order to support 
herself and family; that her elgest son, who at the time of 
the trial was about 19 years old, and two of her daughters 
were compelled to leave school, obtain employment, and 
contribute their wages to support the family, and the evi- 
dence seems conclusive that her husband’s debauched and 
practically helpless condition is, and will be, permanent. 
It also appears that Selders’ life expectancy at the time of 
the wrongs complained of was about 20 years, and it may 
be presumed that for a greater portion of that time he 
would, if sober and in good health, contribute his wages 
to the support and maintenance of his family. We are 
therefore unable to say that the judgment is excessive. 

A careful review of the record satisfies us that it con- 
tains no reversible error; that the defendants were ac- 
corded a fair trial, and the judgment o the district court 
is therefore 


AFFIRMED. 


L®ANDER CLARK, APPELLANT, V. CHARLES K. DAVIES, 
APPHLLER, 


Firep Decemser 10, 1910. No. 16,228. 


1. Brokers: PLEADING: VARIANCE. A real estate broker suing and 
solely relying on a special! contract for his commission cannot 
recover upon a quantum meruit. 


. An owner, by a written contract, agreed 
to pay a real estate broker a commission of $840 if he should sell 
his 840-acre tract of land for $15 an acre. ‘The broker failed to 
sell the land, but produced a customer to whom, after much ne- 
gotiation, the owner himself succeeded in making a sale for about 
$11.80 an acre. The broker sued upon the contract, and sought 


2. 
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to recover the amount of his commission named therein, strictly 
according to its terms. Held, upon the facts above stated, that 
he was not entitled to recover in that form of action. 


APpHAL from the district court for Buffalo county: 
BRUNO O. HOsTeTLeR, JUDGE. Affirmed. 


Frank EH, Beeman and John N. Dryden, for appellant. 
W. L. Hand, contra. 


BaRNES, J. 


Action by a real estate broker to recover his commission 
for services rendered his principal in the sale of real estate. 
At the close of the evidence the district court directed the 
jury to return a verdict for the defendant, which was 
done, and judgment rendered thereon, and the plaintiff 
has brought the case here by appeal. 

The contract or memorandum agreement between the 
parties reads as follows: “Platte Valley Land & Cattle. 
Company, Kearney, Neb., Jan. 24,1906. I hereby agree to 
pay a commission of $840 to above company if they sell ny 
840 acres in Custer Co., Neb.; price to be $15 per acre, 
this being the ranch purchased by me of L. Clark. C. K. 
Davies, L. A. Deneson, Platte Valley Land & Cattle Com- 
pany.” This memorandum was accompanied by a plat 
designating the land in question. It was alleged in the 
petition that the plaintiff, at the time the contract was 
made, and when the services were performed, was doing 
business in the name and style of the Platte Valley Land 
& Cattle Company ; that when the contract was signed one 
L. A. Deneson was part owner of the land described 
therein, but before it was sold he had transferred his in- 
terest to the defendant; that the plaintiff afterwards, and 
on or about the 5th day of September, 1906, in pursuance 
of the contract, procured a purchaser for the real estate 
described therein, to wit, one Fred Goodell; that Goodell, 
through his attorney in fact, one J. C. Goodell, purchased 
the real estate for the sum of $9,500, and that the defend- 
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ant, Charles K. Davies, conveyed said premises to said 
purchaser; that the defendant failed, neglected and re- 
fused to pay the amount due plaintiff for his services; that 
there was due on the contract the sum of $1,000, for which 
sum, with interest, the plaintiff prayed judgment. 

The defendant’s answer contained, first, an allegation of 
defect of parties; second, a statement that the petition did 
not state facts sufficient to constitute a cause of action; 
and, third, a general denial. 

The evidence introduced by the plaintif ‘tends to sus- 
tain the allegations of hig petition. It appears that both 
before and after the memorandum agreement was signed 
plaintiff advertised the Jand for sale in the Stockman’s 
Journal, published at South Omaha, Nebraska; that he 
took the agent of the purchaser to view the premises, which 
were situated some 60 miles from Kearney; that the agent 
was satisfied with the land and the improvements thereon, 
but was unwilling to pay the full price asked, to wit, $15 
an acre; that plaintiff kept in touch with the purchaser’s 
agent, and with the defendant, and brought them together ; 
that these efforts continued from a time preceding the date 
of the contract up to the date of purchase; that the defend- 
ant reduced the price in order to effect the sale, which was 
finally consummated for the sum of $9,500, or something 
over $11 an acre. The defendant testified in his own be- 
half, and admitted that he had made the written contract 
above quoted with the plaintiff for the sale of the land in 
question. He also testified that the plaintiff did not nego- 
tiate a sale of the premises for $15 an acre, but that he 
made the sale himself at the reduced price of $9,500. 

With the pleadings and the testimony in the condition 
above described, the trial court directed the jury to re- 
turn a verdict for the defendant, upon the theory that the 
plaintiff had agreed to sell the land in question at $15 an 
acre for a commission of $840, and, as no evidence was 
introduced to show that he had actually sold it, therefore 
he was not entitled to recover. It is contended by the 
plaintiff that, having found a purchaser, and by his efforts 
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in that behalf having brought the purchaser and the owner 
of the land together, the owner by reducing the price, and 
thereby effecting the sale, could not deprive him of his 
right to recover the compensation mentioned in the con- 
tract. On the other hand, the defendant contends that 
the memorandum agreement is not a sufficient contract in 
law to entitle the plaintiff to recover; that it was not 
properly signed, and in fact several technical objections 
are urged as to the sufficiency of the memorandum agree- 
ment. We think there is no merit in these contentions. 
The contract or memorandum agreement, both in form and 
substance, complies substantially with the provisions of 
section 74, ch. 73, Comp. St. 1909, and when coupled 
with the description and the averments of the petition, if 
its terms were complied with, would sustain a judgment 
for the plaintiff. 

It is further contended by the defendant that the con- 
tract in question is special; that by its terms the plaintiff 
was required, and agreed, to sell the defendant’s land for 
$15 an acre, and, in case the plaintiff made such sale, then 
he was to have a commission of $840, or $1 an acre for the 
entire tract of 840 acres; otherwise, he was to receive 
nothing whatever for his services; that the plaintiff having 
failed to make the sale himself for that price, and the de- 
fendant having consummated the sale at a less price, 
therefore the plaintiff can recover nothing for his services. 

Whenever a sale of real estate is effected through the 
efforts of the broker, or through information derived from 
him, so that he may be said to be the procuring cause of 
it, his services are regarded as highly meritorious and 
beneficial, and the law leans to that construction which 
will best secure the payment of his commission. It seems 
that we are committed to this rule, and if the plaintiff had 
brought this action to recover the value of his services, or 
upon a quantum meruit,.we think that he would have 
been entitled to substantial relief. But this ig an action 
on the contract in which he seeks to recover the amount of 
compensation provided thereby. There is nothing in the 
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pleadings or the proof which will authorize a recovery on 
any other theory. It is clearly shown that the plaintiff not 
only failed to sell the defendant’s land, but failed to pro- 
duce a purchaser who was ready and willing to purchase 
it and pay the price named in the contract; that after 
negotiations covering a period of more than eight months 
defendant, in order to make the sale, was compelled to re- 
duce his price to about $11.30 an acre. This was such 
a substantial reduction as to exclude any assumption that 
' the sale was made by the defendant at a less price in order 
to deprive the plaintiff of his commission. 

This is simply a case where the broker was unable to 
make the sale, and has failed to comply with the terms 
of his agreement. Therefore he is not entitled to recover 
the compensation named therein. Beatty v. Russell, 41 
Neb. 321; Stewart v. Smith, 50 Neb. 631; Barber v, Hilde- 
brand, 42 Neb. 400; Langhorst v. Coon, 53 Neb. 765. Tn 
Dorrington v. Powell, 52 Neb. 440, it was held that a real* 
estate broker suing and relying solely on a special contract 
cannot recover on a quantum meruit. That decision seems 
to require an affirmance of the judgment in the instant 
case. It is with reluctance we have reached this conclu- 
sion, for as a matter of equity plaintiff ought to be paid for 
the services which he rendered to the defendant, but to re- 
verse the judgment would require us to violate precedent 
and establish a rule unsupported by authority. 

The judgment of the district court is therefore 


AFFIRMED. 
Ross, J., not sitting. 
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IDA ICURPGEWEIT, APPELLEB, V. EDWARD KIRBY, APPELLANT, 


FILED DECEMBER 10, 1910. No. 16,136. 


1. Trespass to Person: ELEMENTS or DAMAGES. The facts set forth 
in the opinion held to show a wanton and wilful trespass upon 
the person of the plaintiff, accompanied by such circumstances 
of aggravation as justifies the inclusion of mental suffering, 
humiliation and disgrace as proper elements of compensatory 
damages. 


MATTER IN AGGRAVATION. Matter in aggravation is some- 
thing done by the defendant upon the occasion of the commis- 
sion of the principal trespass, which is of a different legal 
character from, but not inconsistent with, the trespass. 


MEASURE OF DAMAGES: QUESTION FoR Jury. ‘Where there 
is a direct invasion of personal rights under circumstances show- 
ing malice, or a wilful and wanton disregard of another’s right 
to personal security, the amount of compensatory damages is not 
susceptible of exact computation, and must usually be left to the 
sound discretion of the jury. 


4. Appeal: ExcessivE DaMaceEs. Where, in such a case, considering all 
the circumstances, the verdict is for such amount as clearly 
shows it is the result of passion or prejudice, it cannot be upheld, 
and a remittitur will be required, or the case reversed and re- 
manded for a new trial. 


APPEAL from the district court for Madison county: 
ANSON A. WELCH, JUDGE. Affirmed on condition. 


M. F. Harrington, E. D, Kilbourn and H. H. Wilburn, 
for appellant. 


W. H. Reed, contra. 


LErtTon, J. 


The plaintiff is a young married woman living upon a 
farm with her husband. The defendant is a widower, a 
farmer residing in the same neighborhood. On the night 
of August 9, 1906, somewhere between the hours of 9 and 
11 o’clock, and after the plaintiff’s family had retired, the 
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defendant came to her home and stated that Mrs. Stub- 
bert, a neighbor who lived with her husband ubout 24 miles 
away, was about to be confined and was very sick; that two 
other women of plaintiff’s acquaintance were at her home, 
and that they had requested that the plaintiff come over 
at once to assist. After some conversation the plaintiff 
took her three months’ old infant and started for Stub- 
bert’s with the defendant in his buggy. When they ar- 
rived close to the Stubbert home, which stood back from 
the road and was reached by a lane, the defendant drove 
beyond the lane in the direction of his own home, and, 
upon plaintiff stating that was the Stubbert place, he 
turned back and was about to drive beyond the lane again, 
when the plaintiff jumped from the buggy with her infant 
and went to the house. She knocked at the door, and when 
it was opened asked Mrs. Stubbert if the other wome1 
whom defendant represented had sent for her were there, 
and was told they were not. She then asked if Mrs. Stub- 
bert was sick, and was informed that there was nothing 
the matter with her. Upon thus finding out the deception 
which had been practiced upon her, she went into the 
house and became very much agitated and alarmed, crying 
and lamenting her condition, and foreseeing neighborhood 
gossip. The defendant in the meantime had stopped his 
team near the house, and after some conversation with 
Mr. Stubbert had come into the room. Some conversation 
then was had as to her going home. Mrs. Stubbert sug- 
gested that her son Frank, a young man, take her home, 
but plaintiff testifies she was afraid to go with him on 
account of the defendant saying he would meet them at 
the corner. Mrs. Stubbert then sent Frank for the plain- 
tiff’s husband, who came and took her home. It was proved 
that, in the conversation with Mr. Stubbert, defendant 
used language implying that plaintiff was a lewd and im- 
moral woman. It was also shown that, after this event, 
gossip was rife in the neighborhood with respect to the 
plaintiff’s character, and that some of these rumors and 
stories had been communicated to her, but the court in- 
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structed the jury to disregard all the evidence with regard 
_ to such matters, except as to what was said to plaintiff 
herself by others. These are, in substance, the facts testi- 
tied to by the plaintiff. 

The defendant admitted that the story by which he pro- 
“ured the plaintiff to leave home and ride with him that 
night was false, and the only explanation he offers for his 
despicable conduct is that he had been drinking that day, 
and that it was his intention in this way to play a joke 
on the Stubberts, who had been married late in life. He 
denies any improper advances or that he laid hands on 
the plaintiff, except that he put the corner of her apron 
over the baby’s face to protect it from the cold. 

The petition pleads the fraud and deception whereby 
plaintiff was decoyed from her home, an assault when she 
left the buggy, the derogatory statements as to her char- 
acter made by defendant to Stubbert, loss of reputation 
and mental anguish, humiliation, mortification and dis- 
erace by reason of the position she was placed in, and con- 
sequent gossip in the community. ‘Fhe answer is a gen- 
eral denial. 

The plaintiff apparently is not very ready in her use 
of English. Her testimony is meager and much of it was. 
drawn out by the use of leading questions. There is ab- 
solutely no evidence of any physical injury either direct 
or indirect to her person. The evidence clearly shows that 
she wept and was greatly agitated after she had been in- 
formed of the deception practiced upon her, and it is fur- 
ther shown that, in consequence of being told by neigh- 
bors that her reputation was suffering on account of the 
night ride with the defendant, she became somewhat 
nervous and suffered to some extent from sleeplessness. 

In this state of the evidence the court gave the following 
instructions among others: 

“No. 7. If you find for the plaintiff you will assess her 
damages at only such sum as you believe and find, from a 
full and fair consideration of all the facts and circum- 
stances in evidence before you, will compensate her for 
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the physical and nervous pain, mental distress and agony, 
if any you find, resulting from such deceit and unlawful 
acts of the defendant, which you find were committed by 
him, and, in determining the amount of such damages, 
you will also consider mental pain and suffering, result- 
ing from communications, which you find were made to 
her, that she was a subject of public notoriety and scandal 
in the community where she lived, naturally resulting 
from such wrongful act of defendant, such damages, how- 
ever, in no case to exceed the sum of $25,000. 

_ “No. 8 You are instructed that this is not an action 
for slander or libel, but an action for damages by reason 
of the alleged assault and assault and battery, and deceit 
practiced upon plaintiff by defendant to induce her to ac- 
company him from her home, and if you find for the plain- 
tiff, in determining the amount of her damages, you will 
in no manner consider or allow any sum as damages by 
reason of any alleged injury to her character and reputa- 
tion by any statements concerning the same made by de- 
fendant or other persons. 

“No. 2, tendered by plaintiff. Notwithstanding you 
may find from the evidence that the plaintiff bore no out- 
ward sign of physical suffering and pain, yet if you find 
from the evidence that plaintiff has by reason of defend- 
ant’s acts and conduct toward and concerning plaintiff 
upon the night of July 27, 1906, suffered mental pain and 
anguish, your verdict should be for the plaintiff, and you 
should assess full damages therefor, not exceeding the 
amount claimed in her petition.” 

Defendant’s counsel insist that there was error in the 
giving of these instructions; that where the evidence shows 
mental anguish unaccompanied by any physical injury, 
there can be no recovery; citing Atkins v. Gladiwish, 25 
Neb. 390, and a number of other cases mostly involving 
negligence or breach of contract. There is a decided con- 
flict in the authorities as to whether in such cases there 
can be a recovery for mental suffering if unaccompanied 
by physical injury. In states allowing punitive or ex- 
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emplary damages such suffering may usually be considered 
by the jury as an element of damages, but in states where 
only compensatory damages are allowed the prevailing 
rule, with some exceptions, seems to be that there must be 
some physical injury, either directly or proximately 
caused by the wrongful act or omission, before mental 
pain aud anguish may be taken into account, although in 
telegraph cases this distinction does not seem to exist. The 
reason given for the rule usually is that in the absence of 
any visible evidence of injury to the person the oppor. 
tunities for putting forth unfounded claims for damages 
would be so nunierous and the facilities afforded for de- 
priving persons of their property by false charges would be 
so great that the courts will not open the door to the train 
of evils that might in all probability be expected to enter if 
such a rule were adopted. We do not think it necessary to 
consider or distinguish the cases bearing upon this subject 
here. A number of them may be found collected and re- 
viewed in note to West rv. Western Union Telegraph Co., 7 
Am. St. Rep. 530 (39 Kan. 93), in note to Grecn v. West- 
ern Union Telegraph Co., 1 Am. & Eng. Ann. Cases, 349 
(186 N. Car. 489), and in note to Gulf, C. € 8. F. R. Co, v. 
Hayter, 77 Am. St. Rep. 856 (93 Tex. 239), which latter 
note, though dealing mainly with the subject of fright, 
includes many cases upon the general subject. 

We consider the peculiar circumstances of this case to 
place it within the reason of another class of cases, where 
by an active and wilful or wanton act one has been injured 
in his personal rights and privileges, has been deprived of 
his liberty, or damaged in reputation, or outraged and 
humiliated in his personal self-respect or in the finer 
sentiments of his nature. Recovery for mental anguish, 
humiliation, and loss of reputation may be compensated 
without proof of actual pecuniary loss in actions for libel 
and slander where the matter is libelous per se (Laing v. 
Nelson, 40 Neb. 252; Boldt v. Budirig, 19 Neb. 739; 
Brooks v. Dutcher, 24 Neb. 300; Williams v. Fuller, 68 
Neb. 354); in actions for malicious prosecution, which is 
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held to be an attack on one’s reputation (Miles v. Walker, 
66 Neb. 728; Minneapolis Threshing Machine Co. v. Regier, 
51 Neb. 402) ; in actions for criminal conversation (Smith 
v. Meyers, 52 Neb. 70) ; for breach of promise (J/usselman 
v. Barker, 26 Neb. 737); for digging up the dead body of 
plaintiff's son (Meagher v. Driscoll, 99 Mass. 281); for 
wrongful ejection from cars, and for a conductor kissing a 
female passenger against her will (Smith v. Pittsburg, Ft. 
W. & C. R. Co., 23 Ohio St. 10; Lake Erie d W. R. Co. v. 
Fig, 88 Ind. 381; Quigley v. Central P. R. Co., 11 Nev. 350; 
Chicago & A. R. Co. v. Flagg, 48 Ill. 365, 92 Am. Dec. 133; 
Craker v. Chicago &€ N. W. R. Co., 36 Wis. 657, 17 Am. 
Rep. 504); for being deprived of the remains by an under- 
taker to whose care the dead body of a daughter had been 
committed (Renihan v. Wright, 125 Ind. 536, 9 L. R. A. 
514); in an action for the abduction of a child (Magee v. 
Holland, 3 Dutch. (N. J.) 86, 72 Am. Dec. 341). 

The question whether such damages are of the nature of 
exemplary or compensatory is sometimes a very close one; 
but, even in states whicl. allow compensation only, dam- 
ages are allowed which are not susceptible of precise com- 
putation and the amount of which must be left largely to 
the discretion of the jury, as witness the Nebraska cases 
above referred to. Note to Spellman v. Richmond & D. R. 
Co., 28 Am. St. Rep. 858, 870 (35 S. Car. 475) ; 1 Suther- 
land, Damages (8d ed.) secs. 95, 96. The subject is dis- 
cussed at length in Smith v. Pittsburg, Ft. W. € C. R. Co., 
supra, and in Quigley v. Central P. Rk, Co., supra. The 
latter is a Nevada case, in which state it is held (Johnson 
v. Wells, Fargo & Co., 6 Nev. 224) that ordinarily mental 
anguish without physical injury is not a proper element of 
damages. If one is taken openly from his home by: arrest 
under color of process he may be permitted to recover dam- 
ages for loss of reputation and mental suffering. What 
reason can there be for refusing a like compensation to one 
who is decoyed from her home by fraud and deceit, under 
circumstances which cast a cloud upon her reputation and 
caused unfavorable comment upon her character? More- 
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over, the acts of the defendant resulted in damage of pre- 
cisely the same character as that which would have been 
caused by an oral or written attack on her reputation. Why 
should it not be compensated for in a like manner and to 
the same extent? 

Conceding, for the purpose of argument, the soundness 
of the contention by defendant’s counsel that mental 
anguish without physical injury is not a proper element of 
damages in an action purely for assault, in this case the 
wrong was caused, and recovery is sought, not by and for 
the assault alone, but by the conjoined acts of deceit by 
which the plaintiff was induced to leave her home, the 
trespass upon her person by taking hold of her arm before 
‘reaching the Stubbert’s home, the statements derogatory 

to her reputation made at the time by the defendant to 
Stubbert, and the mental suffering caused by the knowl- 
edge brought to the plaintiff as to the neighborhoud gossip. 
We are of opinion that the argument does not fit the cir- 
cumstances of this case; that Atkins v. Gladwish, supra, 
is distinguishable; and that the jury properly took into 
account all the circumstances accompanying the transac- 
tion. As the case was submitted to the jury it was really 
an action for a trespass upon the person of plaintiff, a di- 
rect invasion of her personal rights, and the accompanying 
circumstances of mental suffering, humiliation, and injury 
to her social standing and reputation in the neighborhood 
constituted matter in aggravation. Matter in aggravation 
is something done by the defendant upon the occasion of 
the commission of the principal trespass, which is of a 
different legal character from, but not inconsistent with, 
the trespass. Thus, upon a trespass for breaking and 
entering a house under a false charge that the plaintiff was 
concealing stolen property, whereby her quiet enjoyment 
_was interrupted and her character was injured, it was held 
that the trespass was the substantial allegation, and the 
rest matter of aggravation only. Bracegirdle v. Orford, 2 
M. & S. (Eng.) 77. In trespass quare clausum fregit the 
gist of the action was the unlawful entry, but it was alleged 
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in aggravation that the plaintiff’s daughter was assaulted 
and ravished by the defendant. The assault was held to be 
merely matter of aggravation, and it was unnecessary to - 
allege or prove a contract or loss of service. Bennett v. 
Alcott, 2 T. R. (Eng.) 166; Donohue v. Dyer, 23 Ind. 521. 
See, also, Fast v. Cain, 49 Mich. 473; Anonymous, Minor 
(Ala.) 52. 

The case is unusual in its facts, and we have devoted 
more time and labor to the investigation of the legal prin- 
ciples goveruing its disposition than perhaps was necessary 
or appears in this opinion. We are satisfied the jury were 
entitled to consider the elements of damage submitted to 
them. In all cases of this class the damages are difficult 
of ascertainment, and must be left to the sound discretion 
of the jury. It is impossible to ascertain with any degree 
of precision what amount will compensate the plaintiff for 
the wrong suffered. Of course, if the verdict is for such 
an amount as to shock the conscience, or if it appears to be 
so disproportionate to the injury suffered that it appears 
to be the result of passion or prejudice, it cannot be upheld. 

The verdict for $3,000, however, seems to be excessive. 
and, considering all the circumstances, we think it must 
have been the result of passion or prejudice on the part of 
the jury. The plaintiff, therefore, will be required to remit 
the sum of $1,500 as a condition of affirmance, otherwise 
the case will be reversed and remanded for a new trial. 


JUDGMENT ACCORDINGLY. 
Ross, J., dissenting. 
I dissent from the order requiring a remittitur as a con- 


‘dition of affirmance, for the reason that in my judgment 
the verdict is not excessive. 
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NELS SEOLD, ADMINISTRATOR, APPELLANT, V. PETER H. VAN 
TREECK ET AL, APPELLEES; STATE OF NEBRASICA, AP- 
PELLANT. 


FILED DECEMBER 10,1910. No. 16,166. 


1. Appeal. DismissaL. An ex parte motion to dismiss an appeal in 
this court, based upon papers not a part of the transcript, and 
which have been filed without leave, should not be entertained. 


ABATEMENT: Practice. When it is sought to show that 
an appeal has abated by reason of matters happening after the 
appeal has been perfected, the moving party should proceed by 
way of plea in abatement and service of notice on the adverse 
party. 


3. Hearsay testimony which is incompetent is not made admissible by 
reason of the death of the person who made the statement sought 
to be proved. 


4, Evidence examined, and held to warrant a decree in favor of the 
defendants. 


_ APPEAL from the district court for Dawes county: 
WILLIAM H, WEsrover, JUDGE. Affirmed. 


William T. Thompson, Attorney General, Grant G. Mar- 
tin and A. W. Crites, for appellants. 


A. M. Morrissey and Allen G. Fisher, contra, 


LErron, J. 


A statement of the facts in this case may be found in 
the former opinion in Shold v. Van Treeck, 82 Neb. 99. At 
the second trial the court found generally in favor of de- 
fendants as to the amount due in excess of $515.40, the 
amount of the funeral and other expenses, found, further, 
that the state of Nebraska had no right to appear and dis- 
missed the petition in intervention; it also found that the 
amount due had been paid into court, and decreed that the 
mortgages were satisfied. From this decree the adminis- 
trator and the intervener filed a joint appeal. The tran- 
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script and precipe were filed in this court upon April 23, 
1909, with a waiver by defendants of notice of appeal. On 
August 16, 1909, certificate of the clerk of the district 
court for Dawes county was filed without permission, set- 
ting forth what purported to be a list of papers filed in 
the case in the district court, and a copy of certain receipts 
upon the appearance docket. We are now asked to dis- 
miss the appeal upon the strength of this certificate, We 
cannot consider this showing. If it is contended that the 
court lost jurisdiction on account of the action abating by 
payment and satisfaction of the decree, the matter should 
have been presented by the filing of a plea in abatement, 
and notice of the filing of the same being given to the ad- 
verse parties. Apparently no opportunity has been given 
by notice for the appellants to investigate and challenge, if 
they so desire, the correctness of the facts stated. Having 
proceeded to the final submission of the case in this man- 
ner, we can only consider the matters shown by the original 
transcript and the bill of exceptions. 

In the view we take of the evidence, it is unnecessary to 
determine the right of intervention, or the law regarding 
the escheating of personal property. 

Plaintiff contends that the allegations of the answer do 
not constitute a defense to the action, and that even if the 
answer is sufficient the evidence does not warrant a decree 
in favor of defendants. No attack on the answer was made 
by demurrer before the trial. By a liberal construction its 
somewhat general allegations may be held to plead a suffi- 
cient defense. The answer, in substance, prays for the 
specific performance of an alleged oral contract or agree- 
ment to make a testamentary disposition of property. The 
rule in this state is that such an oral agreement must be 
clearly and satisfactorily proved before a court of equity 
will enforce it. Kofka v. Rosicky, 41 Neb. 328; Peterson 
v. Estate of Bauer, 76 Neb. 652; Harrison v, Harrison, 80 
Neb. 103. Is the evidence sufficient to warrant the court in 
finding that a valid and enforceable contract was made? 
A number of objections to the admission of evidence were 
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made and exceptions taken, but since the trial was to the 
court, and we must presume that only competent evidence 
was considered, these objections and the rulings thereon 
will not be reviewed. 

Judge Sayrs, the county judge of Dawes county, testi- 
fied to a conversation had with one Fanning, an attorney 
of Crawford, now deceased, and produced a paper in the 
form of an affidavit sworn to before him by Fanning, which 
was received in evidence over objection. The conversation 
and the written paper tended to corroborate the defend- 
ants’ witnesses as to the existence of the agreement made 
between Jansen and Van Treeck. We are of opinion, both 
as to the conversation and the written paper, that such 
evidence is incompetent. Both are hearsay, and under no 
rule of evidence of which we have any knowledge can they 
be considered. The fact that Fanning ‘as died since the 
statements were made by him does not operate to render 
then admissible, 1 Elliott, Evidence, sec. 815; 1 Greenleaf, 
Evidence (12th ed.), sec. 125; 2 Wigmore, Evidence, sec. 
1576; 16 Cye. 11956; Malrorsen v. Moon & Kerr Lumber 
Co., 87 Minn. 18. The result of this rule may be deplorable 
in some instances, and its abrogation by statute, as has 
been done in Massachusetts, may or may not be desirable, 
but it is an established rule of evidence, and we are not at 
liberty to change it. In deciding the case upon the facts, we 
must, therefore, as we presume the district court did, dis. 
regard the evidence of the county judge in respect to this 
matter. 

It is unnecessary to set forth all the testimony. It shows 
that Jansen sold his farm to Van Treeck, taking a note 
of $300, and one of $800, due respectively in two and five 
years, and secured by mortgage; that on the day the 
papers were executed they desired Mr. Fanning to draw 
a will to evidence the agreement they had made that Jan- 
sen should have his home with Van Treeck, and that when 
he died Van Treeck was to give him a decent burial, pay 
all expenses, and have the remaining property. The only 
property Jansen had was the notes and mortgages. He 
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had lived with the Van Treecks for years, had no relatives 
in this country, or apparently in any other country. The 
Van Treecks are apparently the only intimate friends he 
had on earth, and the circumstances seem to enhance the 
probability that the testimony is true. While we think the 
district court was wrong in holding that the state had no 
right to intervene, we are satisfied its finding as to the 
facts was correct. 
This being so, the judgment must be, and is, 


AFFIRMED, 
Fawcett and Ross, JJ., not sitting. 


MICHAEL GLEASON, APPELLEE, V. LOOSE-WILES CRACKER & 
CANDY COMPANY, APPELLANT, 


Firep DecemBER 10,1910. No. 16,223. 


1. Nuisance: InguNcTion. The process of injunction cannot be 
availed of by a private citizen to abate a public nuisance, unless 
he suffers special or peculiar injury therefrom, aside from that 
suffered by the general public. 


: Eviwence. Evidence examined, and held that it 
fails to show that any special injury or damage to the plaintiff's 
property will result if the proposed sidewalk is laid according to 
the plan now contemplated by the defendant. But, held further, 
that the restraining order and temporary injunction were prop- 
erly allowed, for the reason that if the first plan were followed 
special damage to plaintiff would occur. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JuvcE. Reversed and dismissed. 


McGilton, Gaines & Smith, for appellant. 


Mahoney & Kennedy, contra, 
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LETTON, J. 


This is an action to enjoin the construction of a side 
walk. The plaintiff is the owner of a lot facing north on 
Chicago street, in the city of Omaha, and abutting to the 
east on Twelfth street which runs north and south. 
Chicago street has been improved by permanent curbs, gut- 
ters, and sewers, and Twelfth street at this point has like 
improvements, and is also paved as far north as Chicago 
street. Twelfth street is 100 feet wide, and 20 feet on each 
side is reserved for sidewalk use. On the plaintiff’s lot 
there are three frame buildings opening on Twelfth street, 
one of which, a double house standing nearest the corner 
of Chicago street, is occupied by him as a dwelling, and 
the other two, which are one-story cottages, are rented. for 
residence purposes. The defendant is the owner of the lot 
immediately south of that belonging to plaintiff. The rear 
end of this lot is directly across the alley from plaintiff’s, 
and it faces on Davenport street, which is the first street 
south. The petition alleges that the defendant is construct- 
ing on this lot a building, the plan of which contemplates 
the erection of a raised sidewalk the full length of the lot 
and extending 20 feet into Twelfth street; that the pro- 
posed raised walk will be not less than seven feet above the 
sidewalk grade and will be covered with a gravel roof some 
ten feet high, which will specially damage plaintiff by 
cutting off the light, air, and view of plaintifi’s premises 
from the south, will cut off the sunlight from a portion of 
the premises, and will permit snow, ice and sleet to ac- 
cumulate thereon in the winter time, and thus make the 
premises less desirable and less comfortable for a home; 
that it will obstruct and cut off the direct and convenient 
thoroughfare to and from the principal business part of 
the city from the lot, will constitute a public nuisance, and 
be specially detrimental and damaging to plaintiff’s prop- 
erty. The prayer was for an injunction to restrain the 
construction of any sidewalk above the present sidewalk 
grade on Twelfth street. 
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The answer admits the facts pleaded as to the ownership 
and situation of the respective properties with respect to 
the streets, pleads that this portion of Twelfth street is 
only suitable for wholesale houses or manufacturing estab- 
lishments, and that there is a railroad track on the west 
side of the street within a few feet of the curb line run- 
ning along the property of both plaintiff and defendant. It 
further pleads that the plaintiff has ready and direct ac- 
cess to the principal business part of the city by way of 
Chicago street and Thirteenth street, and denies that the 
contemplated sidewalk will in any way damage his prop- 
erty. It affirmatively pleads that in its business it receives 
daily several carloads of material which must be taken 
from cars on the track in Twelfth street into the building, 
and it is necessary that the passageway between the cars 
and the building be level, as otherwise it would endanger 
the safety of people traveling along the sidewalk during 
the unloading of barrels and other heavy material; that it 
has received from the city council by ordinance permission 
to construct the sidewalk on the level of Davenport street; 
that there is now a temporary sidewalk in front of the lot 
on Twelfth street, and that a permanent and substantial 
sidewalk is necessary ; that the sidewalk thus authorized is 
in accordance with the practice of the mayor and council 
for many years throughout the wholesale part of the city, 
and that it will not inconvenience public travel along the 
street. It further alleges that the entrance to its building 
is about the middle of its frontage on Twelfth street; that 
the present plan is to construct the sidewalk upon a level 
from the southwest corner of its building on Davenport 
street along Davenport and Twelfth streets to the entrance 
where it will be about four feet above the street surface, 
and from there to slope it down at a grade of one foot in 
ten to a level with the curb at the alley, so that there will 
be an easy ascent from the alley to the point opposite the 
entrance to the building. In its reply the plaintiff pleads 
that it has had no notice of any intention to change the 
grade of Twelfth street or the sidewalk thereon, that no 
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change of grade has been made, and that no damages have 
been paid to him for any such change. A number of other 
denials are made, but the reply is in effect a general denial 
of the affirmative pleas in the answer. 

The evidence shows that all of plaintiff’s buildings arc 
built close to the lot line facing east upon Twelfth street, 
that there is a space of five or six feet between the front of 
his houses and the present sidewalk, which has been fenced 
in by him, that the sidewalk is an old one made of boards, 
and that a large cottonwood tree stands in the sidewalk 
space. North of Chicago street Twelfth street is unpaved, 
and at the distance of about a block north is blocked by 
railroad tracks intersecting it. A large part of the travel 
of the workmen to and from the Union Pacific shops is 
over the sidewalk in question, and the street is also used 
by traffic to and from the Illinois Central freight station, 
which lies to the eastward on Chicago street. While the 
plaintiff and his tenants could reach the main business 
portion of the city by going one block west on Chicago 
street, thence south on Thirteenth street, it has been their 
custom for years to use Twelfth street in front of defend- 
ant’s lot, which is, in fact, their most direct route to the 
business center. 

After the defendant purchased the lot, and before com- 
mencing the work of building, an ordinance was passed by 
the city authorities granting defendant permission to main- 
tain platforms or shipping docks on the west side of 
Twelfth street, 20 feet in width, to be constructed of con- 
crete and cement, to be not more than seven feet high, and 
to be provided with steps at the ends and corners, the plat- 
form to be covered with a gravel roof with iron supports. 
After this ordinance was passed and approved, the plain- 
tiff, learning of the purpose of defendant to erect this dock, 
procured a temporary injunction restraining the defendant 
from obstructing the sidewalk space, which was afterwards 
thade perpetual. Defendant appeals. 

The evidence for the defendant is that it is not its in- 
tention to erect a shipping dock such as is described in the 
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ordinance, but that it proposes to construct a level cement 
sidewalk from the southwest corner of its building at 
Twelfth and Davenport streets, along Davenport to the 
corner where it would be about two feet above the street, 
and from thence to the entrance to the building, and from 
that point the walk would slope to the north at a fall of one 
foot in ten until it reached the alley between its and plain- 
tiff’s lot; that in its business it uses heavy barrels and 
boxes of flour, lard and molasses, and that it is necessary 
for the safety of the public and of its employees that these 
articles, when unloaded from the cars, be dropped on a 
level surface, and not upon a sloping one such as would be 
the case if the walk was laid at the present grade of the 
street. It is also shown that the cost of handling the ma- 
terial would be increased. 

The conclusion we draw from the evidence on this point 
is that defendant’s anxiety for the level walk is not so 
much on account of concern for public safety as for con- 
venience and economy in the cost of operation of its plant. 
There was much evidence adduced before the trial court 
which bears little relation to the real issue before the 
court. There is some testimony to the effect that the pres- 
ent grade of Twelfth street at this point is 34 of an inch to 
the foot, and that to the southward toward Douglas street 
the grade is much steeper, but this is indefinite, not based, 
so far as shown, upon any plat, profile, or survey, and not 
given by an engineer or proved by an ordinance. There is 
no evidence whatever to show that if the sidewalk is built 
on a level to the entrance, and then sloped to the alley, it 
would in any way interfere with public travel along the 
street. In fact, the conclusion we draw from the evidence 
is that a substantial cement sidewalk, 20 feet in width, 
would afford much better facilities for the public than the 
old brick sidewalk which occupied the ground previous to 
defendant’s purchase of the property. The only witness 
produced to testify as to the effect of the proposed con- 
struction upon the view, and upon the passage of air along 
the sidewalk space if the contemplated improvement is 
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constructed, was Mrs. Miller, the plaintiff’s daughter, but 
upon objection the court excluded most of her testimony on 
these points. She was, however, per :itted to testify that 
Twelfth street to the south would not reach the level of a 
four-foot obstruction placed on the sidewalk space im- 
mediately east of defendant’s lot. This, however, is at vari- 
ance with her father’s evidence, who testified that Twelfth 
street slopes upward to the south until it reaches Capitol 
avenue, and that from there to the south it is steeper. 
There is no evidence to show that the grade or height of 
the sidewalk on Twelfth street has ever been fixed by or- 
dinance, or that it is required to be the same as the street 
or the curb line, or that there is a general ordinance in 
force governing these points. If no ordinance controls and 
the proposed walk permits convenient public travel, it is 
not even a public nuisance, 

The plaintiff argues that the sidewalk is a part of the 
street; that the title to the streets is held by municipalities 
in trust for the use and benefit of the public; that the ease- 
ments of view and of light and air belong to every one own- 
ing property abutting on the street, and will be protected 
by the courts against illegal encroachments—citing Davis 
v. City of Omaha, 47 Neb. 836; Jaynes v. Omaha Street 
R. Co., 538 Neb. 631; Bischof v. Merchants Nat. Bank, 75 
Neb. 838, and Chapman v. City of Lincoln, 84 Neb. 534. 

We are satisfied with the law as laid down in the cases 
cited, but we do not see that it aids the plaintiff. Elimi- 
nating from our consideration the ordinance passed by the 
city council, for the reason that the defendant is not now 
seeking to proceed under the terms of the same and in con- 
formity therewith, the question that first presents itself is 
whether the plaintiff has shown such a special damage to 
himself as warrants him to maintain an action to abate a 
public nuisance. The real inquiry is not whether the coun- 
cil had power by ordinance to authorize the defendant to 
erect such an obstruction as is described in the ordinance, 
but whether the proposed construction of the sidewalk ata 
level instead of on a slope shall be restrained at the suit of 
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a private individual. We are all of opinion that the évi- 
dence fails to show any special damage to the plaintiff 
which will be sustained if the sidewalk is constructed as 
the defendant now proposes. As we read the answer and 
the evidence, it is not proposed to cover the walk, but only 
to vary its surface slope. There is nothing in the record to 
warrant a finding that the slight change proposed will in- 
terfere with plaintiff’s light, or air, or view, or in any way 
damage his property, and so far as we can judge it will 
provide better access to the business portion of the city for 
him and his tenants. We have said repeatedly that the 
process of injunction cannot be availed of by a private citi- 
zen to abate a public nuisance, unless he suffers special or 
peculiar injury therefrom, aside from that suffered by the 
general public. Kittle v. Fremont, 1 Neb. 329; Shed v. 
Hawthorne, 3 Neb. 179; Barton v. Union Cattle Co., 28 
Neb. 350; Hill v. Pierson, 45 Neb. 503; Letherman v. Hau- 
ser, 77 Neb. 731; Bischof v. Merchants Nat. Bank,‘supra. 
No such special injury is established by the evidence, and, 
hence, the plaintiff is not entitled to maintain this action. 
If, at any future time, he suffer any special damages by 
reason of any interference with the public highway, this 
action will be no bar. While coming to the conclusion an- 
nounced, we are of opinion that at the time this action was 
begun, and the restraining order issued, the defendant in- 
tended to follow the plan of construction set forth in the 
ordinance, and that the restraining order and temporary 
injunction were properly granted upon the showing 
made. The plan being changed, the injunction as finally 
granted was unnecessary. 

The plaintiff was justified in beginning the action and 
should recover his costs in the district court, but the 
judgment of the district court is reversed and the cause 
dismissed. , 

REVERSED AND DISMISSED. 
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Ropert M. SWINDELL, APPELLANT, V. CHARLES MALONE, 
APPELLEB. 


FiLep DecEMBER 10,1910. No. 16,234, 


Appeal: Review. Where the evidence discloses no right of action in 
the plaintiff, errors at the trial will not be considered in this 
court. 


APPEAL from the district court for Harlan county: 
Harry 8. DuNGAN, JupGE. Affirmed. 


R. L. Keester, for appellant. 
John Everson and J. G. Fhompson, contra. 


LETTON, J. . 


This action was brought to recover for expenses in- 
curred in threshing two-thirds of a crop of wheat. Liabilty 
was denied, and a counterclaim was presented for wheat 
sold to plaintiff. 

The plaintiff, Robert M. Swindell, who is the owner of a 
section of land in Harlan county, and L. L. Swindell are 
father and son. The father testifies that in October, 1906, 
he leased this land to his son for one-third of the crops 
raised thereon; that in 1906 and 1907 the defendant 
Malone farmed the land; that early in the threshing season 
of 1907 Malone and his son threshed out a portion of the 
crop and Malone took all that was threshed; that he re- 
fused to thresh the remainder of it; that the plaintiff, then 
using his son’s machinery, threshed the remainder of the 
wheat, paying $76 for board and wages of the men that he 
euployed for this purpose. On cross-examination he testi- 
fies that he had no authority or permission from his son to 
thresh the wheat, and that he threshed out and hauled to 
the elevator 2,130 bushels and 20 pounds. 

L. L. Swindell testifies that he leased the land from his 
father and that he rented it to Malone; that “he was to 
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have one-third and I was to have one-third, and we were to 
give father one-third. I was to furnish the machinery and 
the horses and feed, and he was to do all the work and 
board himself.” He further says that later he made an 
agreement with Malone whereby he was permitted to re- 
move his stock and Malone was to finish the threshing, he 
agreeing to furnish an engineer and to pay Malone for 
tending the separator. The testimony of Malone is practi- 
cally the same, except that he says that L. L. Swindell did 
not furnish the teams as agreed, and that when he left he 
wanted the defendant to thresh the remaining wheat, and 
said he would pay him for it, but Malone says he refused to 
do so because he was afraid he would not get his pay. 

The jury found against the plaintiff and for the defend- 
ant for the amount of his counterclaim. The plaintiff con- 
tends that Malone was a subtenant of his son and was 
bound by the terms of the lease, that the agreement 
between Malone and L. L. Swindell was an assignment of 
the lease to Malone, and that the contract was made for 
the benefit of plaintiff, who had the right to bring action 
upon the promise made for his benefit in his own name. 
He also assigns error in giving a number of instructions. 

We find it unnecessary to consider the assignments of 
error made by the plaintiff. The undisputed evidence 
shows that the plaintiff received not only his entire one- 
third of the crop, but that he also appropriated and hayled 
to an elevator the one-third of the wheat crop which be- 
longed to his son, the whole amount being over 2,130 
‘ bushels. So far as shown, he has received the proceeds of 
- all this, and has never accounted for any of it. If he has 
been put to extra expense in the collection of the rent 
from his son by way of payment for the board and wages 
of the men employed in threshing, he has the remedy in his 
own hands. No privity has been shown between Robert M. 
Swindell and Malone, and Malone positively denies any 
agreement to carry out young Swindell’s contract with his 
father. The testimony of both the Swindells, taken to- 
gether and uncontradicted, fails to disclose any cause of 
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action against Malone, while the liability for wheat pur- 
chased from him is admitted. 

The district court would have been justified in refusing 
to submit the plaintiff’s case and in directing a verdict for 
defendant for the amount of his counterclaim. No other 
judgment than that rendered could be upheld, and it is 
therefore 

AFFIRMED. 


IN RE PETITION oF E. A. ROSE ET AL, 


ScHoou Districr No, 11 ET AL., APPELLEES, v. J. O. Cop- 
PLE, APPELLANT. 


Firep DEecEMBER 10,1910. No. 16,561. 


School Districts: Consotmation: RieHt To Contest. A person who 
owns taxable property within the territorial limits of a school 
district, but who is not a legal voter therein, has no such in- 
terest in the matter of the consolidation of that district with an 
adjoining one as authorizes him to contest the annexation pro- 
ceedings either at the original hearing before the county super- 
intendent or upon a review of the same by the district court. 


APPEAL from the district court for Thurston county: 
Guy T. GRAVES, JupGH. Affirmed. 


Moodie & Burke, Thomas L, Sloan and Herman Freese, 
for appellant. 


H. L. Keefe and H. D. Wigton, contra, 


LETTON, J. 


On June 27, 1908, the petitions of J. J. Elkins and others 
and E. A. Rose and others, legal voters of school districts 
Nos. 11 and 12 of Thurston county, were filed with the 
county superintendent, praying that the territory belong- 
to school district No. 12 be added to school district No. 11, 
and school district No. 12 discontinued. Accompanying 
the petitions were affidavits that on the 16th day of June, 
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1908, notices were posted in three of the most public places 
in each of the school districts that the petitions would on 
the 27th day of June, 1908, be presented to the county 
superintendent at his office in Pender. At the time speci- 
fied in the notices a hearing was had before the county 
superintendent. Objections were filed by J. O. Copple to 
the consolidation. His objections recited that he was “a 
resident taxpayer of school district No. 12,” and in sub- 
stance were that the district would be too large to allow 
the children school privileges, that the petitions are not 
signed by one-half the legal voters; that a number were 
induced to sign the petition by fraud and misrepresenta- 
tion; that no notice was given as required by law, and no 
proof of notice is on file before the county superintendent. 
There was also filed an affidavit by Mr. Copple to the effect 
that “he is a landowner and a taxpayer of district No. 12;” 
that he did not learn of the hearing in time to prepare his 
showing, and asking that he be given a reasonable time to 
prepare his evidence. 

After a hearing the county superintendent found that 
the legal requirements had been met, and “that no suffi- 
cient objections and protest had been filed against said 
petition.” He consolidated the districts as prnyed. A 
transcript of the proceedings and a petition in error were 
filed in the district court for Thurston county. The con- 
solidated district appeared and filed a motion to dismiss 
the petition in error. This motion was sustained, for the 
reason, as the record recites, “that petitioner J. O. Copple 
is, and at all times since the filing of the proceeding herein 
has been, a resident of Bancroft, Nebraska, and not a resi- 
dent or elector of any of the school districts involved in 
this action, and has no interest in this action.” The peti- 
tion in error was dismissed. ; 

Both the county superintendent and the district court 
apparently found from the evidence that Copple was not a 
resident or elector of either school district, and that he had 
no interest in the matter. The evidence is not before us, 
but it is not contended in this court that Copple is a resi- 
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dent or voter in the districts. It is conceded that he is a 
taxpayer in school district No. 12. The question that is 
presented is whether a person who is not a legal voter in 
the district hay any standing or any right to appear either 
before the county superintendent or the district court to 
make objections to a proposed consolidation. I+ is con- 
tended that a taxpayer has such an interest, and therefore 
has a right to appear. 

The statute governing the matter (Comp. St. 1909, ch. 
79, subd. I, sec. 4; Ann. St. 1909, sec. 11503) reads: 
“Fourth. * * * One district may be discontinued and 
its territory attached to other adjoining districts, upon 
petition signed by one-half of the legal voters in each dis- 
trict affected. Fifth. A list or lists of all the legal voters 
in each district * * * affected, made under the oath 
of a resident of each district * * * affected, together 
with an oath of a resident of each district, * * * 
that the legal notice provided for in the third clause of this 
section has been properly posted, shall be given the county 
superintendent when the petition is presented. By legal 
voters herein is meant all who are legal voters at an elec- 
tion for school district officers.” 

In Dooley v. Meese, 31 Neb. 424, which was a direct at- 
tack upon the authority of the county superintendent, it 
was held that, before the county superintendent proceeds 
to act upon such petitions, evidence should be before him 
showing at what places the notices were posted and the 
time of posting the same, and it was held that the county 
superintendent should not have acted in the absence of 
more definite proof of the time and place of the posting 
of the notices. The only proof before the county superin- 
tendent in that case at the time he acted was an affidavit 
to the effect “that proper legal notice’ had been given, 
which stated no facts and was clearly a conclusion. 
Judge MAXWELL said in the opinion: “This is a direct 
attack upon the authority of the county superintendent 
to make the change in the boundaries of the district upon 
the notices heretofore set out. The court below held that 
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such notices were insufficient, and in this we think there 
is no error.” 

The proceedings were clearly irregular and subject to 
review by direct attack. But proceedings may be vulner- 
able to a direct attack by persons who are qualified and 
competent parties, and yet not absolutely void. The mat- 
ter of the annexation and discontinnance of districts is 
wisely committed by the statute to the discretion of the 
legal voters and the county superintendent. They are 
presumably much better fitted to determine the proper ad- 
justment of school facilities to local conditions than any 
nonresident, however much property he may own in the 
district. It is the children of residents whose welfare is 
affected. In Coirles ¢. School District, 23 Neb. 655, which 
was an action brought by a school district to restrain the 
county superintendent from changing its boundaries, it was 
held that the school district as a corporation could not 
maintain such an action, and in the opinion it is said: 
“The laws of this state, as well by policy as by letter, have 
left the control of the boundaries of school distvicts, pri- 
marily, with the legal voters of each district respectively.” 
We find no statute authorizing a nonresident taxpayer to 
appear in these proceedings. 

The district court committed no error in sustaining the 
motion to dismiss on the ground that the plaintiff in 
error had no litigable interest in the matter, and its judg- 
ment is therefore 

AFFIRMED. 


HerMAN J. KAUP ET AL, APPELLEES, V. HENRY SCHIN- 
STOCK ET AL., APPELLANTS, 


Ficep DecemMBer 10,1910. No, 16,162. 


1. Vendor and Purchaser: Fratbd: REMEDIES. Persons induced by 
fraud to purchase and agree to pay for real estate may, if they 
act promptly after discovering the facts, rescind the contract or 
may retain the land and, within the time limited by statute, 
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maintain an aclion against the vendors for damages, or, whenever 
sued by their vendors to recover the price for which the land was 
sold, may plead such damages by way of recoupment. 


2. Limitation of Actions: Fraup. An action to recover damages for 
the defendants’ alleged fraud is barred by the statute of limita- 
tions, if not commenced within four years of the date the plaintiff 
first discovered the fraud. 

ACTION BY PurcHasEeR. An action prosecuted by 
the ventiass for the cancelation of their overdue notes and a 
mortgage executed as part consideration for land they were in- 
duced to purchase from the defendants by reason of the latter’s 
fraud, for the alleged reason that the amount of the plaintiffs’ 
‘damages added to the money paid upon the mortgage equals or 
exceeds that debt, is in effect an action to recover damages for 
fraud, and cannot be maintained if commenced more than four 
years after the discovery of that fraud, and the defendants do 
not ask affirmative relief, but plead the statute of limitations as 
a defense. ; 

4. $ : . In such an action, so much of the relief 
as relates to quieting the plaintiffs’ title as against the mortgage 
is incidental to the main object of the suit, and does not bring 
the case within the rule announced in Dringman v. Keith, 86 Neb. 
476. ‘ 

5. : RecoupMENT. While the action, supra, cannot be main- 
tained, the vendees may set up, by way of recoupment, their 
damages in any action prosecuted by the payees of said note, or 
any person claiming title to those instruments, to recover thereon 
or to forcclose said mortgage. 


APPEAL from the district court for Holt county: 
WILLIAM H, Westover, JUDGE, Léeverscd with dircctions. 


F. D. Hunker, A, R. Oleson and R. R. Dickson, for ap- 
pellants. 


R. M. Johnson and M. F. Harrington, contra, 


Root, J. 

This is an action to cancel two notes and a mortgage. - 
The plaintiffs prevailed, and the defendants appeal. 

In 1902 the parties to this action resided in Cuming 
county, and had been intimately acquainted for years. In 
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Necember of that year the defendants, for the considera- 
tion of $23,040, sold to the plaintiffs a ranch containing 
about 2,000 acres of land situated in Holt county. In 
March, 1903, the plaintiffs paid the defendants $9,940 in 
cash, and in May gave them three promissory notes, two 
for $5,000 each and one for $3,100. The notes were secured 
by a mortgage on the land conveyed. Subsequently the 
plaintiffs paid the $3,100 note and two years interest upon 
the $10,000. This action was commenced in April, 1908. 
The substance of the plaintiffs’ complaint is that they 
were unacquainted with the ranch and it was covered 
with snow when they inspected it; that the defendants 
falsely and fraudulently misrepresented the quality of the 
soil and the amount of hay previously cut from the 
meadows upon the ranch, the number of cattle sustained 
thereon in preceding years, the boundaries of the ranch, 
and further falsely stated that tracts of land, to which 
they had no title, were included in the descriptions set 
forth in the deed, and misrepresented the value of the 
land. The defendants answered, denying all charges of 
fraud, and pleaded the four-years statute of limitations. 
Giving the plaintiffs the benefit of every doubt, they 
must have discovered the defendants’ fraud in the fal] of 
1908, certainly before March in 1904. Notwithstanding 
this fact they made no complaint concerning their plight, 
but in September, 1907, wrote the defendants promising 
to pay the $10,000 then unpaid upon the mortgage debt. 
The plaintiffs in explanation of their conduct testify they 
did not know until shortly before this action was com- 
menced that they had. any remedy, but having signed the 
notes thought they were compelled to pay them. We are 
not inclined to challenge the good faith of this testimony, 
but do not think it will relieve the plaintiffs from the legal 
consequences flowing from their long acquiescence in the 
transaction referred to in their petition. Assuming for 
the sake of argument that the plaintiffs were defrauded, 
they had an option, upon discovering the facts, to rescind 
the transaction or maintain an action for damages. By 
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selling and conveying a part of the property and in other 
ways treating it as their own for many years, the plain- 
tiffs waived the right to rescind, but they still had a right, 
within the period fixed by the statute of limitations, to 
prosecute an action at law to recover their damages. 
Hammond v. Patterson, 85 Neb. 362. Section 12 of the 
code provides that an action for relief for fraud must be 
commenced within four years of the discovery by the 
plaintiff of that fraud. Bank of Miller v. Moore, 81 Neb. 
566. The plaintiffs have a further right to recoup their 
damages should an action be commenced upon the notes or 
to foreclose the mortgage. Dwinell v. Watkins, 86 Neb. 
740; Avery v. Brown, 31 Conn. 398; Burroughs v. Clancey, 
53 Ill. 30; Moberly v. Alevander, 19 Ia. 162; Allen v. 
Shackelton, 15 Ohio St, 145; Pierce v. Tiersch, 40 Ohio 
St. 168. And the statute of limitations will not bar the 
defense of recoupment. dforrow v. Hanson, 9 Ga. 398: 
Wood, Limitations (3d ed.) sec. 282. At the time this 
section was commenced the notes were long past due, held 
by the payees, and cannot now be transferred free from 
any equities existing between the original parties. Davis 
v. Neligh, 7 Neb. 78; First Nat. Bank v. Security Nat. 
Bank, 34 Neb. 71; Wilbur v. Jeep, 37 Neb. 604; May v. 
First Nat. Bank, 74 Neb. 251. 

In Frickson v. First Nat. Bank, 44 Neb. 622, we held 
that, if a maker or purported maker of a note has an abso- 
lute defense thereto in whosoever’s hands it might appear, 
a court of equity should not enjoin the collection or trans- 
fer of the bill. The plaintiffs’ counsel, however, argue 
that in the instant case the mortgage creates a cloud upon 
their clients’ title to the ranch, and therefore equity 
should take jurisdiction of their complaint and cancel the 
notes and mortgage. The plaintiffs, however, do not ask 
the court to place all parties in statu quo; they do not con- 
tend the mortgage was void in its inception, but admit it 
was a valid lien to secure the payment of the $3,100 note; 
they do not say they have paid the $5,000 notes accord- 
ing to their tenor, but ask us to find and say, from a con- 
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sideration of the conflicting testimony of 45 witnesses, 
that the defendants should be mulcted in the sum of $10,- 
000 damages by the cancelation of these instruments. We 
do not say that a jury’s finding of so much damage upon 
the evidence before us should not be sustained, nor do we 
say a verdict for a smaller sum would be ag: st the 
weight of that evidence. It is true that the court would 
be compelled to weigh the evidence, if offered in support 
of a plea of recoupment in an action to foreclose the mort- 
gage, but in that event the court would acquire jurisdic- 
tion by the commencement of an action that could only 
be maintained in equity, and a court of equity having once 
rightfully obtained jurisdiction of the case would settle 
all controversies between the parties with respect to the 
subject matter of the litigation. We have been cited no 
authorities to sustain the right of the plaintiffs, at a time 
when their action to recover damages is barred by the 
* statute of limitations, to equitable relief in an action 
which contemplates they should hold the property and 
pay about four-twelfths of the purchase price by the ap- 
plication of their damages thereto. In Burckhardt v. 
Burckhardt, 36 Ohio St. 261, 280, Judge White in dis- 
cussing the proposition says no such right exists. The 
proposition was not necessarily involved in the case, but 
the statement is entitled to some consideration. 

This action is primarily one to recover damages, and 
should have been commenced within four years of the 
time the plaintiffs discovered the facts. Having failed to 
act within the time limited by law, the plaintiffs must 
wait until an attempt is made to foreclose the mortgage or 
to recover upon the notes. 

The judgment of the district court, therefore, is re- 
versed and the cause remanded, with directions to dis- 
miss the action without prejudice to the plaintiffs’ de- 
fense of recoupment in any action prosecuted. upon the 
notes or the mortgage described in this action. 


JUDGMENT ACCORDINGLY. 
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Pour ZAWIEBEL ET AL., APPELLEES, V. WILLIAM 
SEHESTEDT ET AL,, APPELLANTS. 


Freep DEcEmMBER 10,1910. ° >. 16,225. 


1. Mortgages: ForecLosuRE: APPRAISAL: PRESUMPTIONS. “An order 
denying a motion to vacate an appraisement of property for 
judicial sale on the ground that the appraisers’ valuation was too 
low will, in the absence of a bill of exceptions embodying the 
evidence given at the hearing, be presumed to be correct.” 
Johnston v. Craig, 61 Neb. 98. 


CERTIFICATE OF LIENS: CONFIRMATION OF 
Sate. The failure of a county clerk to include in his certificate 
a@ statement of liens junior to those for the satisfaction of which 
the defendants’ land is to be sold, and his failure to attach his 
official seal to said certificate, do not prejudice the owners of the 
equity of redemption, and should not prevent the confirmation of 
a sale otherwise regular and lawful. : 


APPEAL from the district court for Sarpy county: LEE 
S. ESTELLE, Jubcy. Affirmed. 


Anthony H. Langdon, for appellants. 


B. F. Thomas, Carl E. Herring and H. Z. Wedgwood, 
contra. 


Root, J. 


This is an appeal from an order overruling objections 
to the appraisal of, and to the confirmation of, a sale of 
certain real estate. The defendants appeal. 

It is first argued that the appraised value of the real 
estate is too low. No bill of exceptions of the evidence 
submitted to the district court concerning the value of 
the real estate las been filed in this court, and we shall 
presume that the finding of the trial court upon the issue 
of value is sustained by the evidence. Johnson v, Craig, 
61 Neb. 98. 

The defendants contend that the district court erred in 
per:uitting the county clerk to attach his seal to his cer- 
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' tifivate of incuibrances, and that the certificate is insuffi- 
cient in that it does not refer to any liens junior to those 
included in the decree of foreclosure.. The appellants 
own the equity of redemption of the mortgaged premises, 
and would not have been prejudiced if no certificate of 
liens had been filed. La Flume v. Jones, 5 Neb. 256; 
Smith v. Forworthy, 39 Neb. 214; Hamer v. McKinley- 
Lanning Loan & Trust Co., 52 Neb. 705; Ballow v. Sher- 
wood, 58 Neb. 20; Green v. Paul, 60 Neb. 7. It appears 
that the only incumbrances deducted were taxes, and that 
the property sold for more than two-thirds of its gross 
value as determined by the sheriff and the other ap- 
praisers. 

For the reason that we find nothing in the record to 
suggest a suspicion that the appellants were in any man- 
uer prejudiced by the matters referred to in their brief, 
the judgment of the district court is 


AFFIRMED, 


JOSEPH J. YOUNG, ADMINISTRATOR, APPELLANT, V. MARION 
G. ROHRBOUGH ET AL.; COMMERCIAL BUILDING Com- 
PANY, APPELLEE. 


Frrep December 10,1910. No. 16,726. 


1. Landlord and Tenant: Repamrs. Unless the landlord has agreed 
with his tenant to repair the demised premises, he is not Hable 
to the tenant. for failure to make such repairs. 


2. Judgment: Res Juprcata. If the directors of a corporation own & 
majority of its shares of stock, and have complete control and 
actual personal supervision of its affairs and assets, a judgment 
on the merits in their favor in an action for their alleged negli- 
gence in leasing part of a building owned by the corporation for a 
use that created an unusual hazard and resulted in serious injury 
to a tenant occupying another part of said building, and with 
negligently failing to repair said building, is a bar to an action 
against the corporation predicated upon the identical facts charged 
in the suit against the directors. 
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AppEHAL from the district court for Douglas county: 
WILLIAM A. REDICK, JUDGE. Affirmed. 


Herbert A. Whipple and Nelson C. Pratt, for appellant, 
Benjamin 8, Baker, contra, 


Root, J. 


This is the second appeal of this case. A statement of 
the pleadings and the facts may be found in our former 
opinions, reported in 84 Neb. 448, and 86 Neb. 279. After 
the case was reversed the defendant corporation pleaded 
the proceedings in the district court leading up to and in- 
cluding the judgment in favor of the Rohrboughs as a bar 
to a further prosecution of this suit. The plaintiff, in an 
amended reply, admitted the existence of the judgment 
and proceedings, but denied that he was concluded there- 
by. The district court sustained an objection to the in- 
troduction of any evidence. The motion should not have 
been sustained, but we shall treat it ag a motion for a 
judgment upon the pleadings. 

It will be remeinbered that the defendants Rohrbough, 
after constructiong the building in question, leased one 
story thereof to Baright, who sublet a suite of the rooms 
to a subordinate lodge of the Ben Hur order. Subse- 
quently the Rohrboughs conveyed the building to the de- 
fendant Commercial Building Company, a corporation; 
but at all times they have owned an overwhelming ma- 
jority of the corporate stock and constitute a majority of 
the board of directors. Thereafter the corporation leased 
the rooms immediately above the lodge rooms to the 
Young Men’s Christian Association for gymnasium pur- 
poses, The plaintiff’s intestate was injured by plastering 
falling from the wall of one of the lodge rooms. The 
pleader alleges that the building was negligently and im- 
properly constructed and maintained, and that the upper 
story should not have been used for a gymnasium. Upon 
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the first trial of the case the evidence was identical as to 
all of the defendants with respect to the transaction com- 
plained of, subsequent to the transfer of the building to 
the corporation, and the district court made no distine- 
tion between the several defendants’ liabilitv. The jury 
found in favor of the Rohrboughs and against the corpo- 
ration, and it appealed. 

The principle of law controlling our former decision is 
stated in the syllabus of the opinion, reported in 86 Neb. 
279 et seq.: “Where all of the defendants are by the 
court’s instructions placed in the same relation with re- 
spect to plaintiff, a verdict in favor of two defendants 
and against another, based upon conflicting evidence 
which is the same as to all of the defendants, will not be 
permitted to stand.” Counsel for the several litigants 
severally invoke the doctrine of the law of the case, but 
we find nothing in our opinions to interfere with the ap- 
plication of well-established principles of law to the facts 
in this suit. We did say: “What has been said concern- 
ing the effect of the verdict rendered relates solely to the 
trial at which it was rendered, and not to the force that 
shall be given it in future trials of this case.” It seems 
reasonably plain that we thereby merely warned counsel 
that, should the defendant corporation not amend its 
answer so as to present in bar the judgment in the Rohr- 
boughs’ favor, the verdict in favor of those individuals 
would be immaterial in a future trial of the case. 
Whether that judgment would be a defense for the cor- 
poration, if properly pleaded, was not within the issues 
presented upon the former appeal, and was not _deter- 
mined. 

Likewise with respect to the argument that a corpora- 
tion might be liable for its agent’s nonfeasance and the 
agent not liable, we stated that we did not take issue 
with the plaintiff’s counsel. We did not approve or reject 
the doctrine announced in the argument and briefs, be- 
cause the application of that principle was not involved 
in the judgment of reversal. The Rohrboughs were not 
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made parties to the first appeal to this court, and the 
judgment of reversal did not vacate the judgment of the 
district court in their favor. Upon the corpvration’s plea 
in bar based upon their codefendants’ acquittal, the plain- 
tiff was placed in the same situation as though he had 
prosecuted a separate suit against the Rohrboughs upou 
a petition containing all of the allegations set forth in 
the petition upon which all the parties first went to trial, 
and a judgment had been rendered in the Rohrboughs’ 
favor, upon their answer in the nature of a general de- 
nial. 

The precise question before the district court at the 
last trial was whether a judgmeut on the merits, acquit- 
ting the Rohrboughs of all negligence in discharging the 
duty imposed on them by law with respect to the plain- 
tiff’s intestate, is a bar to a suit against their principal 
for an alleged failure to perform that identical duty. 
Counsel for the plaintiff do not argue that they may fur-. 
ther pursue the corporation for the alleged negligent 
construction of the building; but they contend that, since 
the building in question was constructed and rented for 
the use of the public, the law imposed upou the corpora- 
tion a duty to exercise reasonable diligence to maintain 
that building in a reasonably safe condition for such use, 
but that the failure of its agents, the Rohrboughs, to per- 
form those duties was a nonfeasance, for which no action 
would lie against them. The plaintiff does not contend, 
nor does it appear, that the lessor in any of the leases 
under consideration agreed to repair the demised premises. 
The landlord, therefore, was not obliged to make such re- 
pairs. Yurner v. Townsend, 42 Neb. 376; JWurphey v. 
Illinois Trust & Savings Bank, 57 Neb. 519. It is doubt- 
less true that a landlord, after having leased a part of his 
building to one tenant, may not lease other parts of that 
structure to another person, to be used for a purpose that 
will endanger the health or life of his tenants while oc- 
cupying the premises first leased; and if he negligently 
does so, and the tenants first referred to are injured in 


‘* 


Vor. 88] SEPTEMBER TERM, 1910. 105 


Young v. Rohrbough. 


health or body as a proximate result ef the forees: thus 
negligently set in motion by their landlord, he may be 
held liable. And, further, if the landlord leases the build- 
ing knowing that his lessee will devote it to a use that 
amounts to a general invitation to the public to come upon 
the premises temporarily in the pursuit of business or of 
pleasure, he may not negligently so use, or authorize other 
persons to use, other parts of the building that those in- 
dividuals will be subjected to an unusual hazard with re 
spect to life or limb. So it may safely be assumed that if 
the upper story of the building in controversy could not 
be used for a gymnasium without danger to the persons 
rightfully in the rooms beneath, and as a result of that 
use an injury was inflicted upon some person in the lower 
rooms, as a matter of right the corporation would be 
liable therefor. 

It should be kept in mind in the instant case that, if 
there was any negligence in renting the upper story of 
the corporation’s building to the Young Men’s Christian 
Association to be used as a gymnasium, that negligence 
was occasioned solely through the agency of the Rohr- 
boughs, and if we assume that it was the duty of the land- 
lord to perform any act to ameliorate the conditions made 
possible by the contract of lease, that duty could only be 
performed by the corporation through its sole agents, the 
Rohrboughs. This is not a case where the will and in- 
telligence of a principal directs and controls an agent; 
but the corporation could conceive no thought nor give 
any instructions or orders except by the direction of its 
directors, the practical owners of the corporation and of 
its assets. In the suit against the Rohrboughs it would 
have been no defense to urge that they acted as agents for - 
their principal, and therefore were not guilty. As re- 
sponsible members of society they may not, whether act- 
ing for themselves or for another, negligently create a 
condition pregnant with danger to other members of that 
society, and escape liability therefor. Nor would they be 
permitted, while controlling their inanimate principal’s 
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funds and affairs, to negligently fail to perform any duty 
that principal owed to a third person, and evade respon- 
sibility for an injury the proximate result of that negli- 
gence. The corporation in the instant case is liable, if 
liable at all, because the act was performed in furtherance 
of its business. Ellis v. McNaughton, 76 Mich. 237; Baird 
v. Shipman, 182 Ill. 16; Mayer v. Thompson-Hutchison 
Building Co., 104 Ala. 611. 

It now appears by the solemn judgment of the district 
court, after a trial upon the merits, that the Rohrboughs 
were not guilty of negligence with respect to any of the 
matters charged in the petition. The case cannot be con- 
sidered as one where joint tortfeasors engaged in wrong- 
doing to the injury of some other person. In that event 
every person thus engaged must answer as though he 
alone had committed the tort; but in cases like the one at 
bar, if the injured person pursues the principal for the 
negligence of the agent, a prior judgment on the merits 
in favor of the agent upon the precise issue later urged 
against the principal, where it could only act or fail to 
act through that agent, is a bar to a recovery against 
either. Chicago, St. P., M. & O. R. Co, v. McManigal, 73 
Neb. 580; Rathjen v. Chicago, B. & Q. R. Co., 85 Neb. 808; 
Doremus v. Root, 28 Wash. 710, 54 L. R. A. 649; AMe- 
Ginnis v. Chicago, R. I. & P. R. Co., 200 Mo. 347, 9 L. R. 
A. n. s. 880; Lake Shore & M. 8. R. Co. v. Goldberg, 2 Tl. 
App. 228; Stevick v. Northern P. R, Co., 39 Wash. 501. 

The judgment of the district court, therefore, is right, 
and is 


AFFIRMED. 
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: IN RB ESTATH OF JOHN A. CREIGHTON. 

JOHN A. MCSHANH ET AL, EXECUTORS, APPELLEES, V. 
ELLEN E. CANNON ET AL, APPELLEES; WILLIAM T. 
THOMPSON, ATTORNEY GENERAL, BT AL., INTERVENERS, 
APPELLANTS, 

Fitzep DecemMBer 10,1910. No. 16,775. 


1. Appeal: Transcriet: Signature. If a third person, in the 
presence and by the request of a county judge, signs that official’s 
name to a certificate, the name thus signed is the signature of said 
judge. 

Motion To Dissuiss: SiGNATURE TO TRANSCRIPT: PRESUMP- 
Tions. If a motion to dismiss an appeal from a county court for 
the al‘eged reason that the county judge’s signature to the cer- 
tificate attached to the transcript is not genuine is overruled by 
the district court, this court will presume, in the absence of evi- 
dence to the contrary, that the judge signed said certificate or 
authorized his name to be attached thereto. 


3. Wills: AppEAL: CERTIFICATE TO TRANSCRIPT: WAIVER OF DEFECTS. 
Although a duly certified transcript of the record and proceedings 
relative to the matter appealed from is essential to clothe the 
district court with authority to review an order of a county 
court distributing the property of a deceased person, yet, if the 
appellees appear in the district court and move it to enter in- 
terlocutory orders, they should not thereafter be heard to ques- 
tion the sufficiency of the certificate to the transcript. 

: JuRISsDICTION. In such a case, if the transcript 
contains a copy of the order appealed from and the pleadings of 
the parties with respect to the subject matter litigated, the mere 
fact that some order or material stipulation does not appear in 
the transcript will not prevent the district court from acquiring 
jurisdiction of the controversy by the filing of the transcript. 
RicuT or AppesL. If a testator bequeaths a sum 
of money to his executors to be held in trust by them for a law- 
ful purpose, and the county court declares that bequest invalid 
and directs the money thus bequeathed to be paid to the testator’s 
heirs, the executors have such an interest in the order that they 
may appeal therefrom. 


AppnaL from the district court for Douglas county: 
Len 8. ESTeiLp, WILLIAM A. REDICK and ALEXANDER C. 
Troup, Jupces. Motion to dismiss appeal overruled. 
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Smyth, Smith & Schall, for appellants. 


HE. Wakeley, George W. Doane, Charles B. Keller, W. 
H, De France, Arthur C. Wakeley and W. D. McHugh, 
contra. 


Root, J. 


The appellees have submitted printed briefs and oral 
arguinent in support of their motion to dismiss this case. 
It appears that the testator in the tenth paragraph of his 
will beqneathed $50,000 to his executors, to be held by 
them in trust for-the purpose of establishing and main- 
taining a home for “poor working girls” in the citv of 
Omaha. In the thirteenth paragraph of his will the tes- 
tator bequeathed the residue of his estate “to the legatees 
and beneficiaries hereinbefore mentioned, each of them to 
take and have the portion of such remainder as the bequest 
herein made to him or her bears to the whole of my 
estate.” The testator’s heirs, in a petition filed in the 
county court, attacked the aforesaid bequests and asked 
the court to distribute the money thus bequeathed as 
though the testator had died intestate. February 17, 
1908, the court sustained the plaintiffs’ contention, and 
the executors, in that capacity and as trustees, duly ex- 
cepted to the judgment. March 12, 1908, a document pur- 
porting to be a transcript of said order and of certain of 
the pleadings in the county court was filed in the office of 
the clerk of the district court. The transcript is certified 
by “Charles Leslie, County Judge. By Clyde C. Sund- 
blad, Clerk of the County Court,” and is authenticated 
by the seal of the county court. March 31, 1908, the ap- 
pellees filed a motion in the district court suggesting 
that the transcript was incomplete because it did not con- 
tain a copy of a stipulation and an order made by the 
county court with reference thereto, and moved the court. 
to require the appellants to forthwith supply a certified 
copy of that document and said order. Subsequently the 
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appellees moved the court to dismiss the appeal because 
the transcript was not certified as by law required. In 
an umended motion the appellees assert that chapter 34, 
laws 1897 (Comp. St, 1897, ch. 28, see. 9¢ et seq.) contra- 
venes section 19, art. VI of the constitution, and is there- 
fore void; that because of the invalidity of said act the 
clerk of the county court had no authority to sign the 
judge's name to said certificate and the case should be dis- 
missed. May 10, 1909, the appellants were given per- 
mission to withdraw the transcript for recertification and 
thereafter to refile the document, which was done. There- 
upon the appellees moved the district court to strike the 
transcript froin the files, to strike the county judge’s cer- 
tificate from the transcript, to dismiss the appeal, and, sub- 
ject to an order overruling that motion, to affirm the judg- 
ment of the county court. All of the motions were predi- 
cated upon the alleged defect in the certificate first attached 
to the transcript. Permission was given the »ppellees to 
withdraw their motion suggesting a diminution of the 
record, and their other motions were overruled. Subse- 
quently the district court ordered the litigants to file 
pleadings. The appellees filed a petition wherein they 
allege: “They and each of them protest that this court 
is without jurisdiction of the subject matter of this ap- 
peal, and reserving all manner of objection to the jurisdic- 
tion of this court over the subject matter herein involved, 
for the reasons set forth in their amended motion to dis- 
miss the appeal herein for lack of jurisdiction, filed herein 
February 24, 1909, and for the reasons set forth in their 
motion to strike the transcript and the certificate of the 
county judge of Douglas county, Nebraska, dated May 10, 
1909, and filed in this court on that date.” 

The allegations in the various motions are not directly 
or by reference incorporated into the petition, and we find 
nothing therein to raise an issue that the transcript was 
not duly certified. If we consider the allegations quoted 
above as sufficient to present the alleged error of the 
court in overruliug the motions to dismiss the appeal, we 
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must review those orders in the light of all the presump- 
tions attending an order made by a district court within 
its jurisdiction. 

In Zimmerman v. Trude, 80 Neb. 508, we held that chap- 
ter 34, laws 1897, supra, was not obnoxious to the pro- 
visions of section 11, art. III of the constitution, but the 
argument presented in the instant case has not heretofore 
been urged against the validity of said act. It is not neces- 
sary to pass upon the constitutionality of the act, but for 
the sake of argument we shall treat it as void. 

It is apparent, however, that, while the law may not have 
clothed Sundblad with authority to sign the county judge’s 
name, the clerk may have signed that name in the presence 
and by the express direction of that official, and, in that 
event, the signature would be the lawful signature of the 
county judge. Itced v. City of Cedar Rapids, 188 Ia. 366; 
36 Cyc. 451. The appellants upon the hearing to dismiss 
the appeal may have proved that authority. No bill of 
exceptions is presented containing the evidence con- 
sidered by the district court in passing upon these mo- 
tions. To say the court decided the motions solely upon 
the questions of law presented by the argument that the 
statute, supra, is unconstitutional is to resolve the pre- 
sumptions against the judgment of the district court, and 
that we should not do. 

Furthermore, the appellees, by appearing in the district 
court and requesting an order in the case directing the 
appellants to procure and file certified copies of docu- 
ments and orders alleged to be necessary to properly ad- 
vise that court concerning the contention between the liti- 
gants, treated the appeal as properly lodged in that court, 
and are bound thereby. Colemun v. Spearman, Snodgrass 
& Co., 68 Neb. 28. 

The appellees cite and rely upon Fromholz v. Mc@ahey, 
85 Neb. 205, but in that case a transcript of the district 
court filed in this court was not authenticated by the seal 
of the court or the signature of the clerk, and the litigant 
moving to dismiss had not taken advantage of the simu- 
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lated appeal by asking for an order against the appellant. 
Moreover in appeals to this court the appellant is solely 
responsible for the proceedings essential to vest this court 
with jurisdiction, while the county judge, after an appeal 
has been “taken” in probate proceedings, is charged by 
law with the duty of perfecting that appeal. The legis- 
lature has not designated the particular act to be per- 
formed by a litigant to inform the county court that the 
appeal has been taken, but we are of opinion that the 
order yviven by the executors for a transcript for an appeal 
should be held sufficient to charge the county judge with 
notice that the appeal had been taken. 

The appellees also argue that since the transcript first 
filed in the district court did not contain all of the docu- 
ments considered by the county court in coming to its 
final conclusion, nor certain other orders, the district 
court did not acquire jurisdiction of the subject matter 
in dispute. Section 46, ch. 20, Comp. St. 1909, provides: 
“When such appeal is taken, the county court shall, on 
payment of his fees therefor, transmit to the clerk of the 
district court, within ten days after perfecting such ap- 
peal, a certified transcript of the record and proceedings 
relative to the matter appealed from.” 

The transcript was prepared according to orders given 
by counsel for the executors, and contained a copy of the 
pleadings filed with respect to the distribution of the 
estate in controversy and the order made thereon, wherein 
the bequests, supra, were declared invalid. In our opinion 
the transcript was sufficient to vest the district court with 
jurisdiction, and the appellees had their remedy by sug- 
gesting a diminution of the record. Moss v. Robertson, 
56 Neb. 774. 

The appellees further argue that the executors have no 
such an interest in the subject matter of the order as to 
authorize them to appeal therefrom, and cite A/errick v. 
Kennedy, 46 Neb. 264. In that case we did say: “The 
executor of an estate, as such, cannot prosecute an appeal 
from a final order of distribution made by the county 
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court, where he is not pecuniarily affected by such order.” 
But in the opinion filed in a proceeding prosecuted in the 
same estate for a construction of the will, and reported 
in Kennedy v, Merrick, 46 Neb. 260, Norvan, C. J., who 
wrote the opinion of the conrt in Jerrick v. Kennedy, 
supra, says the executor had no interest in the estate of 
his testator because, “by the will, the executor is not 
made a trustee, nnd the will contais no provision making 
it his duty to hold, control, or inanage the real estate or 
any legacy bestowed for the benefit of the devisees or 
legatees named therein.” 

In Merrick v. Kennedy, supra, the will created no trust 
for the executor to administer, and his entire duty would 
be performed by delivering to the legatees and devisees the 
property described in the order of distribution. In the 
instant case, however, the executors are charged by the 
will with the duty of administering a trust of such a 
character that it was difficult fur any one other than 
themselves to protect the trust estate. In considering 
this subject Judge Dixon, in the case of Green v. Black- 
well, 32 N. J. Eq. 768, says: “Whoever stands in a 
cause as the legal representative of interests. which may 
be injuriousty affected by the decree made, is, within the 
meaning of these laws, aggrieved, and, therefore, may ap- 
peal.” 

At the time the executors appealed no other persons had 
appeared in the county court or in the district eourt to 
represent the cestui que trustent, and the executors would 
have been shamefully derelict in the performance of their 
duty had they acquiesced in the order of the county court 
which diverted a fortune from the objects of the testator’s 
bounty. By what has been said we do not prejudge the 
case on the merits, but are assuming for the purposes of 
this motion that the trust may be administered notwith- 
standing the objections made thereto. 

The appellees assert that the attorney general has nv 
authority to intervene in the case or to prosecute an ap- 
peal to this court. The briefs and arguments upon these 
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propositions are so meager that we shall reserve the ques- 
tion for consideration in disposing of the case upon its 
merits. 
The motion to dismiss the case is 
OVERRULED. 


IN ru LsTaTE OF JOHN A. CREIGHTON, 

JAMES H. MCCREARY ET AL,, APPELLEES, V. CATHERINE MC- 
SHANE FURAY ET AL, APPELLEES; WILLIAM T. THOMP- 
SON, ATTORNEY GENERAL, ET AL, INTERVENERS, AP- 
PELLANTS. 


Firep DecEmMBER 10,1910. No. 16,776. 


APPEAL from the district court for Douglas county: 
LEE S. ESTeLe, WILLIAM A. REDICK and ALEXANDER C. 
Troup, Jupcrs. Motion to dismiss appeal overruled. 


Smyth, Smith & Schall, for appellants. 


BH. Wakeicy, George W, Doane, Charles B. Keller. W. 
H. De France, Arthur C. Wakeley and W. D. McHugh, 
contra, 


Roor, J. 


The record in this case is in the same condition as is the 
record in Jn re state of Creighton, ante, p. 107. The ap- 
pellees have filed objections to the jurisdiction of the court. 

For the reasons stated in In re Estate of Creighton, ante, 
p. 107, the objections are 

OVEBRULED, 


11 
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NELSON K °CH, APPELLANT, V. ANNA KUTCH, APPELLEE. 
FILeD DEcEMBER 10,1910. No. 16,884. 


1. Marriage: Vatiwity. The consent of competent parties is essential 
to a valid contract of marriage. 


Suit To ANNUL: QUANTUM oF Proor. If a contract of 
marriage has not been consummated, the court should require 
no greater quantity of proof to sustain a finding of fraud or of 
mental incapacity in a suit to annul that contract than it de- 
mands to sustain those issues in any other cause. 


Eviwence. If, in an action to annul a contract 
and ceremony of marriage because of the plaintiff’s alleged 
mental incapacity and the defendant’s alleged fraud, it appears 
that the plaintiff at the time he became a party to that con- 
tract and ceremony successfully managed property of the value 
of about $6,000, which he had accumulated, that he had been 
acquainted with the defendant five years preceding their mar- 
riage, courted her openly four months preceding the ceremony, 
which he voluntarily suggested should take place, successfully 
withstood one-half her demands for a marriage settlement preced- 
ing said celebration, and understood the nature of the contract 
and the duties and responsibilities incident to the marriage re- 
lation, the court will not dissolve the marriage, although the 
plaintiff is advanced in years, 46 years older than his wife, 
slovenly in habits, with impaired vision and hearing, and is 
forgetful concerning recent transactions, and the defendant prob- 
ably was actuated largely by mercenary motives in entering 
into the contract and did not accord the plaintiff all of his con- 
jugal rights. 


APPEAL from the district court for Hamilton county: 
Grorce F. Corcoran, JupGn. Affirmed. 


Charles P. Craft and J. H. Grosvenor, for appellant. 
O. A. Abbott and J. H. Edmondson, contra. 


Root, J. 


This is the second appeal of this case. Our former 
opinion is reported in 85 Neb. 702. After the cause was re- 
manded the case was retried upon the evidence adduced 
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at the first trial and the testimony of twelve witnesses, 
most of whom did not testify during the first hearing. 
Most of the additional testimony relates to the plaintiff's 
physical and mental condition at the time of, and prior to, 
the marriage under consideration. Many of these wit- 
nesses testified that the plaintiff was not mentally compe- 
tent to transact business. The defendant prevailed at the 
second trial, and the plaintiff has appealed. 

Counsel for the plaintiff earnestly argued that they pro- 
duced sufficient evidence at the last trial to sustain the 
plaintiff's charge that his marriage to the defendant is the 
creature of fraud and undue influence. They further con- 
tend that our criticism of the plaintiff’s children, because 
they acquired control of their father’s property, is unjust 
and not sustained by the evidence. We did not intend to 
unjustly criticise those children, and concede they acted 
in all things for the welfare of their father. By the terms 
of the contract between the plaintiff and his children the 
latter agreed to sell so much of the corpus of his estate as 
might be necessary to maintain him in comfort; but while 
they were planning for his maintenance they were com- 
pelling his wife to become dependent upon their will for 
her support. We have again carefully read the evidence 
adduced at the first trial and find nothing to shake our 
confidence in our former opinion and judgment. 

Waiving the point argued by the defendant, that the 
plaintiff does not state in his petition facts sufficient to 
constitute a cause of action, and considering the case in the 
light of the evidence, we are convinced the plaintiff has sig- 
nally failed to make out a case justifying a court of equity 
to interfere in his behalf. At the time the contract was 
entered into and the ceremony performed, the plaintiff was 
advanced in years, his eyesight was poor, his hearing im- 
paired, his memory treacherous, and his personal habits 
uncleanly; but he successfully controlled his property, con- 
sisting of rented houses and notes of hand, and had pre- 
served his estateintact. The plaintiff is now, and for many 
years has been, an officer of the church of which he is a 
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member. The record of the plaintiff's testimony indicates 
connected thought, reasoning power, and a perfect under- 
standing of the responsibilities and obligations of the mar- 
riage relation. If we accept the plaintiffs version of his 
courtship, it extended over four months’ time, and when 
his sweetheart demanded a property settlement before mar- 
riage, he met her not more than half way with the state- 
ment that, if she was not content to accept a deed for one 
lot and a house, their relations should cease, and before 
the marriage ceremony he gave consideration to the means 
whereby he might support his wife. Subsequently we find 
him insisting upon all of his conjugal rights. 

We are advised by the evidence that the marriage be- 
tween the litigants has not been consummated, so that the 
weighty considerations of public policy, which, except for 
the gravest reasons, forbid the annulment of consummated 
marriages, do not influence our judgment in the instant 
case. It is true, as counsel for the plaintiff argue, that 
narties mentally incompetent to make other contracts can- 
not lawfully enter into a contract of marriage. The test 
of mental competency to enter into a contract of marriage 
formulated by Sir James Hannen in Durham v. Durham, 
10 L. R. Prob. Div. (Eng.) 80, seems reasonable and as 
nearly accurate as a general proposition of law with re- 
spect to so complicated a subject can be stated. The rule 
announced is that a person is competent to enter into a 
contract of marriage if he has “a capacity to understand 
the nature of the contract, and the duties and responsibil- 
ities which it creates.” In Atkinson v. Medford, 46 Me. 510, 
upon the issue of the mental capacity of a person to enter 
the marriage relation, an instruction given by the trial 
judge to the effect “that the same degree of mind sufficient 
to enable him to enter into a valid contract, or make a valid 
deed or will, would be sufficient to enable him to contract 
matrimony,” was approved. In (Anonymous) 4 Pick. 
(Mass.) 32, we find a statement by the court that “they 
felt bound to require such evidence of insanity as ina civil 
action would justify a jury in finding the party incapable 
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of making a contract; that anything short of this would 
open a door to great abuses, * * * and that the fact 
of a party’s heing able to go through the marriage cere- 
mony with propriety was prima facie evidence of sufficient 
understanding to make the contract.” This statement of 
the law is somewhat radical, if applied to an unconsum- 
mated marriage, and does not receive our unqualified ap- 
proval, but is cited for the purpose of showing the trend of 
judicial thought with regard to the subject under consider- 
ation. See, also, Kern v. Kern, 51 N. J. Eq. 574. Measured 
by any reasonable legal test, the evidence is overwhelming 
that the plaintiff had mental capacity to make the contract 
he entered into with the defendant. 

Passing to the issue of fraud in inducing the plaintiff to 
enter the marriage relation, we refer the reader to our 
former opinion, which fairly reflects the evidence upon this 
point. No other evidence except the testimony tending to 
prove mental incompetency was adduced to sustain this 
issue at the last trial. As we understand the evidence, no 
false representations were made to the plaintiff to induce 
him to court or to marry the defc. iant, nor did she conceal 
from him any fact or circumstance he was entitled to know 
in advance of their marriage. We do not commend the 
judgment of either party in becoming man and wife, nor 
do we approve the defendant’s conduct toward her infirm 
and impatient husband; but upon the record before us we 
hold that the plaintiff should not prevail. 

The decree of the district court, therefore, is 


AFFIRMED, 


Brown COUNTY, APPELLEB, V. KHYA PAHA COUNTY, AP- 
PELLANT. 
Frrep DecemsBer 10,1910. No. 16,178. 


1. Appeal: TranscrieT: Motion ror New Triat: Review. Where the 
transcript of the proceedings of the district court does not con- 
tain a copy of the motion for a new trial or disclose the contents 
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of any assignment therein, he inquiry in the supreme court on 
appeal is limited to the sufficiency of the pleadings to support 
the judgment. 

2. : Prvirion: Surriciency on AppEaL. Where the sufficiency 
of the petition to support a judgment in favor of plaintiff is 
raised for the first time in the supreme court on appeal by de- 
fendant, it will be liberally construed for the purpose of up- 
holding the proceedings of the trial court. 


3. Counties: REPAIR OF Bripces: Suir FoR CONTRIBUTION: SUFFICIENCY 
oF Prririon. In a suit by a county to recover from an adjoining 
county half the cost of repairing a bridge over a river dividing 
the counties, the petition Aeld sufficient to require contribution 
for repairs as distinguished from a new bridge, where it was 
alleged in describing the damage that “a portion of said bridge 
had become damaged and in need of repair,” and that the “por- 
tion of the bridge above referred to was entirely washed away 
and destroyed.” 


: “Repar.” The word “repair” as applied to 
bridges in the road laws means to restore to a sound or good 
state after decay, injury, dilapidation, or partial destruction. 
Sur FoR CONTRIBUTION: Notice. For the purpose 
of requiring a county to contribute to the expense incurred by 
an adjoining county in repairing a bridge over a river between 
them, a previous notice that it would be necessary to rebuild 
a portion which had been entirely washed away is sufficient to 
include an approach or abutment and any grading or riprapping 
essential to the proper construction thereof. 

‘ : SvUFFIcIENCY oF PeTirioy. Within the 
meaning of that part of the road law defining the duties of 
county boards in relation to bridges, approaches are parts of the 


bridge. 


4. 


APPHAL from the district court for Keya Paha county: 
JAMES J. HARRINGTON, JuDGH. Affirmed, 


W. C. Brown, H. M. Duval and Lear & Lear, for ap- 
pellant. 


J. 8. Davisson and William M. Ely, contra. 


Ross, J. 


This litigation was commenced by Brown county, plain- 
tiff, to recover from Keya Paha county, defendant, half the 
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cost of repairing or rebuilding a portion of the bridge on 
section 20, township 32, range 20, over the Niobrara river 
—the boundary between the counties. According to the pe- 
tition, defendant, after notice had been given, declined to 
unite with plaintiff in a contract to repair or rebuild that 
portion of the bridge destroyed and refused to take any 
part in the work of restoring it. Afterward plaintiff re- 
paired or rebuilt the bridge, paid for the work and ma- 
terials, and filed with the county clerk of Keya Paha 
county a clain for half the expeuse. Two items made up 
the entire cost—one for $2,293.40, being the contract price 
of rebuilding, and the other for $745.86, being the contract 
price of grading and riprapping. Plaintiff’s claim for half 
the sum of these items was rejected by the county board 
of Keya Paha county. Plaintiff appealed from the dis- 
allowance to the district court, where a judgment was ren- 
dered against defendant for $1,768.23. The case is 
presented here on an appeal by defendant from the judg- 
ment of the district court. 

Though there appears in the transcript a recital that a 
motion for a new trial was filed and overruled, the record 
does not contain a copy of the motion or disclose the con- 
tents of any assignment of error. The inquiry here is 
therefore limited to the sufficiency of the petition to sus- 
tain the judgment from which the appeal is taken. On this 
point it is argued the petition shows on its face that the 
bridge had been washed out, that a new bridge was con- 
structed, and that defendant did not enter into a contract 
to rebuild it, and is therefore not liable for any part of 
plaintiff's claim. The contention is that the right to en- 
force contribution is limited to repairs, in absence of a 
joint contract to restore the bridge. The basis of this 
proposition is found in the proviso appearing in the follow- 
ing statute: 

“For the purpose of building or keeping in repair such 
bridge or bridges, it shall be lawful for the county boards 
of such adjoining counties to enter into joint contracts; 
and such contracts may be enforced, in law or equity, 
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against them jointly, the same as if entered into by in- 
dividuals, and they may he proceeded against jointly by 
any parties interested in such bridge or bridges, for any 
neglect of duty in reference to such bridge or bridges, or 
for any damages growing out of such neglect; provided, 
that if either of such counties shall refuse to enter into con- 
tracts to carry out the provisions of this section, for the 
repair of any such bridge, it shall be lawful for the other of 
said counties to enter into such contract for all needful re- 
pairs, and recover by suit from the county so in default 
such proportion of the costs of making such repairs as 
it ought to pay, not exceeding one-half of the full amount 
80 expended.” Comp. St. 1909, ch. 78, sec. 88. 

In a different form, the inquiry is: Has plaintiff, on a 
petition demanding relief under the terms of the foregoing 
proviso, which, as asserted by defendant, applies alone to 
repairs, recovered a judgment for half the cost of building 
a new bridge? The sufficiency of the petition was not at- 
tacked below by demurrer or motion, and is challenged for 
the first time in this court. Under a familiar rule, there- 
fore, it must be liberally construed, for the purpose of up- 
holding the judgment of the trial court. Sorensen v. Sor- 
ensen, 68 Neb. 483; Des Moines Bridge & Iron Works v. 
Marawen & Rokahr, 87 Neb. 684. The first and second 
paragraphs of the petition described the parties and the 
location of the bridge, and state that it was owned jointly 
by plaintiff and defendant. The third and fourth para- 
graphs state: , 

“(3) That for some time prior to the year 1905, a por- 
tion of said bridge had become damaged and in need of re- 
pair, and the plaintiff, through its board of county com- 
- missioners, often requested the said defendant, through its 
board of county commissioners, to join with said plaintiff 
in a contract to repair the said bridge, but such request was 
wholly ignored and consent refused by the said defendant. 

“(4) That in the spring of the year 1905 that portion 
of the bridge above referred to was entirely washed away 
and destroyed by reason of a freshet and floating ice, and 
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on the 6th day of June, A. D. 1905, at a joint meeting of the 
boards of county commissioners of Browu and Keya Paha 
counties, the said board of county commissioners of Keya 
Paha county was notified by the board of county commis- 
sioners of Brown county that it would be necessary to re- 
build the said bridge, and was requested to join with this 
plaintiff in a contract for rebuilding such bridge, but the 
said defendant county réfused to take any part whatever 
in the rebuilding or repairing of said bridge.” 

In the petition the first two references to damages to 
the bridge are: “A portion of said bridge had become dam- 
aged and in need of repair,” and “that portion of the 
bridge above referred to was entirely washed away and de- 
stroyed.” Subsequent references in the petition are fre- 
quently made to “said bridge,” without specifically confin- 
ing the term to the portion washed away; but those wortds, 
when considered for the first time on appeal, will be con- 
strued to refer to the preceding term, namely, that “portion 
of the bridge” shown by prior allegations to have been 
damaged or washed away. According to this construction 
plaintiff's claim was for repairs. Only a portion of the 
bridge having been destroyed, the contracts to restore that 
part of it were for “repairs,” within the meaning of the 
statute. “Repair” has been frequently defined as follows: 
“The word ‘repair’ means to restore to a sound or good 
state after decay, injury, dilapidation, or partial destruc- 
tion.” JJartinez v. Thompson, 80 Tex. 568; Farraher v. 
City of Keokuk, 111 Ta. 310. In this respect the petition 
is held sufficient to support the judgment of the trial court. 

It is further insisted that in any-event the petition is 
wholly insufficient to support that part of the judgment 
containing a recovery for half the expense of grading and 
riprapping. On this point it is asserted: There is nothing 
in the petition to show defendant was ever notified of a 
purpose on part of plaintiff to incur such an expense. The 
repairing or rebuilding did not include grading and rip- 
rapping. This contention is founded on the following doc- 
trine, quoted from Dodge County v. Saunders County, 77 
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Neb. 787: “Where the only notice served under the statute 
notified the adjoining county that a bridge across a stream 
dividing the two counties was ‘unsafe for public travel and 
that same must be repaired to make it safe for public pas- 
sage,’ the county so notified cannot be compelled to con- 
tribute toward the cost of new ice breaks not specified in 
nor contemplated in the notice, and not necessary to make 
the bridge safe for public travel.” 

The statute does not say what the notice shall contain, 
but the general term, “after reasonable notice,” is used. 
Comp. St. 1909, ch. 78, sec. 89. The applicability of the 
rule quoted depends upon the petition, which states: “That 
for some time prior to the year 1905, a portion of said 
bridge had become damaged and in need of repair, and the 
plaintiff, through its board of county colnissioners, often 
requested the said defendant, through its board of county 
commissioners, to join with said plaintiff in a contract to 
repair the said bridge;” and “that m the spring of the year 
1905 that portion of the bridge above referred to was en-~° 
-tirely washed away and destroyed by reason of a freshet 
and floating ice, and on the 6th day of June, A. D. 1905, at 
a joint meeting of the boards of county commissioners of 
Brown and Keya Paha counties, the said board of county 
commissioners of Keya Paha county was notified by the 
board of county commissioners of Brown county that it 
would be necessary to rebuild the said bridge.” Here is an 
allegation that defendant was notified that it would be 
necessary to rebuild the bridge, referring to that portion 
destroyed. Grading and riprapping may be essential parts 
of approaches and abutments. Under the common law ap- 
proaches and abutments were parts of bridges which 
counties were required to build and repair. King v. York 
County, 7 East (Eng.) 588; Whitcher v. City of Somerville, 
138 Mass. 454. The road laws of this state do not change 
the common law in this respect, but, on the contrary, the 
legislature has adopted it. Comp. St. 1909, ch. 15a, sec. 1. 
The rule generally announced by the courts of last resort in 
this country is that an approach, within the meaning of 
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road laws, is a part of the bridge. Board of Commissioners 
of Rush County v. Rushville & V. G. R. Co., 87 Ind. 502; 
Driftirood Valley Turnpike Co. v. Board of Commissioners 
of Bartholomew County, 72 Ind. 226, 237; Bourd of Com- 
missioners of Huntington County v. Huffman, 1384 Ind. 1; 
Daniels v. Intendant and Wardens of the Town of Athens, 
55 Ga. 609; Penn Township v. Perry County, 78 Pa. St. 
457; Freeholders of Sussex County v. Strader, 3 Harr. 
(N. J.) 108; Shaw v. Township of Saline, 113 Mich. 342; 
Tinkham vw, Town of Stockbridge, 64 Vt. 480. The case 
cited by defendant does not announce a contrary rule and 
is not in point here. Where the notice states that it will 
be necessary to rebuild that portion entirely washed away, 
the construction of a necessary approach or abutment is 
fairly included. In the construction of bridges over 
streams, riprap is generally understood to be an irregular 
foundation or wall of stone likely to be washed by water. 
Wood v. Vermont C. R. Co., 24 Vt. 608; Century Diction- 
ary. Both grading and riprapping may be absolutely 
necessary to the construction of an abutment or an ap- 
proach, and for the purpose of giving statutory notice 
under the road law may properly be considered parts of 
the bridge itself. For the reasons suggested, the allega- 
tions of the petition as to notice are sufficient, when ques- 
tioned for the first time on appeal to the supreme court. 
In City of Central City v. Marquis, 75 Neb. 233, it was 
held that the word “bridge” did not include the approach 
thereto, but that ruling was made in construing a section 
of the charter of Central City, and does not control the in- 
terpretation of the general road laws or the decision on 
this point in the present case. The petition is suflicient to 
support the judgment. 
AFFIRMED, 
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Mary L. PREUIT, APPELLEB, V, WILLIAM M. PREUIT, AP- 
PELLANT, 


Firxep DECEMBER 10,1910. No. 16,212. 


Divorce: ExtTreMre CRUELTY. Any unjustiflable conduct on the part of 
either a husband or wife, which so grievously wounds the mental 
feelings, or so utterly destroys the peace of mind, as to seriously 
impair the bodily health and endanger the life or reason of the 
other, or such as utterly destroys the legitimate ends and objects 
of matrimony, constitutes “extreme cruelty” as defined in sec- 
tion 7, ch. 25, Comp. St. 1909, although no physical or personal 
violence may be inflicted, or even threatened. 


APPEAL from the district court for York county: 
BENJAMIN F. Goon, Jupcn. Affirmed. 


W. L. Kirkpatrick and A. B. Taylor, for appellant. 
Power & Meeker, contra. 


‘Fawcett, J. 


From a decree of the district court for York county, 
granting plaintiff a divorce and substantial alimony, de- 
fendant appeals. 

The petition alleges that the parties were married in 
York county in 1878; that nine children were born to this 
marriage, eight of whom are still living. “That along 
about the year 1901, soon after the youngest child, Edward 
Burton, was born, this defendant seemed to lose his affec- 
tion for the plaintiff, and grew cold and indifferent toward 
her, and would not make any response to her greetings, 
and frequently during said year would not speak to her 
when she addressed him, and avoided her society, and such 
treatment by defendant of plaintiff grew worse and worse 
until about and more than two years ago, when defendant 
ceased to speak to plaintiff at all, and during the two 
years last past has at all times and continuously refused 
to speak to this plaintiff, has refused to make any re- 
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sponse to her when addressed by her, and has during the 
two years last past treated her with sullen silence and 
contempt, and has refused to show her any affection or 
consideration whatever, and has during said two years, 
and before their children, sought to and has grossly and 
wantonly humiliated this plaintiff by his sullen silence 
and contempt manifested toward her, and during said two 
years and more has neglected and refused to show any 
husband-like affection or consideration for her, and has 
never, for more than eight years last past, invited her to 
go out with him among the neighbors or to any place of 
entertainment or elsewhere, and has never during said 
eight years offered to take her anywhere or to any 
place of entertainment, and has never permitted her 
to share any social pleasures or entertaininents with 
him whatever, and has never during the said eight years 
last past given her any pocket money or spending money to 
use on her own account, but has treated her like a menial, 
and defendant has during all said time in many other ways 
sought to and has greatly humiliated this plaintiff and 
wounded and crushed her feelings. That said conduct on 
defendant’s part was without any cause or provocation on 
her part, and was wanton and wilful on the part of this 
defendant. That said conduct of defendant toward this 
plaintiff caused her to be greatly downhearted, grieved and 
distressed, prevented her from getting sleep, and kept her 
in a constant condition of mental and nervous agitation 
and distress, and occasioned several serious periods of sick- 
ness, at some of which times plaintiff did become afflicted 
with high fever and delirium and general nervous prostra- 
tion, all caused by the cruel conduct and treatment of the 
defendant, as hereinbefore alleged, and said cruel treat- 
ment of this defendant toward plaintiff caused plaintiff 
to become, as she is on account thereof, broken in health 
and her nervous organism greatly impaired, and caused 
her to become a nervous wreck. On account of said cruel 
treatment of this plaintiff by defendant, it became and 
was unsafe for this plaintiff to longer live with defendant, 
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and she could not longer live with this defendant on ac- 
count thereof without great and serious danger to her 
reason and her life, and this plaintiff on account thereof, 
and on account of the said cruel treatment of this defend- 
ant toward plaintiff, on the 17th day of August, 1908, left 
the home of herself and defendant, and went to the home 
of her son in York county, Nebraska, and ever since has 
been and still is living with her said son. That defendant, 
regardless of his duties as a husband, for and during mure 
than eight years last past has been guilty of extreme 
cruelty toward the plaintiff, without any cause or provo- 
cation on her part, in the manner and form hereinbefore 
alleged.” The petition then sets out the property owned 
by defendant, the names and ages of the eight children, 
and concludes with a prayer for divorce, together with a 
reasonable sum for alimony, and for the custody of the 
four minor children, 

The answer admits the marriage, the ownership of the 
property described in plaintiff's petition, that plaintiff left 
defendant’s home on August 17, and alleges that plaintiff 
left without any cause or provocation on the part of de 
fendant, and that she remains away without any good rea- 
son therefor. The answer then proceeds at great length to 
charge plaintiff with substantially the same wrongs, both 
of omission and commission, charged against him in plain- 
tiff’s petition. In other words, the defense pleaded is that 
of recrimination, which defense defendant insists is recog- 
nized by our statute and is applicable to this case. The 
reply is a general denial. 

The decree awarded plaintiff a divorce and $11,000 per- 
manent alimony. The amount of the allowance is not ques- 
tioned, the main contentions being: (@) That the petition 
does not state a cause of action for extreme cruelty; and 
(6) that the decree is not sustained by the evidence. The 
first point must be decided adversely to defendant, under 
the authority of Berdolt v. Berdolt, 56 Neb. 792, and Hlli- 
son v. Hilison, 65 Neb. 412. 

We do not think it would serve any good purpose, either 
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to the parties to this unfortunate suit or to the public, to 
set out the evidence here. To do so in such a manner as to 
be of any service would require extending this opinion to 
an unwarranted length. We deem it sufficient to say that 
a careful examination of the evidence leads us to the same 
conclusion as that reached by the district court. We think 
plaintiff has sustained the allegations of her petition, and 
that defendant has failed to establish the counter charges 
contained in his answer. 

Hilison v. Ellison, supra, when applied to the allega- 
tions of the petition and the facts in this case, is not in any 
manner limited or modifled by Whitney v. Whitney, 78 
Neb. 240. 
~ The judgment of the district court is 

AFFIRMED, 


- 


ANNA SEVERA, APPELLEE, V. VILLAGE OF BATTLE CREEK, AP- 
PELLANT, 


FrLep DecEMBER 10,1910. No. 16,224. 


1. Municipal Corporations: Care or SImpEWALKs: Liapiyrry ror In- 
gurtes. A municipal corporation cannot delegate the construc- 
tion and care of its sidewalks to a private individual or corpora- 
tion, and thereby evade its responsibility for such care and super- 
vision, and thus escape liability for any damage resulting from 
the failure of the person or corporation, to whom such care and 
supervision are delegated, to use that reasonable care and dili- 
gence to keep such sidewalks in a reasonably safe condition for 
travel, which devolve primarily upon the municipal corporation 
itself. 


2. Witnesses: Cross-EXAMINATION. Where, in an action for injuries 
from a defective sidewalk, the defense is interposed that the 
village never had any knowledge or notice, prior to the accident, 
of the defective and dangerous condition of said sidewalk, and 
upon the trial such village introduces one of its trustees as a 
witness, it is not error to permit the interrogation of such wit- 
ness, upon crossexamination, as to statements made by him a 
few days after the accident, to the effect that prior to the ac- 
cident he had called the attention of his associate trustees, during 
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a meeting of the board, to the finwerous condition of such side- 
walk and the necessity existing for its repair. 


IMPEACHMENT. And in such a case, if such witness denies 
having made such statement, it is not error to permit plaintiff, 
upon rebuttal, to impeach such testimony. 


4. Trial: INsrructioxs. This court will not reverse a judgment for 
the refusal of an instruction, where the substance thereof has 
been given in other instructions. 


6. Appeal: VeErpict: Conriictine Evmencge. “A verdict rendered on 
substantially conflicting evidence, and approved by the trial 
court, will not be set aside on the ground that it is not sustained 
by adequate proof.” Brong v. Spence, 56 Neb. 638. 


APPEAL from the district court for Madison county: 
ANSON A. WELCH, JUDGE. Affirmed, 


Mapes & Hazen, for appellant. 


Isaac Powers, H. F. Barnhart and H. H. Kilburn, 
contra, 


FAWCETT, J. 


Plaintiff alleges that on May 17, 1906, while walking on 
the sidewalk along the east side of Fourth street, commonly 
known as IDepot street, in defendant village, she stumbled 
against a plank of said sidewalk, which her brother, who 
was walking with her, “had accidentally raised before her 
by stepping on the end projecting beyond the stringer,” 
whereby plaintiff was tripped and thrown with great force 
and violence to the sidewalk, as a result of which she was 
greatly and permanently injured; that the sidewalk was 
defective in construction and had been allowed to become 
and remain out of repair, so that numerous planks of the 
walk were loose, and the nails holding others were easily 
drawn out by a person stepping on the end of the planks 
which projected for a long distance over and beyond the 
stringers upon which they were laid; that of the rotten and 
defective condition of the stringers and the dangerous con- 
dition of said sidewalk at the point where the accident 
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occurred “defendant then and for a long time previously 
had constructive and actual notice, and in not repairing 
the same or causing it to be done, or so providing as to pre- 
vent or warn persons from passing over the same and in 
and about the premises, was guilty of gross negligence and 
want of care;” that as a result plaintiff was so badly in- 
jured that she will be a cripple for life, to her damage in 
the sum of $5,000, for which she prays judgment. The an- 
swer alleges, first, that the petition does not state facts 
sufficient to constitute a cause of action; second, admits 
that the defendant is a municipal corporation as alleged in 
the petition; and, third, a general denial. There was a 
verdict and judgment for plaintiff, and defendant appeals. 

The errors relied upon and discussed in defendant’s brief 
are: “(1) That the sidewalk in question was not upon a 
street or alley within said village, but a private walk over 
which the village had not exercised authority or control. 
(2) An attempt was made and permitted by the court, 
over defendant’s objections, to impeach Peter Neuark, a 
witness for defendant, with rebuttal testimony, upon a 
fact brought out on cross-examination, collateral and im- 
material to the issues. (8) The refusal of the court to 
give instructions first, third, and sixth, requested by the 
defendant. (4) The verdict is not sustained by sufficient 
evidence.” We will consider these assignments in the 
order named. ; 

1. Fourth street, or Depot street, as it is sometimes 
called, is laid out upon the section line between section 1, 
town 23, range 3, and section 6, town 23, range 2. An 
inspection of the plats introduced in evidence would indi- 
cate that it runs from the quarter section corner between 
the two sections above named through the central part of 
the village north to the section corners between said sec- 
tions; that some 500 or 600 feet south of the section cor- 
ners the street crosses the right of way of the Chicago & 
Northwestern Railway Company. There is a continuous 
sidewalk on the east side of the street from the main part 
of the village north to the depot of said railway company. 

12 
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Just before reaching the railroad right of way, Fourth 
street crosses Front street. The evidence shows that the 
village has at all times exercised supervision and control 
over the sidewalk in question from the business center to 
the north line of Front street, which is the south line of 
the railway company’s right of way, and that that portion 
of the walk from the north line of Front street to the 
depot was constructed by the railway company, and that 
the company has at all times assumed to keep it in repair. 
There is no substantial evidence to show that the defend- 
ant ever had anything to do with either the construction 
or repair of that portion of the walk. It is undisputed, 
however, that the sidewalk upon the right of way is a con- 
tinuation, upon the same alignment, of the sidewalk con- 
structed and maintained by the village south of the right 
of way, and that it is within the limits of Fourth street. 
While it appears that the sidewalk does not extend north 
of the depot, but terminates at that point, it is undisputed 
that Fourth street extends across the right of way, 
through what is designated upon one of the plats as 
“Pioneer Township Site Co.’s Second Addition to Battle 
Creek,” to the north section line of the sections referred 
to. The point where plaintiff sustained her injury was 
about half way between the south line of the right of way 
and the tracks of the railway company, so that it is undis- 
puted that the accident occurred upon that portion of the 
sidewalk which had been constructed by the railway com- 
pany. The section line road north of the northern 
terminus of Fourth street is the main traveled rcad lead- 
ing into the village from the rorth, and is the road over 
which the people living north enter the village. There is no 
evidence that Fourth street, where it crosses the railroad 
right of way, or, more properly speaking, where the right 
of way crosses it, has ever been vacated, or the control 
over it surrendered to the railway company. It ig clear, 
therefore, that this street, for its entire length north and 
south and across the right of way, is one of the public 
streets of defendant. It is stipulated in the record that “the 
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place where the accident occurred was at the time of said 
accident complained of, and now is, within the corporate 
limits of said village, and that the walk upon which said 
alleged accident occurred is within the said corporate 
limits.” The question presented, therefore, is whether the 
fact that this sidewalk was constructed and its repairs as- 
sumed by the railway company, and the further fact that 
the village never exercised any care and supervision over 
it, relieves the defendant from liability for any dangerous 
defects occurring and permitted to remain upon such por- 
tion of the walk, of which defendant had actual notice, or 
which had existed for such a length of time as to consti- 
tute constructive notice of such dangerous defects. De- 
fendant contends that such is the law. In this contention 
we cannot concur. 

In Brown v. Incorporated Town of Chillicothe, 98 N. 
W. 502 (122 Ia. 640), it is held: “Where, in an action for 
injuries from a defective sidewalk, it appears that the 
sidewalk was in the proper place for a sidewalk—along 
one of the streets of the town—and had been there for a 
considerable time, it will be presumed that it was there by 
the town’s consent. 

“Where a town allows a sidewalk along its street to be 
built for the use of the public, and it is so used, it becomes 
the town’s duty to see that it is kept in a safe condition.” 
The opinion fully sustains the above quotations from the 
syllabus. 

In Johnson v. City of Milwaukee, 46 Wis. 568, the sylla- 
bus reads: “In an action for injuries caused by the de 
fective condition of a foot-bridge or apron crossing a gut- 
ter in a city street, it appeared that the apron was built by 
the owner of adjoining property, without consent of the 
city, near to but not directly in the line of a street cross- 
ing; and that the city had never formally adopted it, nor 
made any repairs upon it; but there was evidence that it 
had existed there, and been actually used as part of a pub- 
lic thoroughfare, for a considerable length of time, with 
knowledge of the city and without objection on its part. 
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Held, that proof of these facts would create a presumption 
that the city had adopted the apron as part of the street 
crossing, and had become liable for injuries caused by a 
defective condition of the apron, of which it had notice; 
and that the continuance of such condition for several 
weeks would create a presumption of notice.’ In the 
opinion on p. 570 the court say: “We are of the opinion 
that some of the instructions asked on the part of the plain- 
tiff in this case were proper, and should haye been given as 
requested. For instance, the first instruction, which was 
to the effect that if the jury should be satisfied, from the 
testimony, that, before and at the tiine of the accident, the 
general line and route for travelers on foot was over the 
place and crossing where the accident happened, and the 
crossing, including the place where the accident happened, 
was in continual use as a thoroughfare for travelers going 
back and forth, and the same was there several weeks or 
months before the accident, then, so far as this case was 
concerned, the question as to who made the crossing or any 
part of it, or placed it where it was, is immaterial, and that 
the plaintiff was under no obligation to ascertain or in- 
quire who built the crossing or cross-walk, or how it came 
there. This instruction was applicable to the testimony ; 
for it cannot be denied that there was abundant evidence 
tending to prove, and from which the jury might have 
found, that the public travel for persons on foot passed 
over the cross-walk which leads from the Fourth ward mar- 
ket in a northwesterly direction, to the sidewalk near the 
junction of Second and West Water streets, and over the 
platform or bridge where tbe plaintiff fell and hroke his 
leg. If that crossing, including this bridge, platform or 
apron, as it is called, was in fact a thoroughfare in con- 
stant use by the public, the city was bound to keep it in re- 
pair, and was responsible to a person injured by reason of 
its failure to perform that duty, whether the city originally 
built the bridge or not. The correctness of this view 
would seem to be too obvious to need comment or illus- 
ivation. For surely the responsibility or irresponsibility 


’ 
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of the city to keep a thoroughfare, or, in other words, a 
public crossing, in repair, cannot be made to rest or de- 
pend upon the fact that the city built it in the first place, 
or authorized it to be built. And so, if the bridge or 
apron was originally built by the owner of the adjoining 
lot without objection on the part of the city, and the city 
suffered it to remain and to be used by the public as a 
public way or crossing, the presumption would be that 
the city had adopted the structure as a part of the cross- 
walk. Under these circumstances the city would cer- 
tainly be liable for au injury occurring by reason of the 
bridge or platform being in a dangerous condition.” 
Detiriler v. City of Lansing, 95 Mich. 484, is squarely 
in point, and is to the same effect. Fowworthy v. City of 
Hastings, 25 Neb, 1383 and 31 Neb. 825, are to the same 
effect. City of |/eCook v. Parsons, T7 Neb. 182, cited by 
defendant, does not modify or destroy the force of Fo.r- 
worthy v. City of Hastings, supra. In the Parsons case 
the opinion shows that “it does not appear from the peti- 
tion either that the @epot grounds or the place where the 
accident occurred were within the corporate limits of 
the defendant city, and the objection to the introduction 
of evidence should lave been sustained.” This is suffi- 
cient to show that the Parsons case is clearly distinguish- 
able from the Forirorthy case and from the case at bar. 
In harmony with the above cases, which meet with our 
entire approval, we hold that a municipal corporation 
cannot delegate the construction and care of its streets 
and sidewalks to a private individual or corporation, or 
even to a quasi-public corporation, and thereby evade its 
responsibility for such care and supervision, and thus 
escape liability for any damage resulting from the failure 
of the person or corporation, to whom such care 
and supervision are delegated, to use tlat reasonable 
care and diligence to keep such streets or sidewalks in a 
reasonably safe condition for travel, which devolve pri- 
marily upon the municipal corporation itself. It matters 
not that the railway company in the present case is the 
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owner of the land within its right of way abutting upon 
the street or sidewalk at the point where the accident 
occurred. So far as the defendant is concerned, it is in 
no different or better situation than it would be if such 
abutting land were owned by a private individual who 
had himself constructed such sidewalk and had assumed 
to keep it in repair. We think it will not be claimed 
that in such a case the village would be relieved of liabil- 
ity for the failure of such abutting landowner to prop- 
erly perform the duty which he had assumed. 

2. The position taken by the defendant throughout the 
trial was that its trustees or managing officers never had, 
prior to the accident, any knowledge or information as 
to the dangerous condition of the sidewalk in question. 
While introducing her evidence in chief, plaintiff at- 
tempted to show by the witness, Lambert Kerbel, a brother 
of plaintiff, that shortly after the accident he had a con- 
versation with Peter Neuark, who at that time was 1 
member of the village board of trustees, at which he, 
Neuark, stated that he had himself called the attention 
of “the village council” to the condition of the walk dur- 
ing a session of such board. The defendant objected to 
the evidence as incompetent, irrelevant and immaterial, 
and for the reason that no proper foundation had been 
laid. The objection was sustained. While defendant 
was making its case, it introduced Peter Neuark as a 
witness. Upon cross-examination of Mr. Neuark he was 
asked: “Mr. Neuark, I will ask you if it isn’t a fact 
that on or about the 24th day of May, 1906, about a week 
after the accident that plaintiff complains of, if you didn’i 
say in the saloon of Lambert Kerbel and in the presence 
of Lambert Kerbel, before this accident that you speak 
of, tell them that if they didn’t repair that walk they 
would have damages to pay?” Objected to as incompc- 
tent, irrelevant, and immaterial, and not proper cross- 
examination. The objection was overruled, and the wit- 
ness, after first saying that he did not remember, finally 
answered, “I did not.” Plaintiff then in rebuttal placed 
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Lambert Kerbel upon the stand, and the following exam- 
ination was had: “Q. Did you have a conversation with 
Mr. Newark a few days after the accident that the plain- 
tiff has sustained on the sidewalk, in your saloon at 
Battle Creek, regarding the condition of that sidewalk? 
(Objected to and overruled.) A. Yes, sir. Q. Now, I 
will ask you if in that conversation the witness Neuark 
didn’t say to you that he had a talk with the village 
board regarding the condition of this walk where Mrs. 
Severa received the injury, and that he said to the board 
that unless some action was taken to repair that walk 
‘that the city would have damages to pay? (The defend- 
ant objects to the question because the same is incompe- 
tent, irrelevant, and immaterial, and not proper impeach- 
ment testimony, no proper foundation laid. Objection 
overruled by the court, to which ruling the defendant ex- 
cepts.) By the court: This is simply for the consideration 
as to its bearing upon his statement that he had no knowl- 
edge of any bad condition of the walk. A. He did. (The 
defendant moves to strike the answer as incompetent, 
irrelevant, and immaterial, no proper foundation laid. 
Motion overruled by the court, to which ruling the plain- 
tiff excepts.) It is strenuously insisted that this was 
error, upon the theory that it was a collateral fact brought 
out on cross-examination and immaterial to the issues. 
This contention must fail. We do not think this testi- 
mony was immaterial or that it was collateral in the 
strict sense of that term. The defendant was insisting 
that the village board never had any knowledge or notice 
of the defective condition of this sidewalk. Testimony, 
showing that one of the village board had stated within 
a week after the accident that he had at one time called 
the attention of the board, while it was in session, to 
the dangerous condition of the walk, and had warned 
them that if something were not done they were liable to 
have to pay damages on account of it, was, we think, 
fair rebuttal of the defense sought to be interposed. If 
any error was committed by the court as to this testi- 
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mony, it probably was in refusing to permit plaintiff to 
offer the testimony when introducing her case in chief; 
but, be that as it may, it certainly was not error to re- 
ceive it in rebuttal. 

3. This contention of defendant must also fail for the 
reason that everything contained in the three instruc- 
tions tendered is substantially and fairly covered by the 
court in its instructions 5, 6, 12 and 13, given to the jury. 

4. That the verdict is not sustained by sufficient evi- 
dence. Upon this point the evidence is conflicting. 
There is ample competent evidence in the record to sus- 
tain a verdict either way. In such a ease, this court will 
not interfere. Brong v, Spence, 56 Neb. 638. 

Finding no reversible error in the record, the judgment 
of the district court is 

AFFIRMED. 
Rose, J., not sitting. 


JOHN W. PETERSON, APPELLANT, V. ADELBERT B. ANDREWS, 
APPELLER. 


Fitrep DECEMBER 10,1910. No. 16,238. 


1. Trial: ADMISSION or EvipENcE: DiscretTiow or Court. The reception 
of evidence collateral to the main issue, which may throw some 
light upon facts in dispute, or which may bear upon the credibility 
of witnesses, is ordinarily within the sound legal discretion of the 
trial court, and unless prejudice appears it ig no ground for re- 
versal. 


2. Appeal: IMMATERIAL EVIDENCE: HARMLESS Error. An answer of a 
~ witness which should have been stricken out as being immaterial 
and the conclusion of the witness is not prejudicial unless it 
fairly appears from the record that the answer was calculated to 
mislead the jury to the injury of the moving party. Peaks »v. 
Lord, 42 Neb, 15. 
INSTRUCTIONS: Review. A party will not be heard to com- 


plain of an instruction which follows the averments of his plead- 
ing and the evidence offered by him in support thereof. 
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VERDICT: CONFLICTING EVIDENCE. “A verdict rendered on 
substantially conflicting evidence, and approved by the trial court, 
will not be set aside on the ground that it is not sustained by 
adequate proof.” Brong v. Spence, 56 Neb. 638. 


APPEAL from the district court for Kearney county: 
Harry 8S. Duncan, Jupen. Affirmed. 


Lewis C. Paulson, for appellant. 
M.D. King, contra. 


Fawcett, J. 


The controversy in this case is over a load of corn, 
worth about $30. It was tried in the county court, and 
aun appeal taken to the district court, where there was 4 
verdict and judgment for defendant, and plaintiff ap- 
peals. 

Plaintiff alleges that, through his tenant, he delivered 
to defendant four loads of corn of the aggregate of 232 
bushels; that it was agreed between plaintiff and defend. 
ant that defendant was to grind the corn into corn chops. 
for which plaintiff was to pay at the rate of 5 cents per 
hundred pounds; that defendant refused to grind the last 
or fourth load of corn of the aggregate of 58 bushels and 
refuses to pay for said load of corn, and las converted 
the same to his own use, to plaintiff's damage in the sum 
of $30.16. In his answer defendant admits that plaintiff 
delivered three loads of corn, for which he alleges settle- 
ment was made in full, and denies the delivery of the 
fourth load. The evidence as to whether or not a fourth 
load was ever delivered is clearly conflicting; so much 
so that a verdict either way would find sufficient evidence 
in the record to sustain it. Plaintiff’s contention, there- 
fore, that the verdict is not sustained by sufficient evi- 
dence, must fail. Plaintiff further insists that. the court 
erred in excluding the testimony of the witnesses Black- 
burn and Christensen. Whatever corn was delivered by 
plaintiff to defendant was hauled to the mill by plain- 
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tiff’s tenant, one A. C. Peterson. At the time the con- 
troversy arose between the parties Peterson had removed 
from plaintiff’s farm to one of his own several miles dis- 
tant. During a discussion between plaintiff and defend- 
ant of the matter in dispute, one Lauritz Nelson was 
present. At plaintiff’s request he called up the tenant, 
A. C. Peterson, and asked him how many loads of corn 
he had delivered to defendant for plaintiff. Peterson 
answered that he thought it was two or three loads, but 
was not sure which. A few hours later, and on the same 
day, Peterson called up Nelson and stated that, after 
thinking the matter over, he was sure that he had hauled 
three loads. Upon the trial of the case, plaintiff intro- 
duced Peterson as a witness, and he then testified that 
he was sure he had hauled four loads. When interrogated 
as to his reason for saying he was sure he had hauled four 
loads, he stated that he remembered it because of the faet 
that he hauled the first two loads with his own wagon; 
that he then had a breakdown, and that he borrowed a 
wagon from his neighbor, Christensen, with which he 
hauled the other two loads; that, when he hauled the 
third load, he put the broken hind wheels of his wagon 
on the load and took them to Blackburn’s blacksmith 
shop, and, when he hauled the fourth load, he went to 
the blacksmith shop and got his wheels and took them 
home with him. The testimony which the court excluded, 
and for the exclusion of which plaintiff now complains, 
is the testimony of Christensen that he loaned Peterson 
his wagon for the purpose, as stated by Peterson, that it 
was to haul corn for plaintiff, and the testimony of Black- 
burn as to the fact and time of his repairing Peterson’s 
wagon wheels. This testimony was offered, of course, for 
the purpose of corroborating, by these collateral facts and 
circumstances, the testimony of Peterson; but this was 
entirely unnecessary, a8 no attempt was made to contro- 
vert Mr. Peterson’s testimony as to the breaking of his 
wagon, the borrowing of Christensen’s wagon, and the 
repairs made by Blackburn. We think, under the circum- 
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stances shown, that, while it would not have been error 
on the part of the court to have received such testimony 
and to have permitted it to go to the jury, it was not 
error to exclude it. The admissibility of such evidence 
is largely within the discretion of the trial court. In 
Citizens Bank v. Warfield, 85 Neb. 328, we held: “The 
reception of evidence collateral to the main issue which 
may throw some light upon facts in dispute is ordinarily 
within the sound legal discretion of the trial court, and 
unless prejudice appears it is no ground for reversal.” 
In Schenck v. Griffin, 38 N. J. Law, 462, it is held: “The 
admission of evidence of extraneous circumstances not 
material to the issue which bear remotely on the issues 
involved in the cause, or upon the credibility of witnesses, 
is within the discretion of the-judge, and its admission 
or rejection is no ground for reversal on error.” The dis- 
trict court did not err in excluding the testimony referred 
to. 

While upon the stand as a witness defendant was 
asked this question: “What do you say, Mr. Andrews, 
about this renter, or tenant, ever delivering to your mill, 
or to you at your mill or elevator, any other of this corn 
than what your books show excepting the three loads? 
A. According to my best knowledge and belief, I don’t 
believe the corn was ever brought to the mill.” Plaintiff 
moved to strike out the answer as irrelevant, immaterial, 
and as being the conclusion of the witness, which motion 
was overruled. In this ruling we think the district court 
erred; but we do not think, in the light of the examina- 
tion which followed, that this answer could have preju- 
diced plaintiff in the minds of the jury. The next ques- 
tion asked was: “What do you say as to whether or not 
this fourth load was ever delivered to you personally? A. 
According to my knowledge, it was never delivered to me.” 
This was the last question upon direct examination, and 
was immediately followed by the following question upon 
cross-examination: “Q. You say that all you know about 
it is what your books show about the delivery of the corn? 
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A. Yes, sir; that is all I know about any corm having been 
delivered to the mill by Mr. Peterson.” This, together 
with the entire examination of defendant, shows that de- 
fendant does not assume to have any actual knowledge, 
and also shows that the ground of his belief, as expressed 
in the objectionable answer, was simply the faet that his 
books did not show the delivery of such corn. We do not 
think the error is sufficient to warrant a reversal of the 
case, 

Objection is made to instruction No. 2, given by the 
court, in which the court instructed the jury that, in 
order to recover, the plaintiff was required to prove: (1) 
That he delivered four loads of corn to defendant. (2) 
The number of bushels contained in said loads. (8) 
The value of said corn per bushel at the time of the de- 
livery thereof. Plaintiff insists this was error, for the 
reason that “the jury might well say that there was no 
proof on the part of the plaintiff as to the four loads. 
We were only required to prove as to the one load—the 
fourth load.” The instruction follows the averments in 
the petition and the proofs offered by plaintiff in support 
thereof. Such being the fact, the objection is without 
merit. 

The last complaint is that the court erred in instruct- 
ing the jury that, if they found for plaintiff, the measure 
of his damages would be “the value of the corn on the 
date of delivery,” which was in March or April, while 
plaintiff contends that his measure of damages would be 
the value of the corn in the foNowing December, at the 
time he demanded payment therefor. It is unnecessary 
to consider this point, as plaintiff was not prejudiced 
by the giving of the instruction, for the reason that the 
jury did not find for plaintiff. 

Finding no reversible error in the record, the judgment 
of the district court is 

AFFIRMED. 

Ross, J., not sitting. 
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DENNIS H. CRONIN, APPELLANT, V. DANIEL J. CRONIN ET 
AL., APPELLEES, 


Firep DECEMBER 10,1910. No. 16,218. 


1. Taxation: PusLicaTion or DELINQUENT Tax List: DESIGNATION OP 
NEWSPAPER. When the county board has designated the news- 
paper in which the notice and delinquent tax list and notice of tax 
sale shall be published under the provisions of the act of 1903 for 
the collection of delinquent taxes, the treasurer has no discretion 
in the matter. It is his duty to publish the notice and tax list in 
the paper so designated within the time and in the manner pro- 
vided by the act. 


2. Counties: PuBLICATION OF DeLINQuENT Tax List: LIABILITY OF 
TREASURER. When the treasurer refuses upon demand to furnish 
such notice and list to the proprietor of the paper so designated 
for publication, and such proprietor is damaged by such refusal, 
the treasurer is liable for such damages, and the same may be re- 
covered in an action upon his official bond. 


ArrHaAL from the district court for Holt county: 
WILLIAM H. WESTOVER, JUD6éE. Reversed. 


R. R. Dickson, for appellant. 


McGilton, Gaines & Smith and Arthur F. Mullen, 
contra, 


SENEWICK, J., 


The plaintiff alleged in his petition in the district court 
that Holt county was proceeding under the act of 1903 
for the collection of delinquent taxes, commonly called 
the “Scavenger Act,” and in those proceedings the county 
board, pursuant to the statute, duly designated the 
“Q’Neill Frontier,’ a newspaper then owned and pub- 
lished by the plaintiff, as the paper in which the delin- 
quent tax list should be published, and that the treasurer 
of the county wilfully refused to furnish the plaintiff 
with the eopy of the list for publication, but did furnish 
it to a vival paper in which it was published. The plain- 
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tiff in the action sought to recover damages from the 
treasurer and the sureties upon his official bond, who 
were made defendants, for the wrongful conduct of the 
treasurer in that regard. Tach of the defendants sepa- 
rately filed a general demurrer to the petition, which de- 
murrers were sustained by the court and the action dis- 
missed. The plaintiff has appealed. 

The plaintiff does not set out at large the facts from 
which the damages which he claims should be estimated, 
but no objection is made to the petition in the briefs upon 
this ground, and we are therefore assuming that the 
allegations are sufficient to show that the plaintiff has 
suffered at least some damages. The contention of the 
defendants is that the plaintiff has shown no such inter- 
est in this publication as would entitle him to maintain 
this action; that his interest is too remote and contin- 
gent to be the basis of a right of which the law takes cog- 
nizance; that this act was not passed to enable Mr. 
Cronin to receive benefits from his paper; “that was no 
part of the design of the legislature.” It is said in the 
brief that the action of the county board designating the 
plaintiff's paper is not in any sense a contract; that the 
contract is made by the treasurer, and not by the county 
board; and that where there is no contract there can be 
no breach, and, as Cronin was under no obligation to 
publish the tax list, there was no obligation on the pari 
of the treasurer to furnish him with the list, since in 
order that there shall be a binding contract there must 
be a mutual obligation. 

The defendants have furnished us with an interesting 
brief in which they cite upon this proposition Smith r 
Yoram, 37 Ia. 89; Iowa News Co. v. Harris, 62 Ta. 501, 
and Strong v. Campbell, 11 Barb. (N. Y.) 185. Smitii 
v. Yoram, supra, was a proceeding by certiorari to correct 
the proceedings of the board of supervisors of Jonex 
county in the matter of selecting a newspaper in which 
the laws and proceedings of the board should be pub- 
lished. In the opinion, quoting from a former decision 
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by that court, it was said: “No publisher has such a 
vested, personal interest in enforcing its provisions, that 
~ he can thus resort to the courts, and compel the board to 
select his paper and have these laws published therein. 
The duty is imposed on the board; they are the cus- 
todians of the power, but no one can insist upon its per- 
formance or exercise because he happens to be at the 
time the owner of a newspaper.” Strong v. Campbell, 
supra, which was the decision of a nisi prius court, was 
an action for damages by the proprietor of a newspaper , 
against a postmaster for refusing to receive proof in re- 
gard to the circulation of the paper and refusing “to give 
them the publishing of the list of letters remaining in 
the post office.’ The court, by Johnson, J., said: “I 
have not deemed it necessary to examine the questions 
-raised as to the sufficiency of the averments in the decla- 
ration conceding the action to be maintainable, because 
in my judgment there is no foundation whatever in law 
for an action, under any conveivable state of pleading, 
for such a cause.” While these and other similar cases 
which we have examined are perhaps distinguishable from 
the case at bar, it must be said that much of the reason- 
ing euployed might be applied to this case also. The cir- 
cumstances out of which this litigation arose have been: 
already twice considered by this court. In Stute v. 
Cronin, T Neb. 738, this plaintiff sought by mandamus 
to compel this defendant as county treasurer to furnish 
him with the notice in question for publication. The 
facts upon which this litigation depends were stated some- 
what at length in that opinion. The principal question 
to be decided was whether the county board had duly 
designated the plaintiff's paper as the one in which the 
notice was to be published. It seems to have been con- 
ceded or assumed that, if the plaintiff’s paper had been 
duly designated by the county board, the defendant as 
treasurer had no discretion in the matter, and, indeed, 
this would seem to be the effect of the legislation upon 
this subject. The right of the plaintiff as relator to main- 
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tain the action appears not to have been doubted or dis- 
enssed. It was said that the trial court was justified in 
denying the writ, “hecause it appears to be conceded that 
it would have been unavailing had it issued, the time 
heing too short after the decision of the district court to 
take the steps and make the preparation necessary to 
enable the appellant to publish the list within the time 
required by law.” It is also said that “the appellant’s 
right to publish the list * * ° * was a mere abstract 
right. * * * But the situation was different when this 
suit was begun, At that time, had the appellee moved 
promptly to the discharge of his duty, the appellant could 
have made the publication.” While the writ was not 
awarded, the costs of the proceedings were taxed against. 
the defendant. This was done solely upon the ground 
that the relator was entitled to the writ at the time that 
the action was begun. This, then, was a determination hy 
this court that the plaintiff in this case had such an in- 
terest in the matter as to enable him to maintain an ac- 
tion against the defendant. Again, in Wiles v. Holt 
County, 86 Neb. 238, which was an action against the 
county by the publisher of the newspaper in which the 
notice in question was actually published by the treas- 
urer, it is said that the publication was made in the wrong 
paper; that the treasurer acted wilfully in the matter, 
and former decisions in this court in which similar rights 
have been asserted were cited and quoted from without 
criticism. It would seem that this court is committed to 
the proposition that the plaintiff has such an interest as 
to enable him to maintain the action. There are some 
considerations justifying this conclusion that perhaps 
cannot be found in the cases cited by the defendant. 
Under our statute, the duty is in the first instance im- 
posed upon the county board to designate the paper in 
which these publications are to be made. When the 
county board has acted and has designated the paper for 
that publication, the treasurer has no discretion in the 
matter. It is his duty to furnish the notice for publica- 
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tion to the paper designated by the county board. The 
petition alleges that «fter this designation had been made 
this defendant was notified of that fact by the county 
clerk, and was personally notified by the plaintiff, and 
was informed by the plaintiff that he, the plaintiff, had 
made preparation to publish the list as directed by the 
county board and was ready to do so, and demanded that 
the list be furnished to him by the treasurer for that pur- 
pose, which was refused by the treasurer. If it is con- 
ceded, as it appears to be in these briefs, that the plain- 
tiff had accepted the proposition of the county board to 
publish the list in his paper, and that the treasurer de- 
prived him of the legitimate profit by his unlawful act, 
we think that the petition states a cause of action for 
such damages as the plaintiff has sustained by the mis- 
conduct of the defendant. The general demurrer of the 
defendant and his sureties should be overruled. 

The judgment of the district court is reversed and the 
cause remanded. 

REVERSED. 
‘Ross, J., not sitting. 


_ EBENEZER W. JOHNS V. STATE OF NEBRASKA. 
FILED DECEMBER 15,1910. No. 16,738. 


1. Information: Surricrency. An information charging the defendant 
with wilfully, forcibly, burglariously and feloniously breaking and 
entering into a slaughter-house with the intent to take, steal and 
carry away certain described personal property, is equivalent to 
charging the defendant with malice, and the absence from the in- 
formation of the word “maliciously” or the appearance therein of 
the letters “jialiciously” is an immaterial error, in nowise preju- 
dicial to the defendant. 


2. Criminal Law: ASSISTANT COUNSEL For State. The county attorney, 
under the direction of the district court, may procure the as- 
sistance of counsel in the prosecution of a person charged with a 
felony, and the appearance of such counsel in the case for the 


13 
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first time while the jury is being selected, but before the defend- 
ant has exercised any peremptory challenge, is not erroneous. 


INDORSEMENT OF WITNESSES ON INFORMATION. It igs within 
the discretion of the trial court to permit the county attorney to 
indorse the names of additional witnesses on the information after 
the filing thereof and before the trial, and, if the defendant does 
not request a postponement of the trial, no prejudice will be pre- 
sumed because of such indorsement. 


EXCLUSION OF WITNESSES: DISCRETION OF CouRT. It is 
within the sound discretion of the trial court to permit the wit- 
nesses to remain in the court room during the trial. 


ACCUSED AS WITNESS: Cross-EXAMINATION. If the defend- 
ant testifies in his own behalf, the county attorney may, on cross- 
examination, ask htm whether he has been convicted of a felony, 
and, if the witness equivocates in his answer, the prosecutor may 
ask such additional questions as may be reasonably necessary to 
bring out the fact of that conviction. 


Remarks or Jupazr. The district judge, in ruling upon 
objections to the introduction of evidence, should refrain from 
expressing his opinion concerning the weight of the evidence or 
the credibility of the witnesses, but a remark to the effect that 
the counsel by cross-examination had brought out some things he 
had better let alone is not so prejudicially erroneous as to justify 
the granting of a new trial. 


DEFENSES: INTOXICATION. In the absence of special circum- 
stances, not appearing in the instant case, it is no defense for a de- 

~ fendant to prove that three hours after the offense was probably 
committed, and at a point 18 miles distant from the scene of the 
crime, he was under the influence of intoxicating liquors. 


EXCLUSION oF EvipENce. The proof is undisputed in this case 
that the defendant purchased in Germantown, where the offense 
for which he was being tried was committed, a quantity of in- 
toxicating liquors, which he took to his home in Lincoln. Held, 
it was not prejudicial error to exclude proof of his declarations 
made before starting on that trip that he intended to purchase 
such liquors. 


9, : If the prosecuting witness does not testify that 
the defendant committed the offense charged in the information, 
it is not error to exclude statements made by that witness to the 
effect that he entertained a suspicion that some person other than 
the defendant committed the crime. 


10. Larceny: Evmence. In a prosecution for larceny, if the owner of 
of the property involved had custody thereof at the time the state 
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charges it was stolen, and testifies for the prosecution or is within 
the jurisdiction of the court, it is incumbent upon the state to 
prove by that person that he did not consent to the taking of his 
property; but, if that fact clearly appears from all of the testi- 
mony of the owner, a judgment of conviction will not be reversed 
because the witness did not in so many words testify that he did 
not give such consent. 


1L . The evidence examined and commented upon in 


the opinion, and held sufficient to sustain a conviction for bur- 
glary and grand larceny. 


Error to the district court for Seward county: GErorGH 
F. CorncoRAn, JuDGE. Affirmed. 


Landis & Schick, W. W. Towle and George A. Adams, 
for plaintiff in error. 


William T. Thompson, Attorney General, and George 
W. Ayres, contra. 


Root, J. 


The plaintiff in error, upon an information charging 
burglary and grand larceny, was convicted in the district 
court for Seward county, and this action is prosecuted 
to review the record of that conviction. The plaintiff in 
error will be hereinafter referred to as the defendant. 

Counsel for the defendant contend that the first count 
in the information does not charge a criminal offense, for 
the reason that the letters “ialiciously” appear in the in- 
formation in place of the word “maliciously.” Section 
48 of the criminal code, as amended in 1905, provides: 
“If any person shall wilfully, maliciously and forcibly 
break and enter,” etc. The prosecutor charged that the 
defendant did “wilfully, ialiciously, forcibly, burglariously 
and feloniously, in the night season of said day, break and 
enter,” etc. The substitution of the letter “i” for the 
letter “m” is evidently a clerical error. Eliminating those 
letters from the information, the remaining words charge 
in effect that the act was done maliciously within the 
meaning of the criminal law. Whitman v. State, 17 Neb. 
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224. The defect does not tend to prejudice the substan- 
tial rights of the defendant and will be ignored. Criminal 
code, sec, 412. 

The defendant excepts to the appointment of Honorable 
J. J. Thomas to assist the county attorney, and emphasis 
is laid upon the alleged fact that the appointment was 
not made until afier the state had passed for cause twelve 
jurors. Section 20, ch. 7, Comp. St. 1909, authorizes the 
county attorney under the direction of the district court 
to procure the assistance of counsel in the prosecution of 
a person charged with committing a felony. Such an as- 
sistant is not required to take an oath or to give a bond. 
Bush v. State, 62 Neb. 128. From an inspection of the 
transcript it appears that the appointment was made be- 
fore the jury were called; but, from an objection recorded 
in the bill of exceptions, it appears the state had passed 
for cause twelve jurors when the order was made. In 
either event the defendant’s counsel had an opportunity 
to examine all of the jurors touching their acquaintance 
or affiliation with the assistant counsel. The statute, 
supra, does not provide that an assistant prosecutor 
shall not be appointed before the cause is set for trial, 
and there is nothing in the record or argument to suy- 
gest that the defendant was in any manner prejudiced by 
the appearance of Judge Thomas subsequent to the tine 
the cause was called for trial, and the assignment is not 
well taken. 

The district court, over the defendant’s objections, per- 
mitted the witnesses to remain in the court room during 
the trial. This subject is committed to the sound disere- 
tion of the trial court. We find nothing in the record to 
indicate that discretion was abused, although we think 
the better course would have been to separate the wit- 
nesses. Binfield v. State, 15 Neb. 484; Aurphey v. State. 
43 Neb. 34; Halbert v. Roscnbalm, 49 Neb. 498; Chicago, 
B. & Q. R. Co. v. Kellogg, 54 Neb. 138. The court did 
not abuse its discretion in permitting the county attorney 
to add the names of six witnesses to the information two 
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days before the defendant was tried; he made no motion 
for a continuance, and there is nothing in the record to 
create so much as a suspicion that he was thereby sur- 
prised or prevented from making his defense. Barney r. 
State, 49 Neb. 515. 

The defendant complains because he was asked on 
cross-examination whether he had not been twice con- 
victed of a felony. The witness admitted he had been 
convicted once, but evaded the question with respect to 
the second conviction, and finally said the second time 
he pleaded guilty. It then became necessary for the state 
to show that a judgment had been entered on that plea, 
else the prosecutor could not lawfully ask the jury to 
consider the defendant's testimony in the light of the 
fact that he had twice heen convicted of a felony. Marion 
v. State, 16 Neb. 349, 360. But nine questions were asked 
upon this subject, and seven of them were made necessary 
by the defendant’s equivocation. We find nothing in the 
record to indicate a departure from a correct rule of prac- 
tice with respect to these questions. 

Error is predicated upon the following remark made 
by the trial judge at the time he sustained an objection to 
a cross-interrogatory: “I guess we had better sustain 
that. You have found some things about the box which 
you had better let alone.” The statement was probably 
caused by the fact that a persistent cross-examination 
had strenghtened the state’s testimony, and can as well 
be attributed to a desire to protect the defendant, as to 
an improper purpose. The remark should not have been 
made, but it was not addressed to the jury, did not dis- 
parage the testimony of any witness, and should not, we 
think, be held so prejudicially erroneous as to justify us 
in holding the defendant was not accorded an impartial 
trial. The other remark referred to was of so trifling a 
character that we shall make no further reference thereto. 

The defendant excepts because the court excluded proof 
that Johns was intoxicated about midnight of the day 
the crime is alleged to have been committed. Proof of 
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that fact would not tend to prove that the defendant did 
not three hours earlier commit that crime, and the evi- 
dence was properly excluded. 

The defendant excepts to the court’s refusal to permit 
his neighbors to testify to his declaration to the effect 
that he was going to Germantown the night of the burg- 
lary to purchase intoxicating liquors. Whenever the in- 
tention with which an act is performed is of itself a dis- 
tinct and material fact in a chain of circumstances, it 
may be proved by contemporaneous oral or written decla- 
rations of the party. In the case at bar it is established 
by uncontradicted testimony that the defendant did drive 
from Lincoln to Germantown and there purchase intoxi- 
cating liquor, some of which he consumed and the re- 
mainder was brought back by him to Lincoln. The fact 
that he intended to purchase liquor in Germantown would 
explain his presence in that village, and while the court 
might with propriety have admitted the evidence, we 
think the facts developed by the uncontradicted testimony 
gave him the benefit of all the advantage he was entitled 
to receive from a consideration of his declared intentions. 

The court also excluded testimony offered to prove that 
the prosecuting witness had expressed an opinion that 
some one other than the defendant had stolen the hides 
referred to in the information. The evidence connecting 
defendant with the commission of the offense was all 
circumstantial, and the witness’ opinion concerning the 
identity of the guilty party was neither relevant nor com- 
petent, and was rightfully excluded. 

The defendant’s counsel finally urge that the evidence 
is insufficient to sustain the judgment, and especially 
contend that there is no proof of the owner’s nonconsent 
to the taking of his property. The evidence is undisputed 
that the hides were in the prosecuting witness’ slaughter- 
house during the afternoon of April 26, and that he closed 
and fastened the doors of the structure late in the even- 
ing of that day. Early the following morning the owner. 
Mr. Mitchell, discovered that one of these doors had been 
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forced open, and the hides were missing. An occasion 
particle of rock salt, such as the butcher used to cure the 
hides, was found along a line running from this door t 
the adjacent road. At this point the foot prints of horses 
and the impression made by small well-worn wagon tires 
indicated that a team hitched to an old wagon had been 
tied to the fence dividing the slaughter-house yard from 
the road. Identical foot prints and tire marks were found 
at a point about four blocks distant, where the defend- 
ant’s team stood hitched after dark the evening of the 
27th. Thereupon Mr. Mitchell, in company with the sheriff 
of Seward county, came to the defendant’s house in Lin- 
coln where they discovered the stains of bloody brine in 
the bottom of the wagon-box and brine stains upon the 
reach of the wagon used by the defendant the preceding 
evening. Small pieces of rock salt, similar to the salt 
used by Mitchell upon the missing hides, were also found 
in the wagon-box. Mitchell testified that from the ap-- 
pearance of the wagon-bed he was able to say that hides 
had been recently transported therein. There were also 
brine stains upon the defendant’s shoes. Subsequent to 
the defendant’s arrest, in answer to a question as to 
whether the hides had been found, he said: “No, they 
haven’t found them; and they may have (or will have) a 
hell of a time to find them.” The defendant sought to 
explain the incriminating circumstances, but it was for 
the jury to say under all of the circumstances whether 
they should believe him or the state’s witnesses. The in- 
structions were fair to the defendant in every particular, 
and we cannot say a finding of guilty under the circum- 
stances detailed is not supported by the evidence. 

With respect to the proof of the owner’s nonconsent, 
it appears, in addition to what has been said, that the 
owner caused the defendant’s premises to be searched 
for, but did not find, the hides. In Bubster v. State, 33 
Neb. 663, it was said that the owner of the property al- 
leged to have been stolen was apparently within reach of 
the court’s process, but was not called to testify to his 
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nonconsent; that there was no proof from which that 
fact could be logically deduced, and the proof was insuff- 
cient. In Perry v. State, 44 Neb. 414, we held that, in 
prosecutions for larceny, if the owner of the property al- 
leged to have been stolen is a witness for the state, it must 
appear from his testimony that he did not consent to its 
taking. In that case the state proved by the witness that 
his horses disappeared from the place where he had tied 
them, and five weeks thereafter were found in the defend- 
ant’s possession. The owner was not asked whether he 
consented that his horses should be: taken, nor was there 
any evidence from which that fact could be legitimately 
established. 

In Rema v. State, 52 Neb. 375, the rule announced in 
Perry v. State, supra, is cited with approval, and a judg- 
ment of conviction was affirmed. Judge NorvaL, who 
wrote the opinion in Perry v. State, supra, said in Rema 
v. State, supra: “If we are able to comprehend the effect. 
and force of the testimony, the answer must be that there 
was an entire lack of consent, although no witness in ex- 
press terms so stated at the trial.” It is therefore evident 
that this court is not committed to the doctrine that the 
owner, if a witness, must say in so many words that he 
did not consent to the taking of his property, but that the 
correct rule is that the nonconsent should clearly and un- 
equivocally appear from a consideration of all of the 
owner’s evidence. This principle is recognized quite gen- 
erally by text-writers and the courts, and receives our ap- 
proval. Rapalje, Larceny and Kindred Offenses, sec. 185; 
Underhill, Criminal Evidence (2d ed.) sec. 294; 25 Cyc. 
118; Kemp v. State, 89 Ala. 52; George v. United States, 
1 Okla. Cr. Rep. 307, 97 Pac. 1052. 

That Mitchell did not consent to the taking of his prop- 
erty is clearly shown by his testimony. It satisfactorily 
appears from an inspection of the entire record that the 
defendant has had a fair trial. 

The judgment of the district court, therefore, is 


AFFIRMED, 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


aT 


JANUARY TERM, 1911. 


Mary HUNTER, APPELLEH, V. HENRY C. HUNTER, 
APPELLANT. . 


Finep January 9,1911. No. 16,197. 


1, Appeal: Morron ror NEw TRIAL: PRESUMPTIONS. In the absence 
of a showing in the transcript of the proceedings of the district 
court as to the date of the final adjournment of the term of said 
court, the supreme court will presume that a motion for a new 
trial, filed on the day of rendition of the judgment, or within 
three days thereafter, and which motion is referred to in the 
entry of the judgment as overruled, was filed during the term. 


RecorD: STATEMENTS OF CLERK. Statements in writing by 
the clerk of the court, not a part of the transcript of the record, 
or bill of exceptions, cannot be received for the purpose of con- 
tradicting the court records. 


3. Divorce: PLEADING: MrssornpER. Where a petition for a divorce con- 
tains as a part thereof a demand for the settlement and adjudica- 
tion of property rights not growing out of the marriage relation, 
a demurrer thereto for misjoinder of causes of action should be 
sustained. If said objection is seasonably made, the trial court 
should not pgpceed with the case, but order the pleadings reformed 
so as to present only the suit for divorce. The district court hav- 
ing heard and decided that part of the cause demanding a 
divorce and finding there was no sufficient proof of marriage, the 
evidence is examined, and the decision and decree of no marriage 
ig affirmed, and the judgment for damages is reversed and the 
cause in that behalf remanded. 
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APPEAL from the district court for Sioux county: 
JAMES J. HARRINGTON, JULGH. Affirmed in part and re- 
versed in part. Action for divorce dismissed. 


Justin HE. Porter, for appellant. 


A. M. Morrissey and Allen G. Fisher, contra. 
REESE, C. J. 


This suit was commenced in the district court for Sioux 
county. Owing to the contention between counsel as to 
the nature of the action and the authority of the district 
court to render the judgment which was entered, we copy 
the petition in full. It is as follows: 

“The plaintiff, for cause of action, alleges that she was 
born in the Kingdom of Denmark in the year 1864, and 
in 1886, she came to Sioux county, Nebraska, and met the 
defendant, then a man of mature years, aged 42; that 
thereupon the defendant, who was then engaged in the 
ranch business in said county, applied to the plaintiff, 
who was then a very comely woman, a member of an in- 
digent family, unlettered in the English language, or in 
the laws or customs of this country, to enter his employ 
as a domestic servant at the agreed rate of $10 a month, 
and, in addition, there was to be furnished by the defend- 
ant sufficient and proper quantities of groceries and 
materials to prepare their subsistence and other neces- 
sary articles of housekeeping and living. And plaintiff 
alleges that the said contract has never yet been abro- 
gated nor set aside, but, pursuant thereto, the plaintiff 
entered into the service of the said defendant as such 
domestic housekeeper, and remained at said house con- 
tinuously, performing such contracted sérvices thereat 
until November, 1904. And plaintiff alleges, further, 
that the defendant never paid her any of the stipulated 
wages, and has wholly failed from the date hereinafter 
mentioned, 1887, to furnish any of the necessary groceries 
or other articles necessary for the said housekeeping and 
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living of the parties thereto; that thereafter, at the prem- 
ises aforesaid, the defendant proposed marriage to this 
plaintiff between the parties hereto, and the said proposal 
was accepted, and, in pursuance thereof, the said defend- 
ant represented to the said plaintiff, who was an inex- 
perienced, foreign-born virgin, without experience or 
knowledge in relation to such matters, that the marriage 
might be performed by a ceremony before a minister, or 
by the defendant acknowledging and introducing her 
under his name as his wife, in either event to be accom- 
panied by cohabitation, and accordingly this plaintiff 
believed, relied upon as true, and acted upon said rep- 
resentations of defendant, and from that date until No- 
vember, 1904, the parties hereto have lived together, co- 
habited together, as man and wife, and each held them- 
selves out aS such, and from the date above mentioned 
the defendant has introduced plaintiff to their neighbors 
in the community where they have lived and elsewhere as 
his wife, and caused the fact of their marriage to be pub- 
. lished in the newspapers of said county. And the plaintiff 
alleges that ever since the date of their said marriage the 
plaintiff has conducted herself toward the defendant as 
a faithful, chaste and dutiful wife, and, in addition to per- 
forming the ordinary housekeeper’s duties above de- 
scribed, she has toiled in their fields as a farm hand in 
plowing, fertilizing, and harvesting their meadows and 
erain fields, and has herded, and pastured, and fed and 
watered, and harnessed and unharnessed their herds and 
horses in summer, and even in winter during the periods of 
sickness and the attacks of drunkenness hereinafter re- 
lated. And plaintiff alleges that she has raised poultry 
and garden, and made butter and marketed the produce, 
and thereby provided their living and much of the house- 
hold goods necessary continuously during their married 
life, without any help from defendant. 

“And plaintiff alleges that during all their married 
life, the said defendant was habitually accustomed to the 
drinking of intoxicating liquors; and frequent intoxica- 
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tion. And plaintiff alleges, further, that plaintiff (defend- 
ant) always has been of poor judgment in matters of 
business, and been habitually a spendthrift, and that 
within the last year the said defendant has become very 
reckless and has squandered, and yet is squandering, in 
dissipation large sums of money, and continues still to do 
this; that he has converted a considerable portion of his 
property into houses which he lets for the purposes of 
prostitution, which places he frequents constantly; that 
he has conveyed without any honest consideration thereof 
a large house used as a place of prostitution, which has 
cost in the neighborhood of $3,000, to one Mercedes 
Goodwin, alias Madam Grant, a colored prostitute, and 
with her associates in the management of said business, 
together with gambling there carried on, and he has com- 
mitted adultery there with the said colored woman; that, 
by reason of his so consorting with these lewd people, the 
plaintiff fears for her own health, if she shall longer co- 
habit with the defendant as his wife. 

“Plaintiff alleges, further, that she has but small means 
in live stock and real estate of her own earning and sav- 
ing of the possible value of $1,000, and that the defendant 
owns property consisting of real estate in Crawford, Ne- 
braska, and of money deposited in the First National 
Bank, and of money due him from various residents of 
Dawes county, Nebraska, and of real estate and money 
loaned in Kern county, California, of the fair cash value 
of at least $70,000, and that defendant has threatened to 
convert all the said property in Dawes county into cash, 
and to remove it himself from said state. 

“And plaintiff alleges, further, that there are no fruits 
of their said marriage. 

“The plaintiff therefore prays judgment that the de- 
fendant, pending this suit, be enjoined and restrained 
from converting into money or movable property, and re- 
moving the same from Nebraska, the property therein 
situated; that on the final hearing the injunction be made 
perpetual. Plaintiff prays, further, that she be decrecd 
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to be the lawful wife of said defendant, and that durin: 
the continuation of his misconduct above described she |) 
excused from cohabiting with him as such, but that he be 
decreed to pay her as such separate maintenance a suit- 
able sum commensurate with the income of his said prop- 
erty, and that she be given counsel fees in the sum of 
$1,000, and by decree an alimony out of said property 
situate in Dawes county, Nebraska, of $25,000. And 
plaintiff prays, further, that for the procuring of the 
testimony of witnesses and other necessary expenses in 
the maintaining of this suit, in addition to her separate 
maintainance mentioned above, she be allowed a suitable 
sum, not less than $300 in amount, and also counsel fees 
in the like sum, as well as her wages at their reasonable 
value of $25 a month during the period above mentioned, 
and for such other and further relief as may be just and 
equitable.” 

At the time of the filing of the petition plaintiff filed 
with the clerk a precipe for summons with the following 
directions: “Indorsed only—‘Injunction asked, and 
divorce.” A summons was issued and served, -with the 
indorsement: “If defendant fail to appear and answer, 
the plaintiff will take judgment for divorce. Injunction 
asked.” A demurrer was filed to the petition, but the 
transcript does not show any disposition of it. 

‘The defendant answered the petition, denying the un- 
admitted allegations thereof, and averring that the al- 
leged causes of action stated in the petition are inconsist- 
ent, repugnant and improperly joined; that plaintiff is 
not and never was the wife of defendant; that as Mary 
Hansen she was for some time in the employ of defendant 
as his housekeeper and servant, but in no other capacity, 
that he did, long before the commencement of the action. 
fully pay, satisfy and discharge, by payment, the claim of 
the said Mary Hansen for such services, and that there 
wus a full and complete settlement, discharge and satis- 
faction of all accounts between them. Plaintiff replied 
by a general denial, 
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A trial was had to the court without the intervention of 
a jury, the record showing that, when the first witness was 
called, defendant objected to the introduction of any evi- 
dence for the reason that the petition did not state a cause 
of action, and that there were “two or more inconsistent 
and repugnant alleged causes of action, and are improp- 
erly joined.” The objection was overruled, to which de- 
fendant excepted, and the following memorandum entered 
in the bill of exceptions: “By the court: The defendant 
specifically states that he does not waive a jury.” The 
trial proceeded and resulted in a finding that the parties 
“were never married, and are not man and wife,” and 
upon all other points found in favor of plaintiff, and 
that “the defendant is indebted to the plaintiff on the 
cause of action set out in the said petition in the sum of 
$2,000, and that plaintiff is entitled to judgment against 
defendant for said sum.” The entry continues: “And 
thereupon the cause came on for hearing upon defend- 
ant’s motion for new trial,” which was overruled. A 
judgment was entered against defendant and in favor of 
plaintiff “for the full sum of $2,000, her debt,” and costs. 
Execution was awarded for the collection of the same. 
Defendant appeals. In the brief and argument of plain- 
tiff, she presents her “point on cross-appeal,” but we 
find nothing in the record showing that a cross-appeal 
has been taken, nor that any effort has been made in that 
direction. The subject will not be referred to again. 

It is insisted that the motion for a new trial was not 
filed until after the final adjournment of the district 
court. As we have seen, the journal entry of the find- 
ings and judgment of the court contains the recital that 
the “cause came on for hearing upon the defendant’s 
motion for new trial, upon consideration whereof the 
court overrules said motion, to which defendant excepts.” 
The judgment was rendered on the 3d day of December, 
1908. The clerk’s filing mark on the motion for new 
trial shows that it was filed on the same day. There is 
nothing in the record proper showing when the court ad- 
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journed. In view of the verity of the record, we must 
presume as matter of law that the motion was filed be- 
fore final adjournment, whenever that may have been. 
If counsel designed insisting upon an objection that the 
motion was filed after the adjournment of the court for 
the term, he should have suggested a diminution of the 
record and filed a duly certified transcript of the record 
showing the date of the final adjournment. In the ab 
sence of such record, we have no way of knowing the true 
fact. There is a written statement by the clerk copied 
on the reverse side of the motion, but no part of the 
certificate of filing, dated January 13, 1909, but not 
under the seal of the court, by which it is sought to con- 
tradict the filing date on the motion, as well as the re- 
citals of the journal entry, but as this is no part of either 
the transcript, or bill of exceptions, we cannot receive 
it as evidence of what it contains, and therefore it will 
not be further noticed. 

From a reading of the petition, including the prayer, 
the precipe, and indorsement upon the summons, it must 
be apparent that the purpose of the action is for a decree 
of divorce, and for alimony, based and founded upon a 
common law marriage. No otlier conclusion can be 
drawn therefrom. It is true that there are averments by 
which it would seem that the pleader sought to recover 
servant’s wages for the plaintiff during the time she al- 
leges that she was the lawful wife of defendant. This, of 
course, could not be allowed in connection with a decree 
of marriage with divorce and the $25,000 alimony 
claimed. The two causes of action could not be blended 
in the same count of the petition, nor could defendant be 
deprived of his right to a jury trial upon an action at law 
for wages as was done in this case. The two causes of 
action, should it be held that there are two, are so en- 
tirely inconsistent as to require the holding of the de- 
mand for wages as mere surplusage, and not entitled to 
any consideration; the action being essentially in equity 
for divorce, The record shows without question that the 
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defendant availed himself of every legal method of ob 
jection to the procedure known to our practice—by de- 
murrer, answer, objection to the introduction of evidence, 
and motion for new trial. The question is properly saved. 
In Reed v, Reed, 65 Neb. 849, the subject was before this 
court, and the law was clearly stated by Mr. Commis- 
sioner DUFFIE that, where objection is made, suits con- 
cerning the property rights of the parties cannot be joined 
with actions for divorce. It would serve no good purpose 
to rediscuss the matter here. The judgment of the district 
court was reversed and the cause was remanded for fur- 
ther proceedings. Upon the reappearance of the cause in 
the district court, the plaintiff sought to again present 
the same issues by an amended petition. The cause 
was then appealed to this court, when the rule was 
reannounced (feed v. Reed, 70 Neb. 775), and was 
again heard upon another branch of the case at page 779, 
the two latter opinions having been written by Judge 
L.ARNES, then one of the commissioners. The question has 
been set at rest in this court, and the citation of other 
than the authorities referred to in those opinions is not 
necessary. 

The action being in its essence one for divorce, the 
evidence has been examined, and it is found that the find- 
ing and decision of the district court that a marriage had 
not been established is approved and the decree is 
affirmed. The action for divorce is disinissed. The de- 
cision awarding a money judgment for wages alleged to 
be due is reversed, and that part of the case is remanded 
to the district court for further proceedings in accordance 
with law. The costs in this court are taxed to plaintiff. 


JUDGMENT ACCORDINGLY. 
Fawcett, J:, not sitting. 
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C. S. Hoyt ET AL, APPELLEES, V. CHICAGO, Rock ISLAND 
& PAciFIC RAILWAY COMPANY, APPELLANT. 3 


Frrep January 9,1911. No. 16,217. 


Justice of the Peace: ATTORNEY’s LIEN: ENForRCEMENT: APPEAL, A 
employed B as his attorney, and commenced a suit in justice 
court against C. Pending the suit B filed with the papers in 
the case an attorney’s lien. Before the day set for trial, and 
subsequent to the filing of the statement for lien, A and C settled 

: their controversy, C paying A the amount agreed upon, which was 
in excess of the lien. On the day set for trial, C did not appear, 
when B applied orally to be admitted as a party plaintiff to the 
extent of enforcing his lien. The court permitted him to do so 
and, upon a hearing, rendered judgment against C for the amount 
of his claim. C appealed to the district court, where B filed a 
petition setting up his claim, less a credit thereon paid by A. C 
answered the petition by general denial, but objected to the 
introduction of evidence by demurrer ore tenus. The objection 
was overruled, the case heard on the merits, and judgment 
rendered against C. Held, That, while the proceedings in the 
justice court were irregular, the court had jurisdiction of the 
subject matter, and the judgment was not void. Held, further, 

. that the appeal by C conferred jurisdiction upon the district court, 
and its judgment was valid. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JUDGE. Affirmed. 


William D. McHugh and W. H. Herdman, for appellant. 
Oliver S. Erwin, contra. 


Reesz, C. J. 


The original action, out of which the present one has 
grown, was instituted by C. 8. Hoyt in justice court in 
Douglas county for the purpose of recovering the sum of 
$175.51 from the defendant on account of damage to 
property shipped over its line of railroad. Erwin was 
employed as the attorney for the plaintiff and commenced 
the action. The bill of particulars was filed November 1, 
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1906. The cause was finally continued for trial to Janu- 
ary 4,1907. On the 19th day of December, 1906, plaintiff’s 
attorney filed a paper in said cause, which, after the title 
of the case, was as follows: “Notice is hereby given that 
I have and claim an attorney’s lien in the above case for 
services rendered therein in the sum of $50. (Signed) 
Oliver 8S. Erwin.” On the 4th day of January, 1907, the 
date to which the cause had been continued, the defendant 
did not appear, “but made default,” the justice’s docket 
reciting that “this cause coming on for hearing before me 
upon plaintiffs bill of particulars and the evidence was 
submitted to me, and Oliver 8. Erwin was sworn and 
examined on behalf of plaintiff, who was also made party 
to the suit as plaintiff on his own motion, I find there is 
due, after being fully advised, to said Oliver S. Erwin for 
services rendered plaintiff, C. 8. Hoyt, the sum of $50 and 
costs of this action taxed at $3.75,” and for which judg- 
ment was rendered against the defendant. From this 
judgment defendant appealed to the district court, 

When the cause appeared in the district court Erwin 
filed a petition alleging his relation to the case as the at- 
torney for plaintiff; the filing of the notice of lien for $50; 
the subsequent payment of $30 by Hoyt; the settlement of 
Hoyt’s claim by defendant after the filing of the notice of 
lien, without notice to Erwin; and that the amount paid 
Hoyt by defendant was $180. Judgment was demanded 
for the balance due Erwin on his lien. The answer of de- 
fendant was a general denial. The cause was tried to the 
court without the intervention of a jury. The court found 
in favor of Erwin, and rendered judgment in his favor 
against defendant for $21.85. Defendant appeals, 

No question is raised by either the pleadings or briefs 
as to the sufficiency of the statement for lien, or want of 
service of notice upon defendant of Erwin’s claim, and 
the subject will be passed without decision or further 
reference. 

It is contended by defendant that neither the justice of 
the peace, nor the district court, had any jurisdiction of 
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the subject matter set up in the petition by Erwin, as 
between Erwin and defendant, and that both judgments 
were therefore void; that the petition filed by Erwin in 
the district court did not state a cause of action against 
defendant; that the judgment of the district court was 
not sustained by the evidence, and that it is contrary to 
law. It must be conceded that the proceedings in the 
justice court, as appears from the transcript of the docket 
of that court, were quite irregular and crude, but we are 
not able to say that the court had no jurisdiction of the 
subject matter of Erwin’s claim. The lien was filed before 
the settlement with. Hoyt and the payment to him by de- 
fendant of the amount agreed upon, and if the rule stated 
in Hlliott v. Atkins, 26 Neb. 403, that the “claim for a lien 
may be filed with the papers in the case, and the adverse 
party will be chargeable with notice of its existence,” can 
be applied to justice courts, the defendant had due notice 
of rwin’s rights at the time of the. payment. 

It is insisted that the procedure in the justice court was 
not sufficient to confer jurisdiction; that some pleading 
and application to be made a party to the suit, in addition 
to the statement of lien with the papers, should have been 
filed. That such course would have been a proper one 
cannot be denied; but, in view of the many holdings of 
this court that the rules of procedure which prevail in the 
courts of record should not be applied with the same 
strictness to justice courts, we cannot hold the judgment 
void. The appeal by defendant to the district court con- 
ferred upon that court the jurisdiction which the justice 
court had, and the filing of the petition by Erwin was not 
objectionable practice. The petition stated the principal 
facts quite indefinitely, it is true, but as issue was joined 
thereon without its sufficiency being questioned by motion 
or otherwise, preliminary to the answer, it would have 
to be held good on demurrer ore tenus. 

There being no error discovered which would require 
the reversal of the judgment of the district court, it is 


AFFIRMED. 
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In RE APPLICATION OF METZ BROTHERS BREWING COM- 
PANY For Liquor LICENSE. 


J. M. Letpy, APPELLANT, V. METZ BRoTHERS BREWING 
COMPANY, APPELLEE. 


Foxp JANUARY 9,1911. No. 16,533. 


1. Intoxicating Liquors: Sams at Reram. A manufacturer of beer 
who sells his product to unlicensed consumers for their use sells 
at retail within the meaning of chapter 82, laws 1907. 


LicensE. A manufacturer of ,beer who sells his 
product at retail is guilty of selling beer without a license, and, 
that fact being made to appear, an excise board should not issue 
a license to him in the year next succeeding the commission of 
that offense. 


APPEAL from the district court for Douglas county: 
Lee EStetin, Jupcn. Reversed with directions. 


L. D. Holmes, Elmer BH. Thomas and W. R, Patrick, for 
appellant. 


Myron L. Learned, contra. 
John C. Cowin and John P, Breen, amici curie. 


RuEsE, C. J. 


In December, 1909, Metz Brothers Brewing Company, 
a corporation, applied to the board of fire and police 
commissioners of the city of Omaha for license to sell at 
wholesale malt, spirituous, and vinous liquors during the 
license year commencing January 1, 1910. A_ re- 
monstrance was filed alleging, among other things, that 
the applicant had sold malt liquors, to wit, beer, at retail 
during 1909. The board overruled the remonstrance and 
granted the license. An appeal was prosecuted forthwith 
to the district court for Douglas county and the judge 
presiding held that the applicant had been guilty of selling 
beer at retail as charged by the remonstrant, but that the 
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“Slocumb law” did not apply to such conduct, and the 
ruling of the board was confirmed. The remonstrant has 
appealed to this court. 

The only witness produced before the board was. Mr. 
Charles Metz, president of the corporation. His testi- 
mony is frank and unequivocal. It appears that in 1864 
Metz & Brother, a partnership, were engaged in brewing 
beer in Omaha, and continued until the formation of the 
plaintiff corporation in 1894, and from the last named 
date until the present time said business had been con- 
ducted by the corporation. In 1909 the corporation was 
licensed to sell at wholesale intoxicating and malt liquors. 
During all of that year the licensee sold large quantities 
of beer to consumers; all of the liquor thus sold was 
placed in quart or pint bottles, which were sealed and 
thereafter packed in cases containing two dozen bottles. 
The boxes were securely fastened, and purchasers were 
not permitted to open a case or drink beer while upon the 
applicant’s premises. The applicant and its predecessor 
in business sold heer to consumers in like manner for 15 
years last past. The applicant does not solicit orders, 
but fills them whether received directly from purchasers 
or through the agency of the mail or telephone, and the 
greater part of case beer is sold direct to consumers. 
No discrimination is made in the price per case charged 
for beer between the smallest and largest order received. 
Before applicant’s license was issued in 1909, the attorney 
for the board of fire and police commissioners prepared a 
written opinion advising the board that a brewer could 
not lawfully sell beer according to the course of business 
pursued by the applicant, and Metz Brothers Brewing 
Company was given, or procured, a copy of that opinion. 

Counsel for the respective parties present the case in a 
double aspect. The applicant’s counsel contends that the 
learned district judge erred in holding that Metz Brothers 
Brewing Company sold any beer at retail within the 
meaning of the “Gibson law,” but that in any event a 
violation of that act should not disqualify a manufacturer 
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from receiving a license to manufacture beer and to sell 
it at wholesale. The remonstrant’s counsel argue that the 
district judge’s finding is correct, but his conclusion is 
unsound. : 

The traffic in intoxicating liquors is subject to such re- 
straints and regulations as the legislature may prescribe. 
State v. Hardy, 7 Neb. 377; Hunzinger v. State, 39 Neb. 
653; In re Phillips, 82 Neb. 45. Prior legislative enact- 
ments passed for the purpose of regulating and restrict- 
ing that traffic were merged in the “Slucumb law” (laws 
1881, ch. 61; Ann. St. 1909, ch. 32, sec. 7150 et seq.). The 
“Gibson law” (laws 1907, ch. 82) is supplemental to 
chapter 61, laws 1881. The act of 1907 has no independent 
title, but when enacted became a part of the Slocamb law 
as fully as though it had been originally written in the 
text of the earlier acts. Johrer v. Hastings Brewing Co., 
83 Neb. 111. A corporation cannot qualify as a retail 
dealer in intoxicating or malt liquors. Rohrer v, Hastings 
Brewing Co., supra. By the terms of the Gibson aet it is 
made unlawful for any person, natural or corporate, en- 
gaged in the manufacture of malt, spirituous or vinous 
liquors, to become interested directly or indirectly in any 
retail license for the sale of intoxicating or malt liquors, or 
to in any manner assist any retail dealer to procure such a 
license, or to lease premises for the use of such a retail 
dealer. Section 3 of the act (laws 1807, ch. 82) provides: 
“No liquor license issued to any person or corporation 
engaged as a manufacturer, wholesaler or jobber of malt, 
spirituous or vinous liquors shall entitle the holder thereof 
to engage, or in any manner to become interested, under 
pretext or otherwise, in the retail traffic in such liquors in 
this state.’ Within seven days after the Gibson act 
became effective, this court, in an opinion filed in the 
case of In re Reusch, 79 Neb. 449, stated: “We think 
that the intention of the legislature in the passage of sec- 
tions 1, 2, 3 and 5 of the act assailed (laws 1907, ch. 82) 
was to prevent manufacturers, wholesalers or jobbers of 
intoxicating liquors, or their agents, from selling or being 
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interested in the sale of intoxicating liquors at retail.” 
With this settled construction of the law, it becomes 
necessary to ascertain whether the applicant did, within 
the meaning of the statute, sell beer at retail in 1909. 

The liquor traffic has frequently been classified for 
revenue and license purposes by acts of parliament and 
congressional and levislative enactments, and quantity 
has generally been the factor differentiating a wholesale 
from a retail sale. The fact that no such standard was 
adopted in the Gibson act is good evidence that some other 
element controls, one so well known that neither the per- 
sons engaged in the traffic, ner the officers charged with 
the enforcement of the law, should have any difficulty in 
understanding the test and making the application. 
Wholesale dealers as a rule sell only to merchants who 
buy to sell to the consumer, whereas retail dealers sell 
direct to the consumer, and not to other retail merchants. 

The definition of the word “retail,” as should be applied 
to sales as given in Webster’s New International Diction- 
ary, is: “To sell in small quantities, as by the single 
yard, pound, gallon, etc.; to sell directly to the consumer ;” 
and in the Standard Dictionary: ‘To sell in sinall quan- 
tities, such as are immediately called for by consumers.” 
If the contention of applicant is to prevail, the manufac- 
turer can inclose two pints in a sealed package as easily 
as twenty-four and deliver to consumers, and thus practi- 
cally nullify the provisions of our liquor laws and peddle 
his product throughout the city and country. 

In State v. Scampini, TT Vt. 92, the court considered 
the proper construction to be given the words “wholesale” 
and “retail” as applied to the liquor traffic. In that case, 
as in the one at bar, the statute to be construed did not 
classify according to the amount of liquor sold at any one 
time. The court held in the Vermont case that sales by 
wholesale are only those sold to persons having a license 
to sell direct to the consumer for consumption. The 
opinion cites with approval the definition given by Bacon, 
V.C., in Treacher & Co. v. Treacher, W. N. (1874, Eng.) 4, 
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which is as follows: “As a general rule ‘wholesale’ mer- 
chants dealt only with persons who bought to sell again, 
whilst ‘retail’ merchants dealt with consumers.” The 
same definition is given to the words in 3 Stroud, Judicial 
Dictionary (2d ed.) p. 2237, and in 12 Ency. Laws of Eng. 
587. The same distinction is made in classifying the 
liquor traffic in State v. Lowenhaught, 11 Lea (Tenn.) 18. 
Counsel for the applicant criticises the case last cited, and 
correctly argues. that the statement is dictum as applied 
to the record in that case. But the Tennessee court adopt 
the same classification in State v. Tarver, 11 Lea (Tenn.) 
658, where the question is necessarily involved in the de- 
cision made, and the court say: “That the distinction 
between a wholesale and retail dealer did not depend upon 
the quantity sold by either, but that sales to purchasers 
of packages or quantities for the purposes of trade or 
being resold, constituted a wholesale dealer; and sales to 
persons or customers for purposes of consumption con- 
stituted a retail dealer.” See, also, Webb uv. Baird, 11 Lea 
(Tenn.) 667. The question is considered and the question 
re-examined by the Tennessee court in Jarrison v. State, 
96 Tenn. 548, and the same conclusion reached that was 
attained in State v. Tarver, supra. The rule announced 
in the Vermont case and in the Tennessee cases is practi- 
cal and unerring in its application, The limit which na- 
ture has placed upon the consumption of strong drinks by 
an individual will practically limit all sales to unlicensed 
consumers to purchases of a retail character. The mere 
fact that the applicant has engaged in the retail traffic for 
years will not work a repeal of a law enacted three years 
since, to prevent it, in common with all other manufac- 
turers, from engaging in that business. The “original 
package” theory presented as a defense to sales of bottled 
beer by the case does not apply. The legislature has not 
said that a sale by wholesalers of their commodity in 
original packages shall not constitute a sale at retail. 
Should the law be so construed, every manufacturer and 
wholesaler might engage in the retail traffic, subject only 
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to their inability to sell by the drink. To adupt any stand- 
ard other than the one we have suggested, in classifying 
the liquor traffic for the purposes of the liquor laws of 
this state, will involve the entire subject in doubt and 
uncertainty, and eventually will emasculate a_ highly 
remedial statute. The finding of the district judge that 
the sales were made at retail is sustained by the law and 
the evidence. See State v. Spence, 58 So. (La.) 596. 

The conclusion announced that such a violation of law 
presents no bar to the granting of a wholesaler’s license 
‘cannot be upheld. If a wholesaler sells at retail, he is in 
the plight of one who sells without a license, because his 
license affords no protection as against a prosecution. 
Adams v. Hackett, 27 N. H. 289; Gersteman v. State, 35 
Tex. Cr. Rep. 318; Pearson v. International Distillery, 72 
Ia. 348; Rohrer v. Hastings Brewing Co., 83 Neb. 111. 
The applicant, therefore, during the year 1909 violated 
section 11 of the Slocumb law (laws 1881, ch. 61; Ann. St. 
1909, ch. 32, see. 7161) and license should not have been 
granted it for the current year. 

The judgment of the district court, therefore, is reversed 
and the cause remanded, with instructions to cancel the 
license issued to the applicant. 

REVERSED, 


BARNES, FAWCETT and SEDGWICK, JJ., dissenting. 


We are unable to concur in the majority opinion. The 
reasons for our disseut, briefly stated, are as follows: 
The opinion holds that the sale by a brewer of sealed 
eases, containing 24 quart or pint bottles of beer, to one 
not a licensed retailer of intoxicating liquors is a sale at 
retail, and a violation of the statutes regulating the sale 
of intoxicating liquors regardless of conditions or price. 
It defines the terms wholesale and retail in a manner quite 
at variance with the generally adopted meaning of those 
words when applied to the sale of other commodities. The 
statement of facts contained in the majority opinion 
wholly eliminates the question of price, which ought to be 
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stated and considered in order to correctly decide the 
main question presented for our determination. It is 
agreed by the parties to this controversy that the Metz 
Brothers Brewing Company is solely a manufacturer of 
beer, and that its business has been conducted by it and 
its predecessor in the city of Omaha for more than 30 
years; that during all of that time it has been disposing 
of its product in the following manner: That in 1909 the 
defendant had a wholesale license, but no license to do 
a retail business. During that year, as in all preceding 
years, it sold beer directly to individuals for their own 
use Or Own consumption, delivering it at the homes of 
citizens of Omaha, and shipping it to parties outside of 
the city in cases containing not less than two dozen bot- 
tles; some of the cases holding two dozen pint bottles and 
others two dozen quart bottles. The cases are made of 
wood with a hinged lid and catch. After a case is filled 
the lid is fastened down and sealed by putting a wire 
’ through the catch and fastening it so that no one can 
open the case except by breaking the seal or box. The 
defendant does not manufacture anything except beer, and 
does not handle liquors of any other description. It sold- 
no beer in bottles to any one, either at the brewery or 
elsewhere, during 1909, except in cases containing the 
number of bottles above mentioned. No one can buy beer 
from the defendant by the glass, or any number of botiles 
less than a full case. The cases described are the original 
packages in which the beer is put up at the brewery, and 
the same kind of cases are sold to all, whether saloon- 
keepers for resale or individuals for home cousumption. 
The retail price of the pints is 15 cents a bottle, and the 
quarts 25 cents a bottle. The price charged by the defend- 
ant for a case of pints is only $1.30, and for a case of 
quarts $2.25. The price is the same to all, and the ques- 
tion is not asked whether the case is for resale or for 
home consumption. It appears that only about 2 per cent 
of the bottled beer sold for home consumption is sold by 
saloons. There is no personal solicitation of orders for 
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beer. The orders for cases of beer come over the tele 
phone and by mail, the former generally from citizens of 
Omaha, and the latter from persons outside of the city. 
Defendant keeps teams for the purpose of delivering its 
beer, but, so far as the evidence shows, saloon-keepers do 
not so deliver the beer sold by them. No purchaser of a 
case of beer at the brewery is ever permitted to open 
it and drink any of the beer on the premises. De- 
fendant has never sold beer by the glass or the single 
bottle, or in any other manner than in the original pack- 
ages above described. During the 30 years defendant and 
its predecessor have been in business its beer has been 
sold for home consumption in unbroken packages, the 
cases being of the same kind and size as sold to the saloon- 
keepers, either in or outside of Omaha. In many ivatances 
it is impossible to know whether an order is giver by one 
who is a saloon-keeper or not. The percentage of beer 
which the defendant sells in original cases for home con- 
sumption is about 10 per cent. of its total vutput, the 
remaining 90 per cent. being sold to retail dealers. 
Former police boards, and the authorities of the city of 
Omaha, have been aware of the practice of the defendant 
in selling its beer in such unbroken packages for home 
consumption during all of the time it has been in business. 
Defendant’s beer is made in Omaha, Nebraska, and the 
sales referred to in this case were made in that city to 
parties residing in the state, and in some instances to 
parties residing outside of the state. The beer is delivered 
either to residences or to saloons indiscriminately, and 
the same price is charged to all. 

To our minds, the sales above described are sales at 
wholesale, and not at retail as held by the majority opin- 
ion. The Century Dictionary defines the word ‘“whole- 
sale” as follows: “Sale of goods by the piece or in large 
quantity, as distinguished from retail. * * * In the 
mass; in the gross; in great quantities; hence, without 
due discrimination or distinction ;” and the word “retail” 
is defined as “a piece cut off; * * * a shred, rem- 
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nant; * * * ‘The sale of commodities in small quan- 
tities or parcels, or at second-hand; a dealing out in small 
portions; opposed to wholesale. * * * In small quan- 
tities; a little at atime. * * * To sell in small quan- 
tities or parcels. * * * To sell at second-hand.” And 
a “retailer” is defined as “one who sells or deals out goods 
in small parcels, or at second-hand.” In State v. Hav- 
kins, 91 N. Car. 626, it was said: “To retail means, gen- 
erally, to sell by small quantities, in broken parts, in 
small lots or parcels, not in bulk.” In Bridges v. State, 
37 Ark, 224, the court said: “Alcohol is embraced in any 
one of the terms, goods, wares or merchandise. To sell by 
small parcels or quantities, and not in the gross, is to re- 
tail.” In Tripp v. Hennessy, 10 R. I. 129, it appears that 
the police officers purchased from Hennessy ten gallons of 
whiskey, which he drew from a cask containing a much 
larger quantity. The question presented was whether 
this was a sale at wholesale or retail. It was held that 
the word “wholesale” was used in the statutes in its com- 
mon and popular sense. The court said: “The sale here 
involves the idea of breaking np, and dividing, and parcel- 
ing out the goods which are held by the seller in larger 
parcels or packages in which he has purchased, and ex- 
cludes the idea of selling a thing whole and unbroken.” 
We think the court there announced the correct idea as to 
the distinction between wholesale and retail. Again, that 
question is not to be deterinined alone by the quantity, 
but by the quantity, the conditions, and the price. In 
that case there was a sale of ten gallons of whiskey, yet 
it was held that it was a sale at retail, because it was a 
sale of the broken portions of the original package. If 
the ten gallons of whiskey had been in H.’s place of bus- 
iness in the original package and he had sold it to the 
police officers, from the language of the court there could 
be no question but what it would Ihave been held to be a 
sale at wholesale. For example, a manufacturer or a 
wholesale grocer sells a retailer a case containing two 
dozen cans of peaches at his wholesale price. No one will 
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contend that such a sale is not at wholesale. The retailer 
opens the case and sells a customer one can or a half dozen 
cans. That is a sale at retail. The brewer sells a case 
or two dozen bottles of beer direct to the saloon-keeper. 
That is conceded by the majority opinion to be a sale at 
wholesale. The saloon-keeper breaks the seal, opens the 
case, and sells a single bottle or a half dozen bottles to 
the consumer. That must be conceded to be a sale at re- 
tail. The difference therefore is that in the one case it is 
sold as a whole or original package for a wholesale price, 
while in the other the original package is broken up and 
the contents sold in smaller quantities to suit the con- 
sumer at a retail price, yet, according to the majority 
opinion, if the defendant received from both A and B, at 
the saine hour, telephone orders for a case of beer each, 
the sale to A, if he were a saloon-keeper, would be at 
wholesale, and the sale to B, if he were not a licensed 
retail dealer in intoxicating liquors, would be at retail. 
We are utterly unable to concur either in the logic or the 
conclusion of this opinion. 

In Haley v. State, 42 Neb. 556, it appears that bottles 
of intoxicating liquors were each enclosed in a paper 
wrapper or box, which was sealed with sealing wax, and a 
nunber of the paper boxes, each containing a flask of such 
liquor, were packed in a wooden box by a party in St. 
Louis, Missouri, and shipped to his agent at Republican 
City, Nebraska, and the agent opened the wooden box, 
took the paper boxes in which the flasks of liquor were 
contained therefrom, and sold them separately. This 
court held that the wooden box, and not the sealed paper 
box or wrapper and the bottle therein enclosed, was the 
original package, and such sale was a violation of the 
law of this state regulating the license and sale of malt, 
spirituous and vinous liquors. Under the reasoning in 
that case the wooden cases in which the defendant is 
selling its beer are the original packages, and we do not 
think the selling of such original packages, considering 
that they are sold at a wholesale price, is a sale of intoxi- 
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cating liquors at retail. In order to constitute a sale at 
retail, the original package must be broken up and its 
contents distributed or retailed to consumers. In our 
view of the matter, the word “retail” is very badly defined 
in the majority opinion. The tests by which to ascertain 
the meaning of that word, there set forth, are inadequate 
to explain the various meanings in which the word has 
been used in the different decisions of the courts, and in 
various business transactions. Its meaning is always to 
be determined from the context, from the circumstances 
under which it is used, and from the general scope, pur- 
pose and meaning of the article or provision in which it 
appears. It will not do to say that a gale to a consumer 
is a sale at retail, because consumers have the right to 
purchase at wholesale, and undoubtedly frequently do so. 
It will not do to say that a sale to one who has a license 
is a sale at wholesale, and to one who has no license is 
a sale at retail, because manifestly one who has a license 
may buy at retail, and one who has no license may pur- 
chase in wholesale lots. It will not do to say that the 
object of the Gibson law was to compel the manufacturer 
to deal with jobbers and retailers, because the spirit and 
intention of the Slocumb law, of which that law is a part, 
is to curb and restrict retailers and allow communities 
to expel them altogether, without preventing those indi- 
viduals who insist upon their personal right to buy liquor 
from procuring it from the manufacturers and from using 
it themselves as they may see fit. It will not do to say 
that it is unlawful for the sellers of liquor, who are duly 
licensed, to deliver the articles that they sell. The stat- 
ute will not bear such construction. It contains no pro- 
vision upon that subject, except that section 5 of the orig- 
inal Slocumb law states that the license shall state the 
place where the liquor is being sold, and the form of the 
license prescribed leaves a blank for that purpose. This 
clearly is for the purpose of enabling the public to know 
where the business is located, and enable it to identify 
the responsible parties. It cannot be construed to mean 
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that the sales in all cases must be complete by delivery 
and payment at the particular building that is named in 
the license. To determine then the meaning of the word 
“retail” as it is used in the third section of the Gibson 
law, we must consider the whole act; the evil which ex- 
isted at that time, which it was proposed to remedy, and 
the nature of the remedy adopted by the legislature. It 
is so notorious, and so much a matter of public interest, 
that courts may take notice that good citizens through- 
out the state were complaining of the method used by man- 
ufacturers and wholesalers of liquor through the fnstru- 
mentalities of the public saloon. It is not necessary to 
enumerate the evils that were supposed to originate from 
this unholy combination. The first section of the act for- 
bids manufacturers to become interested in any liquor li- 
cense for the retail sale of liquors. The second section 
prohibits manufacturers to assist in procuring a license 
for sale at retail. Section 3 provides that the license to 
a wholesaler shall not entitle him to engage im retail traf- 
fic in liquors. Section 4 prohibits him from constructing 
or renting any buildings, etc., in which to conduct “the 
retail sale” of liquors; and Section 5 forbids any person 
from soliciting or receiving from any person, trust or 
association as aforesaid, any assistance in procuring any 
license for the retail sale of liquors, and also forbids any 
person from leasing any building, etc., owned by any one 
engaged in the manufacture, or as a wholesaler of liquors, 
in which to conduct the retail trade. The act does not 
define what the legislature meant by the retail sale, nor 
what was meant by manufacture and jobbing. There is 
no direct provision in the act from which it can be deter- 
mined when a man is a jobber or when he is engaged in 
the retail trade. Considering the evil that the legislature 
was seeking to remedy, the purpose that it had in view, 
and the remedy that it proposed to provide, it was wholly 
unnecessary to define retail and wholesale. The matter 
was thoroughly understood. The legislature was aiming 
at the manufacturer on the one side and the saloon on the 
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other, and everybody knew what that meant. They did 
not say that the manufacturer shall sell only at whole- 
Sale, and shall not sell at retail, but they used invariably 
the expression, “retail sale,” meaning the retail business, 
as it was then known, to wit, the saloon business. The 
legislature followed up this purpose from every point. It 
forbade the manufacturer to assist the saloon-keeper to 
get a license; it forbade him to have any interest in 1li- 
censes; it forbade him to own any interest in the saloon 
business; it forbade anybody that had stock in his com- 
pany to own any interest in the saloon business, and it 
forbade the saloon-keeper to ask or to receive the assist- 
ance of the manufacturer in getting a license, or to let 
or use any building for saloon purposes that the manufac- 
turer was in any wiy interested in. Through it all is 
the manifest purpose to divorce the manufacturers from 
the saloon business, and it seems clear to us that the leg- 
islature never intended to prohibit the manufacture and 
sale of beer entirely. The policy of the law plainly is to 
require those who insist upon buying intoxicating liquor 
as a personal privilege to take it directly from the manu- 
facturer without encouraging saloons or jobbers, and to 
interfere as little as possible wi'h those citizens who dis- 
approve of the whole business. The fact that the legis- 
lature failed to define the words “wholesale” and “retail,” 
we are told in the majority opinion, should require us 
to construe those words in a special or limited sense, and 
they should not be given their ordinary and commonly 
understood meaning. To our minds that fact presents 
the strongest reason for giving the words their generally 
understood and commonly accepted definition, and it 
seems clear that the legislature intended that this should 
be done. 

Finally, for the courts to undertake to suppress the 
brewers of this state by the indirect method of refusing 
a license to carry on their business as a penalty for trans- 
acting it as they have done for 30 years with the ac- 
quiescence of the public, and without any statute directly 
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and plainly changing that custom, and without giving’ 
them, with their enormous capital, an opportunity to ad- 
just themselves, their property and their business to new 
conditions, would be not only unjust and oppressive, but 
an invasion of the province of the legislature. We are of 
opinion that such an important change in the policy of the 
state should be made by direct and unequivocal legisla- 
tion, and with reasonable opportunity to capital so- in- 
vested to adjust itself to the changed conditions, and not 
by judicial declaration. 

To our minds it seems clear that the district court was 
wrong in holding that the sales in question were retail 
sales; that its judgment, although based upon other prem- 
ises, was right and should be affirmed. 


ALTON D. WHITH V. STATE OF NEBRASKA. 
Firep JANUARY 9,1911. No. 16,715. 


1. Intoxicating Liquors: It~EcaAL SaLEs: Evimence. In a prosecution 
for selling intoxicating liquors in violation of law, it was charged 
in the information that the accused did, on a date named, unlaw- 
fully sell to a person designated an intoxicating and spirituous 
liquor, to wit, giving the name or quality of the Hquor alleged to 
have been sold. The proof showed the sales, that though labeled 
and branded by another name, which was for the purpose of 
deception, the liquor contained to a large degree the kind and 
quality alleged in the information, and that it was intoxicating. 
Held, That the evidence sufficiently sustained the averments of 
the information under the provisions of section 11, ch. 50, Comp. 
St. 1909. 


2. Criminal Law: SEPARATE OFFENSES: SENTENcE. Under the rule 
stated in Hans v. State, 50 Neb. 150, it is competent for the prose- 
cution to allege and prove the keeping fdr the purpose of unlaw- 
ful sale, in separate counts, several different kinds of liquors, thus 
forming distinct counts and charges, and upon a verdict of guilty 
upon each count a separate sentence for each may be imposed. 


3. : Instructions. The instructions given to a jury upon a 
trial are to be considered as a whole and construed together. If 
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when so considered and construed they present no erroneous state- 
ments of law, the fact that an isolated instruction may be 
indefinite or incomplete will not be considered prejudically erro 
neous if the law is fully and correctly stated in other instructions. 


Ernor to the district court for Boone county: JAMES R. 
HANNA, JUDGE. Affirmed. 


C. E. Spear, F. J. Mack and T. J. Doyle, for plaintiff in 
error. 


William T. Thompson, Attorney General, George W. 
Ayres and O. VM. Needham, contra. 


REESE, ©. J. 


Plaintiff in error was prosecuted in the district court 
for Boone county for 14 violations of the liquor laws of 
this state. The jury found him guilty on each of the 14 
counts of the information, and a fine of $250 on each 
count was imposed. The cause is brought to this court by 
proceedings in error for review. Plaintiff in error was 
engaged in the drug business at St. Edwards, in said 
county, and, as disclosed by evidence received by the court 
after verdict, has been frequently prosecuted and fined for 
similar violations of the liquor laws of the state. The 
principal contention is that the verdict of the jury is not 
supported by sufficient evidence. This will require a bricf 
statement of the evidence bearing upon each count of the 
information. The bill of exceptions’ has been carefully 
examined, but owing to the length of the information, and 
extent of the evidence, our discussion of the facts must 
of necessity be limited. There ig no claim that the ac- 
cused had either a license or permit to sell intoxicating 
liquor. 

By section 11, ch. 50, Comp. St. 1909, it ig made a misde- 
meanor, punishable by a fine of not less than $100 nor 
more than $500, for any person to sell without license or 
permit any “malt, spirituous, or vinous liquors, or any 
intoxicating drinks,” etc. In each of the counts for sell- 
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ing, the information charges the sale of “intoxicating” 
liquor, and which is followed by the general statement of 
the kind or quality of the liquor alleged to have been 
sold. It appears from the evidence that many of the 
drinks were disposed of under fictiticus names printed on 
labels pasted by the manufacturer upon the bottles, the 
evident purpose of which was to deceive, and under which 
the liquor could be sold but without its real quality being 
known until drank and followed by intoxication. Some 
of the counts charge the unlawful sale of “intoxicating 
and spirituous liquor, to wit, whisky,” while others, fol- 
lowing the same language, charge the sale of “Meta 
Malta,” “Mead’s Malt,” “Queen Bee,” “Krug’s Life Malt,” 
etc. The return and testimony of the sheriff show that 
under a search warrant and search of the premises he 
found “Whisky,” “Cherry Creek,” “Meta Malta (branded 
‘intoxicating’),” “Hawkeye Bitters,’ and “Krug’s Life 
Malt,” all or nearly all of which were sufficiently proved 
to be whisky, or to contain whisky to a great extent. Un- 
der these circumstances the prosecutor alleged that the 
liquors sold were “intoxicating liquors.” 

The first count in the information charges that on or 
about the 10th day of March, 1909, the accused sold to 
William Schuler “intoxicating and spirituous liquor, to 
wit, whisky.” Schuler was called as a witness, and testi- 
fied that about that time he was in the drug store of 
plaintiff in error and that he “bought stuff there to 
drink,” that he “got some stuff there that was supposed 
to be good to drink, I guess 75 cents a pint or $1.50 for a 
quart”; that he had drunk liquor ever since he knew any- 
body; that he drank a part of the liquor so purchased ; 
that it was spirituous and intoxicating; and that he pur- 
chased it of plaintiff in error. On the cross-examination, 
with reference to another date and transaction, the wit- 
ness was asked what he meant by spirituous liquor. His 
answer was: “Spiritual liquor.” Whether this answer 
was prompted by ignorance, or a disposition to be “smart” 
and bandy words with the attorney, is not clear. He 
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stated what he meant was that the liqnor was “as near 
pure as I could get at that time,” and in another answer 
he said: “Getting pretty close to the pure stuff.” That 
his idea-was that “malt liquor is a poor quality of liquor, 
and spirituous is a good quality.” On re-examination he 
testified that the liquors he obtained at the drug store of 
plaintiff in error, as testified to by hii, tasted like whisky 
and contained whisky in them. This was sufficient to 
justify a submission of the question to the jury, and, al- 
though contradicted by plaintiff in error, the jury being 
satisfied beyond a reasonable doubt, the verdict as to 
that count would have to stand. The testiniony of the 
Same witness as hearing upon the same charges contained 
in counts 2, 3, 4 and 5 was practically to the same effect, 
except that in some cases it was more definite and posi- 
tive as to some of the liquors purchased. It is not deemed 
necessary to pursue this inquiry further. The sixth count 
was sustained by the testimony of Ed Trosper, who stated 
upon the stand that about the time alleged he bought 
drinks at the place of business of plaintiff in error that 
tasted like “skee,” by which he afterward testified he 
meant “whisky”; that it was intoxicating if taken in suf- 
ficient quantities, and that it wag spirituous liquor. The 
seventh, eighth and ninth counts were also sustained In 
the same way. The tenth count was sufficiently sustained 
by the witness Gumn, who testified that he purchased the 
drinks on or about the date named; that it would in- 
toxicate; that it tasted like whisky; that he would cal 
it poor whisky; that he was familiar with the taste and 
effect of that liquor, and that it intoxicated him. The 
eleventh count was elearly proved if the witness was 
telling the truth, and of that the jury were the sole 
judges. The twelfth count was also sustained by Gumm. 
He stated that on or about the date named he called for 
“Queen Bee” and purchased it of plaintiff in error; that 
he drank it; that it was intoxicating, he becoming intox- 
icated on it; that it tasted like, and must have contained, 
whisky. 
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The testimony of these witnesses, while in some degree 
convineing, is not so clear and positive on some features 
us Inieht be desired, as it clearly appears that they avoided 
stating in clear and direct language what they knew to 
be the truth, seeming rather to evade making direct and 
positive answers. But on the further progress of the 
trial the identical receptacles and labels taken from the 
store of plaintiff in error and corresponding with the 
liquors described by the witnesses were presented, the 
liquors tasted and tested in the presence of the jury, so 
that there could be no rational question as to their spirit- 
uous and intoxicating quality, whisky being an essential, 
if not preponderating, ingredient. We find no sufficient 
grounds to question the correctness of the verdict upon 
each of the 12 counts. It is true that plaintiff in error 
upon the stand contradicted many of the material state- 
ments of the witnesses in positive and direct terms, and 
that witnesses were called who testified that their repu- 
tations for truth and veracity were bad, but this presented 
questions of fact for solution by the jury, and they have 
passed upon them, and, there being enough to sustain the 
verdict, their finding must be final. 

As to the thirteenth and fourteenth counts of the in- 
formation, a more serious question is’ presented. The 
thirteenth count charges plaintiff in error with unlaw- 
fully keeping in his possession for the purpose of sale 
“intoxicating and malt liquor, to wit, ‘Krug’s Life Malt,’ ” 
and the fourteenth count charges that at the same time 
and place he kept for the same purpose “intoxicating and 
spirituous liquor, to wit, whisky,” thus separating the 
quality of liquors alleged to have been kept, and present- 
ing the question of two crimes, whereas it is contended 
that, if there were any ground for such charge, but one 
offense could be properly charged and a prosecution based 
thereon. Section 20, ch. 50, Comp. St. 1909, pra vides: 
“Tt shall be unlawful for any person to keep for the pur- 
pose of sale without license any malt, spirituous, or vinous 
liquors in the state of Nebraska, and any person or per- 


182 NEBRASKA REPORTS. {Vou. 88 


White v. State. 


sons who shall be found in possession of any intoxicating 
liquors in this state, with the intention of disposing of 
the same without license in violation of this chapter, shall 
be deemed guilty of a misdemeanor and on conviction 
thereof shall be fined,” etc. It has been the understand- 
ing of the writer that the different kinds of liquor, or 
any number of kinds, so kept for sale, constituted but 
one offense, that of keeping liquors for the purpose of 
sale in violation of law. We find, however, that this iden- 
tical question was before this court in Hans v. State, 50 
Neb. 150, and it was there squarely held by a unanimous 
court that the liquors might be segregated as to quality 
and two offenses charged, the court saying: “The sixteenth 
count of the information charges the unlawful keeping 
for the purpose of sale without a license certain vinous 
liquors, consisting of a half barrel of ‘Raspberry Wine,’ 
and the seventeenth count charges the keeping for the 
same unlawful ]-urpose certain spirituous liquors, consist- 
ing of two cases of ‘Tom and Jerry.’ Therefore two sep- 
arate and distinct offenses are alleged, and, the defendant 
having been convicted of both, a separate sentence for 
each within the limit fixed by section 11, ch. 50, Comp. 
St., was properly imposed for each offense.” This hav- 
ing been declared to be the law, we are not inclined to 
reinvestigate the subject, and will abide by it. 
Complaint is made of the tenth instruction given by 
the trial court. It is as follows: “You are instructed 
that if you find, beyond a reasonable doubt, that the de- 
fendant made any of the sales of liquors, as charged in 
any of the counts of the information, or that he was 
keeping for the purpose of unlawful sale any of the liquors 
as charged in the information, it is sufficient if the state 
prove, beyond a reasonable doubt, that any of such liquors 
so sold or so kept for the purpose of unlawful sale were 
either malt, spirituous or intoxicating liquors.” The 
criticism upon this instruction is that it is indefinite, that 
“it says one thing and means another,” and that, “if 
whisky is alleged, the proof of any kind of malt liquor is 
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sufficient.” If this instruction stood alone, we might hes- 
itate to approve it, but, when considered in connection 
with other instructions given, we are unable to see where 
it could have been misleading. By the fifth instruction 
the jury were told that, in order to sustain a conviction 
upon any count, the “truth of every material allegation 
contained in such count of said information must be 
proved to the satisfaction of the jury beyond a reasonable 
doubt”; and in the ninth instruction that, before the jury 
could “find the defendant guilty of any or all the counts 
contained in the information, the state will have to prove 
beyond a reasonable doubt every material averment of 
such count or counts of the information”; and in the 
thirteenth instruction that if the jury “fail to find that 
the allegations in any or all of the several counts of the 
information have been established beyond a reasonable 
doubt to your satisfaction, as defined in these instructions, 
you should then find the defendant not guilty as to any 
or all of said counts of said information, as to which you 
find the proof has failed, as defined in these instructions.” — 
When these instructions are considered together, it does 
not appear that the tenth could have been misunderstood 
by the jury. It seems clear that they were informed that 
the guilt of plaintiff in error of the violation of the law as 
charged in each count must be established or the accused 
could not be found guilty of the charge contained in such 
count. 

It is strongly urged in the brief of plaintiff in error 
that the proof does not sustain the charges as to the 
quality of the liquors sold; that an indictment charging 
the unlawful sale of whisky is not supported by 
proof of the sale of other intoxicating liquors, as decided 
in State v. Hesner, 55 Ia. 494. This may be conceded as 
being the law, as held in Weinandt v. State, 80 Neb. 161, 
that “it is a well-recognized principle that proof of un- 
lawful sales of whisky will not sustain a charge of un- 
lawful sale of beer, or the reverse,’ and yet not call for 
a reversal of the judgment in this case, owing to the 
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language of the statute above quoted, and the proof that 
the liquors sold were of the quality charged in the in- 
formation, although designated by the labels on the bot- 
tles as something else. As we have said, it is clear that 
the labels were intended to deceive and did not honestly 
state the contents of the bottles upon which they were 
pasted. The proof was beyond question that they con- 
tained, at least, a mixture of the kind of liquor charged, 
and that the liquor was intoxicating. 

We are unable to detect any error in the trial which re- 
quires a reversal of the judgment of the district court, 
and it is therefore 

AFFIRMED. 


ORLANDO STACKHOUSE, APPELLEB, V. NANNIE H. STACK- 
HOUSE, APPELLANT. 


Finep January 9,1911. No. 16,222, 


1. Divorce: ADULTERY: Evmrencre. In an action for a divorce on the 
ground of adultery, it is not always necessary to show the overt 
act; the charge may be sufficiently proved by the evidence of such 
circumstances as will lead a just and reasonable man’s mind to 
the conclusion of guilt. 


2. Evidence examined, the substance of it stated in the opinion, and 
found sufficient to sustain the judgment. 


APPEAL from the district court for Harlan county: 
Harry §. DuUNGAN, JupGE. Affirmed. 


Bernard McNeny and J. C. Saylor, for appellant. 
J. G. Thompson and Gomer Thomas, contra, 


BARNES, J. 


Action for divorce by the husband, in which the wife 
was charged with adultery. A trial in the district court 
for Harlan county resulted in a decree for the plaintiff, 
from which the defendant has appealed. 
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Defendant’s only contention is that the judgment is not 
sustained by the evidence, and the question for our con- 
sideration is solely one of fact. We have read the evi- 
dence, from which it appears, beyond question, that the 
defendant, for nearly a year before her marriage with 
the plaintiff, made her home in Alma, Nebraska, with one 
Burdick (her alleged paramour), whose wife was in a 
state of ill health; that during that time their conduct 
toward each other was so affectionate as to excite notice 
and to cause comment; that during that period they, 
without the presence of the wife, visited at the home of 
one Vaughn, who lived in the country. some distance from 
the town of Alma; that while at the Vaughn home they 
were so affectionate that the Vaughns were induced to 
believe that they were father and dauglter; that they 
were discovered together in a buggy in Vaughn’s barn in 
the night time by the hired man, and when upon inquiry 
it was found that they were not father and daughter, the 
Vaughns, who were respectable people, requested the man 
not to come to their home again unless he brought his 
wife with him; that this conduct continued up to about 
January, 1907, when the plaintiff and the defendant were 
married; that the plaintiff at that time had no knowledge 
of the foregoing facts; that immediately following the 
marriage plaintiff and defendant visited in Mlinois for 
some six weeks, when they returned to Nebraska, the de- 
fendant going to the home of her alleged paramour in 
Alma, and the plaintiff going to his own home, where the 
defendant joined him in about a week thereafter; that they 
lived together at the Stackhouse home until about the 
26th of July, 1907, when they separated, she going to the 
Burdick home and he remaining on the farm. It appears 
that the defendant and Burdick corresponded by letter 
during all of the time she lived with the plaintiff, letters 
passing between them as often as two or three times a 
week; that Burdick visited them frequently, and would 
nearly always remain in the house until after the plaintiff 
had departed to take up his farm work; that on one occa- 
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sion, when plaintiff suddenly returned to the house, he 
found defendant sitting on [urdick’s lap. . This aroused 
Stackhouse’s suspicions, and he finally determined to se- 
cure one of the letters from Burdick to his wife. This he 
did, but, according to his testimony, he lost it before he 
found a favorable opportunity to read it. It appears that 
the defendant was expecting this letter, and when she 
failed to receive it she instituted inquiry, which disclosed 
that it had been delivered to her husband; she then de- 
manded the letter of him, and, upon being told that it was 
lost, she became violent in her conduct and language to- 
ward him and threatened and attempted to commit suicide. 
This was shortly before the final separation, and no doubt 
hastened that event. 

The record contains much other evidence of an in- 
criminating nature. Without quoting the testimony, we 
may say that, although the overt act was not shown, stil] 
the plaintiff’s conduct with Burdick was such as to war- 
rant the district court in granting plaintiff a decree. In 
14 Cyc. 693, it is said: “The charge of adultery may be 
sufficiently proved by evidence of circumstances leading 
to an inference of guilt. It is impossible fully to indi- 
cate the circumstances which will lead to such a conclu- 
sion, because they may be infinitely ‘diversified by the 
situation and character of the parties, and by many other 
incidental matters which may be apparently slight and 
delicate in themselves, but which may have most impor- 
tant bearings in the particular case.” 

We think the evidence contained in the record is amply 
sufficient to sustain the decree, and the judgment of the 
district court is therefore 

; AFFIEMED, 
Reese, C. J., and SEDGWICK, J., dissent. . 
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AURORA STATE BANK, APPELLEBR, V. HAYES-EAMES ELEVA- 
TOR COMPANY ET AL, APPELLANTS. 


FILED JANUARY 9,1911. No. 16,251. 


1. Banks and Banking: CHECKS: PAYMENT: Erect. Payment by a 
bank of a check drawn upon it does not constitute such bank a 
holder within the meaning of the negotiable instruments law 
(Comp. St. 1909, ch. 41, sec. 30), providing that an instrument is 
negotiated when it is transferred so as to constitute the transferee 
a holder thereof. National Bank of Commerce v. Farmers & 
Merchants Nat. Bank, 87 Neb. 841, followed. 


; . Payment by a bank of a check 
drawn upon it, in the usual course and in the absence of fraud 
or mistake of fact, extinguishes the instrument, and the bank by 
thereafter putting it in circulation cannot create a liability 
thereon against its maker or prior indorser. 


APPHAL from the district court for Hamilton county: 
GEORGH F. Corcoran, JuDGE. Reversed and dismissed as 
to appellants and affirmed as to other defendants. 


Flansburg & Williams, for appellants. 
J. H. Edmondson and Charles P. Craft, contra. 


BaARngEs, J. 


Action by the Aurora State Bank against the Hayes- 
Eames Elevator Company, M. Wagner, O. E. Bedell, and 
A. M. Glover, upon a written instrument which reads as 


follows: 
“No, 541 i Giltner, Neb. 2-28-1906. 


“Pay to the order of M. Wagner $573.80, five hundred 
seventy three 80-100 dollars. 


“Gross For Sc a 30 per bu. 
“Tare Hayes-Eames Elevator Co. 
“Net Ibs, O. BE. Bedell. 


“Net 1A, 12 10 bus. 57654.” 
On the back of the instrument are the following indorse- 
ments: “M, Wagner.” “A. M, Glover.” And across its 
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face is written: “Protested for nonpayment this 28 day of 
March, 1906. Charles Glover, Notary Public.” 

There was a trial to the court without the intervention 
of a jury. The plaintiff had judgment against the defend- 
ants, the elevator company and M. Wagner, and they 
have appealed. The facts disclosed by the record are in 
substance as follows: At the time, and for more than five 
years before the instrument in suit was made, the appel- 
lant, the Hayes-Eames Elevator Company, was engaged 
in buying and shipping grain in the village of Giltner, 
Hamilton county, Nebraska, by and through one O. E. 
Bedell, its agent at that place. During all of that time it 
was the custom of the elevator company to draw its checks 
in payment for erain purchased, which were understood 
to be drawn upon the Bank of Bromfield, located and do- 
ing a banking business in that village. The bank in- 
variably paid said checks and charged them to the aecount 
of the elevator company. At the close of each day’s busi- 
ness the agent of the company made a report of the 
business done, and of the checks drawn by him on the bank 
at Giltner, to the main office of the company at Lincoln, 
Nebraska, and in case of any overdraft he made a sight 
draft on the Lincoln office to cover the amount thereof, 
On the 28th day of February, 1906, following the usual 
custom, Bedell, the agent of the elevator company, drew 
the check in question, which in form and substance is 
the same as its ordinary grain check, and delivered it 
to M. Wagner, who iminediately presented it to the Bank 
of Bromfield, and it was paid, but not canceled. Wagner 
took the money received as payment of the check and de- 
posited it in the Citizens Bank of Giltner to the credit of 
the elevator company. It further appears that for some 
time before the issuance and pavment of the check in 
question there was a disagreement between the elevator 
company and the Bromfield bank as to the state of the 
elevator company’s account, and the company had been 
trying to have the bank examine and correct the dis- 
‘crepancy, but without success. When the check was 
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drawn the elevator company claimed a credit at the bank 
of $3.10 more than the check called for, while the bank 
now claims that the check caused a large overdraft. It 
also appears that one month after the presentation and 
payment of the check the president of the bank delivered 
it to his brother, one A. M. Glover, who wrote his name 
on the back thereof, in turn delivered it to the plaintiff, 
the Aurora State Bank, and received therefor $73.80 in 
cash and $500 in New York exchange. The check was 
then sent to the plaintiff's Omaha correspondent for col- 
lection. Payment thereof was demanded of the bank of 
Bromfield, which was refused, the check was protested, 
and the plaintiff thereupon brought this action against 
the elevator company et al. to recover the sum named 
therein, with interest. The trial court gave the plaintiff 
judginent for that amount, on the theory that the check 
was a negotiable instrument, and notwithstanding the 
foregoing facts the Aurora State Bank was entitled, as 
a bona fide liolder, to recover the amount of the check 
from its maker. 

The defendants contend (a) that the court erred in 
treating the check as a negotiable instrument; (6) that 
when the Bank of Bromfield paid the check to the person 
named therein its liability as maker was discharged, and 
such payment did not coustitute the bank a holder within 
the meaning of the negotiable instruments act so as to 
again put the check into circulation, and thus render the 
maker liable for its payment. 

In support of defendants’ first assignment, our atten- 
tion is directed to the first section of the negotiable in- 
struments act (Comp, St. 1909, ch. 415; Ann. St. 1909, see. 
9200), where, among other things, it is provided: 
“Where the instrument is addressed to a drawee, he must 
be named or otherwise indicated therein with reasonable 
certainty.” It will be observed by an examination of the 
check in question that the name of the drawee is not in- 
dicated therein at all, and therefore it would seem that 
the instrument is nonnegotiable, at least in form; but we 
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find it unnecessary to determine that question in order 
to properly dispose of this appeal. A similar question 
to the one raised by defendants’ second contention was 
before us in National Bank of Commerce v. Farmers & 
Merchants Nat. Bank, 87 Neb. 841. In that case a 
certain forged check was presented to the plaintiff, which 
was the drawee bank, by the defendant through the clear- 
ing house and paid without detection. Afterwards, when 
the forgery was detected, plaintiff demanded repayment 
of the check of the defendant bank, and upon refusal 
brought suit to recover the amount thereof. It was held 
that, when the check was presented to the drawee bank 
and paid in due course, such payment was not a nego- 
tiation of it within the meaning of the negotiable instru- 
ments act, but was an extinguishment of the instrument. 
It was there said: “‘An instrument is negotiated when 
it is transferred from one person to another in such 
manner as to constitute the transferee the holder 
thereof.’ To ‘negotiate’ is defined in the Century Dic- 
tionary: ‘To treat with another or others; * * * 
to arrange for or procure by negotiation; bring about by 
mutual arrangement, discussion, or bargaining; * * * 
to put into circulation by transference and assign- 
ment of claim by indorsement: as, to negotiate a bill of 
exchange; * * * to dispose of by sale or transfer; as, 
to negotiate securities.” In 5 Words and Phrases, 4771, 
it is said: ‘To “negotiate” means to conclude by bargain, 
treaty, or agreement; * * * to transfer, to sell, to 
pass, to procure by mutual intercourse and agreement 
with another, to arrange for, to settle by dealing and 
management. * * * The power to “negotiate” a bill 
or note is the power to indorse and deliver it to another, 
so that the right of action thereon shall pass to the in- 
dorsee or holder. * * * “Negotiation” means the act 
by which a bill of exchange or promissory note is put into 
circulation by being passed by one of the original parties 
to another person.” If A gives B a check on C’s bank, 
and B presents the check at the counter of C, no negotia- 
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tion is necessary or had, he simply demands and receives 
payment; but, if B goes to D store and buys a bill of 
goods and tenders the indorsed check in payment, he 
negotiates the check. The difference is clear and well de- 
fined. The presentation by defendant of the check in 
controversy, for payment, was not a ‘negotiation’ of the 
check within the meaning of the statute quoted.. Nor do 
we think that the payment by a bank of a check drawn 
upon it constitutes such bank a ‘holder’ within the mean- 
ing of the statute. * * * When a check is presented 
to the bank upon which it is drawn, and is paid by such 
bank, such payment discharges the instrument (Comp. 
St. 1909, ch. 41, sec 118), and the bank is not thereafter, 
within the meaning of the statute, a ‘holder’ of such 
check.” 

We think the foregoing clearly disposes of the question 
involved in the case at bar. When the Bank of Bromfield 
paid the check in question in the usual course, and in the 
absence of fraud or mistake, such payment extinguished 
the instrument, and the bank could not thereafter reissue 
it so as to create a liability thereon against the maker 
or prior indorser thereof. We are therefore of opinion 
that the district court erred in rendering judgment for 
the plaintiff and against the appellants; and, as to the 
Hayes-Eames Elevator Company and M. Wagner, that 
judgment is reversed and the action is dismissed; but 
this decision is not to be taken as an adjudication be- 
tween the Hayes-Eames Elevator Company and the Bank 
of Bromfield as to the condition or state of their disputed 
account. The other defendants not having appealed, the 
judgment of the district court, as to thei, is hereby 
affirmed. 

JUDGMENT ACCORDINGLY. 


Reese, C. J., not sitting. 
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IN RB APPLICATION OF GErinc & COMPANY For LIQUOR 
LICENSE, 


Sarau E. Kerr BT AL, APPELLANTS, V. GERING & Com- 
PANY, APPELLEE. 


Firey January 9,1911. No. 16,743. 


1. Appeal: Frnat Jupement. A judgment of the district court dis- 
missing an appeal from the order of a licensing board granting a 
druggist’s permit to sell intoxicating liquors is a final judgment 
from which an appeal may be taken to the supreme court, and the 
fact that the district court assumes to direct further action by 
the licensing board does not deprive the aggrieved party of that 


right. 


2. Intoxicating Liquors: APpPzAL: Motion To Dismiss. The statute 
provides that, on an appeal from the order of the licensing board, 
the evidence taken before that board shall be certified to the 
district court, and the case be there tried and determined upon 
such evidence only, and, where an appeal is prosecuted from the 
judgment of the district court, the clerk of that court is required 
to certify such transcript of the evidence to the court of review. 
When this is properly done, a motion to dismiss the appeal for 
want of a bill of exceptions should be overruled. 


3. Appeal: Moot QvuEesrion. Such an appeal cannot be said to present 
only a moot question if heard during the term of the license or 
permit, unless it appears that the same has been relinquished by 
the applicant and canceled by the action of the licensing board. 


4. Intoxicating Liquors: LicENsE: DISCRETION OF LICENSING BOarp. 
Where it is shown by competent evidence that the applicant for 
the permit has violated the provisions of chapter 50 of the 
Compiled Statutes, commonly called the “Slocumb law,” during 
the year preceding the filing of his application, the licensing 
board has no discretion, but is bound to refuse him a permit; 
and for the district court to hold otherwise is reversible error. 


APPEAL from the district court for Cass county: 
Harvey D. Travis, JupGE. Reversed with directions, 


A. @. Wolfcnbarger and John M. Leyda, for appellants. 


Matthew Gering, coutra, 


Vou. 88] JANUARY TERM, 1911. 193 


In re Application of Ge1ing & Co. 


Barnes, J. 


This is an appeal in the matter of an application for a 
druggist’s permit to sell intoxicating liquors. It appears 
that on the 5th day of April, 1910, Henry Gering & Com- 
pany made an application to the mayor and city council 
of Plattsmouth for a permit to sell malt, spirituous and 
vinous liquors in that city for medicinal, mechanical and 
chemical purposes during the ensuing year; that on the 
25th day of April, following, a remonstrance was filed 
against the application charging the applicant with a 
violation of the liquor law during the previous year, in 
that the applicant had failed, neglected- and refused to 
file any report of his sales of intoxicating liquors during 
that time under the druggist’s permit granted to him 
for the year 1909; that in due time there was a hearing 
before the said council. The remonstrance was overruled 
and the permit was issued. The remonstrators appealed 
to the district court, where the appeal was dismissed, and 
from that order they have appealed to this court. Here- 
after they will be called the plaintiffs, and the applicant 
will be designated as the defendant. 

The defendant has filed a motion to dismiss the appeal, 
and that question is first in order for our determination. 
The motion is based on three grounds: (a) That the 
judgment of the district court was not a final judgment ; 
(b) that the record contains no bill of exceptions; and 
(c) that the defendant has disposed of his drug store, and 
therefore the record presents only a moot question. 
These contentions will be considered in the order in 
which they are stated. 

It appears that when the plaintiffs perfected their ap- 
peal to the district court the city council failed to cancel 
or withhold the defendant’s permit, and such proceedings 
were had that the district court required them to take 
such action. Thereafter the district court upon the hear- 
ing rendered a judgment dismissing the appeal in the 
words and figures following: “Now on this 24th day of 


16 
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May, A. D. 1910, the court finds, on question of law aris- 
ing in the case on the undisputed facts material to the 
issues joined, in favor of the respondent and against the 
appellants. The appeal is dismissed and the matter re- 
manded to the city council for such action as the council 
may see fit to take. The permit having been revoked by 
order of this court is not to be issucd except on the fur- 
ther action of the city council. Appellants except.” The 
dismissal of the appeal contained in the foregoing order 
was a final disposition of the case so far as the district 
court was concerned. That court had nothing more to 
do with it and could make no further order therein after 
dismissing the appeal. It was therefore an appealable 
crder, and authorized the plaintiffs to bring the case to 
this court for review. That portion of the order follow- 
ing the dismissal of the appeal, by which the district 
court attempted to direct the city council as to further 
proceedings, could not deprive the plaintiffs of their right 
to appeal. The dismissal of the plaintiffs’ appeal had 
the legal effect of reinstating the defendant’s permit, and 
if the city council had thereafter refused to issue it they 
could have been compelled to do so by mandamus. 

Defendant’s contention that the record contains no bill 
of exceptions is beside the mark. The statute provides 
that, where an appeal is taken in such cases to the dis- 
trict court, the city council or the licensing board shall 
transmit to the district court a certified copy of all of 
the evidence taken upon the hearing, and the cause shall 
be tried and disposed of upon such evidence only. The 
record discloses that the evidence taken before the city 
council in this case was properly certified to the district 
court. The record here contains a transcript of that 
evidence, and the clerk of the district court has appended 
thereto his certificate in the manner provided by law. 
This constitutes the only bill of exceptions necessary to 
invest tlris court with jurisdiction to review the judgment 
of the district court. 

The contention that the record presents only a moot 
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question cannot be sustained. When the district court 
dismissed the plaintiffs’ appeal the defendant was en- 
titled to his permit, and it appears that for some time 
thereafter. he enjoyed its benefits. If it be a fact that de- 
fendant has disposed of his stock of drugs to another who 
is conducting the business in the same building formerly 
used by him for that purpose, that fact does not prevent 
him from repurchasing the stock or again engaging in 
the business in the same building and making sales of 
intoxicating liquors under the terms of his permit. It is 
not shown that the permit has been relinquished, nor has 
it been canceled by the city council. It further appears 
that this case was advanced under the rule in order to 
secure the plaintiffs the benefit of their appeal; that the 
permit in question will not expire until April, 1911, and 
therefore it cannot be said that in deciding this case we 
would only be deciding a mont question. 

The defendant has not favored us with a brief, but was 
permitted to argue the case orally. Upon such argument 
it was further contended that there was no competent 
evidence in the record tending to show that the defend- 
ant had sold any intoxicating liquors under the permit 
issued to him for the year 1909. An examination of the 
testimony, as certified to this court, shows that the de- 
fendant, both in cross-examination of the plaintiffs’ wit- 
nesses and upon his direct examination of his own, clearly 
established the fact of such sales. This being the case, it 
was necessary for him to file a report of such sales at the 
times and in the manner provided by section 7176, Ann. 
St. 1909, and his failure to do so is not disputed. This 
was a direct violation of the provisions of the liquor law. 
By section 7152, Ann. St. 1909, it is provided: “If there 
be any objection, protest, or remonstrance filed in the 
office where the application is made against the issuance 
of said license, the county board shall appoint a day for 
hearing of said case, and if it shall be satisfactorily 
proven that the applicant for license has been guilty of 
the violation of any of the provisions of this act within 
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the space of one year, or if any former license aiiall have 
been revoked for any misdemeanor against the laws of 
this state, then the board shall refuse to issue such 
license.” It follows that the city esuncil had no disere- 
tion in the matter, and the defendant’s application 
should have been denied. In re Adumek, 82 Neb. 448; 
Stute v. Kaso, 25 Neb. 607. 

For the foregoing reasons, we are of opinion that the 
district court erred in dismissing plaintiffs’ appeal. The 
judgment of that court is therefore reversed, and it is 
ordered that the permit in question be canceled. 


: JUDGMENT ACCORDINGLY. 


_ CouumEus W. FLETCHER, APPELLANT, V. FRANK FE. 
BREWER, APPELLEE. 


Frvep January 9,1911. No. 16,201. 


1. New Trial: AssicgNMENT of Error IN InstTRUcTIONS. Where a 
general assignment is made in a motion for a new trial that the 
court erred in giving a group of instructions, it is not error 
to overrule the motion if any one of the instructions in the group 
has been properly given. 


3. Trial: ConTRACT: CONSTRUCTION: QUESTION FoR CourT. Under the 
circumstances in this case, it was the duty of the court, and not of 
the jury, to determine the meaning of the written contract in 
evidence. 


3. Parol evidence may be received to supply an omission as to the 
time at which delivery of a deed is to be made, if the time is 
not fixed in the contract. 


4. Vendor and Purchaser: Contract or Sane: TIME or DELIVERY. 
Where in a written contract for the sale of real estate no time 
is definitely fixed for the delivery of the deed, yet from the con- 
text it is apparent that in the contemplation of the parties it must 
be delivered before a certain time, in the absence cf evidence to 
supply the omission the court should construe the contract to 
Mean that the delivery should be made within a reasonable time, 
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and on or before the date at which it must be delivered in order 
to carry out the terms of the contract and give a mortgage to 
secure the unpaid purchase money. 


: TITLE IN THIRD Person. Evidence that the buyer 
of real estate knew at the time his vendor entered into an 
absolute contract of sale that the title to the property was in a 
third person is immaterial under the pleadings in this case. 


ApprEAL from the district court for Sherman county: 
Bruno O. HostetTuer, Jupen. Reversed. 


Aaron Wall, for appellant. 
Robert P. Sturr and W. H. Thompson, contra. 


LETTON, J. 


This was an action to recover damages for breach of a 
written contract for the sale of real estate. The contract 
is in the ordinary form, save in one respect mentioned 
later. The defense pleaded is that at the time the con- 
tract was entered into the land was owned by one 
Philena Campbell who lived in Illinois; that the defend- 
ant had corresponded with her husband and negotiated 
with him for the purchase of the land; that plaintiff knew 
these facts and knew that it was uncertain as to whether 
the premises would be conveyed by her; that it was 
agreed that no part of the purchase money should be paid 
until a deed was made by the Campbells to Fletcher and 
deposited in the bank at Loup City; that in pursuance of 
this agreement there was written in the contract the 
words, “when deed in bank,” which meant, and wag in- 
tended to mean, when the deed was executed by Campbell 
to Fletcher and placed in the Loup City bank; that 
Campbell refused to make the deed, and that plaintiff 
acquiesced in the refusal and abandoned the contract and 
has in no manner complied with its conditions. The 
trial resulted in a judgment for the defendant, from 
which plaintiff appeals. 
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Plaintiff complains that the court erred in admitting 
oral evidence for the purpose of varying the terms of the 
written contract, in giving paragraphs 5, 6 and 7 of the 
instructions, and in refusing to give paragraphs 2, 3 and 
4 of the instructions requested by the plaintiff. For con- 
venience we will consider these complaints in inverse 
order. : 

The rule has long been established in this court that 
parties complaining of errors at the trial must point them 
out specifically to the district court in the motion for a 
new trial. Where a general assignment is made that the 
court erred in giving a group of instructions, it is not 
error for that court to overrule the motion for a new trial 
if any one of the instructions in the group has heen prop- 
erly given. Johnston v. Milwaukee & Wyoming Invest- 
ment Co., 49 Neb. 68. It is clear that several of the in- 
structions given were correct statements of the law, and 
hence the assignment of error is not well taken. 

Coming now to the instructions requested by the plain- 
tiff and refused. This error was also assigned en masse 
in the motion for a new trial; but, since we are satisfied 
that the court erred in refusing to give each and all of 
them, the assignment was sufficient. By the first of the 
instructions requested and refused the jury were told 
_that the contract was unconditional, that the defendant 
was thereby bound to convey the title, and that if he 
failed to perform he would be required to answer in dam- 
ages to the extent of the plaintiff’s loss; the second told 
the jury that Brewer had a right to enter into the con- 
tract even if he knew he was not the owner of the real 
estate at the time of making it, and that the title was in 
another; and the third, that the law recognizes in Brewer 
the right to presume he would be able to acquire the title 
to the land in time to enable him to fulfil his contract, 
and that if he has contracted to convey and fails to fulfil 
his contract he will be liable in damages the same as if 
he had been the actual owner of the title at the time. No 
instructions given by the court covered these points,- and 


VOL. 83] JANUARY TERM, 1911. 199 


Fletcher vy. Brewer, 


they should have been given to the jury. By instruction 
No. 5, given on its own motion, the court apparently 
made plaintiff’s recovery depend upon whether the jury 
believed that the contract was an unconditional one. We 
think it was the duty of the court to construe the con- 
tract, and to direct them as the plaintiff requested in this 
respect. 

The plaintiff further complains of error in the admis- 
sion of evidence. At the trial plaintiff testified to a con- 
versation with respect to the time of payment of the 
$500. When the defendant came to the stand he testified 
that the title to the land when the contract was entered 
into was in the name of Mrs. Campbell. He was then 
asked what conversation he had at that time with Mr. 
Fletcher with reference tu that fact. This was objected 
to as immaterial, incompetent, and as an attempt to vary 
the terms of the written contract by parol evidence. The 
«jection was overruled and exception taken. However, 
a number of other questions were asked and answered 
and considerable testimony along this line was received 
without objection for the purpose of showing Fletcher’s 
knowledge that Brewer did not own the land. We are of 
opinion that the court erred in admitting this evidence 
on account of it being immaterial whether Fletcher knew 
this or not. Brewer had a right to sell and Fletcher to 
buy even if this were the fact. There is neither pleading 
nor proof to bring the case within the rule of Norman v. 
Waite, 30 Neb. 302, and Dodd v. Kemnitz, 74 Neb, 634, 

The contract itself is plain and unambiguous, unless 
it may be said that the words, “when deed in bank,’ con- 
tained a latent ambiguity which requires explanation. It 
is contended that this expression is ambiguous as to the 
person who was to execute the deed, and therefore that 
parol testimony was admissible to explain it. We are not 
of that opinion. The contract is that “the said party of 
the first part will convey and assure to the party of the 
second part, in fee simple, clear of all incumbrances what- 
ever, by good and sufficient abstract and warranty deed.” 
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This is an agreement that Brewer will “convey and as- 
sure.” The purchaser agreed to pay $2,800 “in the man- 
ner following, $500 cash in hand paid, when deed in 
bank, the receipt whereof is hereby acknowledged, and 
the balance, $900 March 1, 1908, and $1,400 on five years’ 
time, interest payable annually at 6 per cent. per annum 
from March 1, 1908, same to be a first mortgage lien on the 
premises.” The contract was made on September 4, 1907, 
and a check on sufficient funds in the same bank payable 
to Brewer’s order was left in the bank by Fletcher to be 
paid when the deed was deposited. The only matter that 
was left open or which was susceptible of addition or 
explanation was the time of deposit of the deed. Since 
no time was fixed in the contract, and none appears to 
have been fixed by the parties, so far as the evidence dis- 
closes, the court should construe the writing to mean that 
the deed should be delivered within a reasonable time, 
and on or before March 1, 1908, when the next payment 
was to be made. If the parties agreed to a definite time, 
but did not incorporate it in the writing, parol evidence 
might be received to supply the omission. Huffman v. 
Ellis, 64 Neb. 623; 17 Cyc. 741. 

We think the contract to sell is plain and un- 
ambiguous, and that the fact that the defendant did not 
own the land at the time he made it is not important. He 
made a written agreement to sell and convey, and must 
abide by his contract. He is in the position of every 
other vendor who sells for future delivery property of 
which he is not in possession. The buyer is entitled to 
rely upon the contract, and the seller takes the chances of 
not being able to perform. Beck v. Staats, 80 Neb. 482; 
Arensten v. Moreland, 122 Wis. 167, 65 L. R. A. 978; 2 
Warvelle, Vendors (2d ed.) sec. 936; 2 Sutherland, Dam- 
ages (3d ed.) sec. 581. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings, 

REVERSED, 
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Epwarkp WESIOVER, APPELLER, VY. ABRAHAM IL. HOOVER 
ET AL., APPELLANTS. 


Firep January 9,1911. No. 16,249. 


e 


. Master and Servant: INDEPENDENT Conrractor. One who contracts 
to sink a well at an agreed price per foot if he procures a supply 
of water, and not to be paid if he fail to do so, using his own 
materials and machinery, and furnishing his own labor, is an 
independent contractor. 


EXISTENCE oF RELATION. A person who is in the general 
employment of one person may be temporarily in the service of 
another with respect to a particular transaction or plece of work 
so that the relation of master and servant arises between them, 
even though the general employer may have an interest in the 
special work. 


Duties or Master. In such case the duty of using care to 
see that a safe place to work is furnished, or proper warning 
given, devolves upon the special employer. 


Where the independent contract is to be carried 
out on the general employer’s premises, he owes the same duty 
to the independent contractor and his servants as to any other 
persons invited to the particular portion of the premises where 
the work is to be carried on. 


5. Evidence examined, and held not to sustain the verdict. 


APPEAL from the district court for Lancaster county: 
LINcoLNn Frost, Juper. Reversed. 


J. B. Strode, LH. C. Strode and D. C. Burnett, for ap- 
pellants, 


E. P. Holmes and G, L. De Lacey, contra. 


Lerron, J. 


This is an action for personal injuries alleged to have 
been suffered by the plaintiff while in the defendant’s serv- 
ice on account of having been set to work by one Devore, 
the defendants’ foreman, in an unsafe place, near a pit 
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containing an ice machine in operation, which was not 
properly lighted, a piston and revolving wheel upon which 
. was left unguarded, and no warning was given him as 
to the danger, by reason of which his heel was caught 
and crushed by the revolving wheel and piston. The de- 
fense is a denial that the relation of master and servant 
existed; an allegation that plaintiff was in the employ 
of an independent contractor; a plea that plaintiff was 
fainiliar with the premises; assumption of risk; and con- 
tributory negligence. 

Defendants are proprietors of a hotel with a large base- 
ment or cellar under the building containing boilers, en- 
gines, pumps, and other machinery used in the operation 
of the business. The plaintiff is a young man 23 years 
of age, of considerable experience in working around 
machinery, having been employed for about a year at the 
city waterworks, part of the time running one of the 
pumps there. About a week before the accident he was 
employed by Devore, defendants’ foreman, to dig a pit 
in the basement, in which it was proposed to bore a new 
well and to place pumping machinery, and to do other 
common labor. Prior to this time one Loso, who was in 
the well-boring business, had made a contract with the 
defendants whereby he was to bore a well in the pit where 
plaintiff worked. He was to furnish the labor, machin- 
ery, and material, except such material as had been taken 
from the old well, and was to receive $1.50 a foot if he 
procured a supply of water, and no payment if he failed 
to do so. On the Saturday before the accident, A. IL, 
Hoover, one of the defendants, telephoned to Loso urging 
him to come and do the work. Loso informed him that 
he was short of laborers, as two of his men were sick. 
Hoover then told him that he had some extra help that 
he could use. On Monday forenoon, about 11 o’clock, 
Loso came to the hotel. Up to this point there is no con- 
flict in the evidence. 

Plaintiff testifies that when he finished the work which 
he was doing, about 11 o’clock in the forenoon, Devore , 
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told him to go to Logo’s place to help Loso bring 
in some machinery that afternoon, and gave him street 
car fare to that point. Devore denies this, and says that - 
he told plaintiff hig work was done, but that Loso needed 
help, and that he could get a job with him. Loso says 
that when he came to the hotel that morning Devore 
brought out three men to him, and that he took the plain- 
tiff and another named Stone to use in his work. Plain- 
tiff went to Loso’s and assisted him in bringing to the hotel 
a small engine and other machinery to use in sinking the 
well. Loso and he worked at placing this engine in the 
basement that afternoon, but did not finish setting it 
that day. A large ice machine about twelve feet high 
stood in a pit about three feet deep in the floor of the 
basement. The basement floor and the sides and fioor 
of the pit were made of concrete. There was a space of 
three feet between the end of the machine and the walls 
of the pit. There being another pit nearby, it was neces- 
sary to set Loso’s engine so that a pulley projected over 
one corner of the pit. Plaintiff testifies that the next 
morning, while Loso and he were “lining up” the engine 
so as to set it properly for running the machinery at the 
well, Loso said, “We will put the belt on,” and lifted the 
center portion of the belt, while the plaintiff went into 
the pit in order to slip the belt over the pulley; that in 
the act of doing sc his foot slipped, or he stepped back, 
when his heel was caught by a projecting crank pin on 
the wheel of the ice machine, and was crushed between 
the pin and the floor of the pit. There is a lower pit 
about eight inches deeper than the main pit. The crank 
pin of the revolving wheel came about one-half inch from 
the edge of the lower pit and went down into it about 
two inches as it revolved. He testifies that it was dark 
at that place, and that while he had knowledge that the 
ice machine was there, and that it had three cylinders 
and piston rods and wheels, he was not familiar with the 
location or construction of the revolving wheel at the 
bottom of the pit; that the piston rod is flush with or 
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just inside the machine, and the revolving wheel is about 
flush with the end of the machine. On cross-examination 
he says he cannot say whether Loso told him to get into 
the pit or not, but that he thought the most convenient 
way to put the belt on the pulley was by getting into the 
pit. The pulley was about 18 inches above the floor of 
the basement and about 44 feet above the floor of the 
pit. He first testified that it was dark at this point, but 
afterwards said that there were a number of electric 
lights near the machine, and, finally, “that it was quite 
light down there,” and that he did not think he was 
hurt because the lights were not burning. After being 
hurt he pulled his foot out and rolled or lay on the side 
of the pit. He testified that he then saw for the first time 
that the base of the ice machine was in a lower pit about 
eight inches deep. He has not been to the locality of 
the accident since that time. It is evident from his testi- 
mony that there was light enough to enable him to see 
the wheel and crank which he describes, and also suffi- 
cient to enable him to see that the crank decended into 
the lower pit when the piston rod came down. 

The evidence in behalf of the defendants is very posi- 
tive that there are a large number of electric lights in the 
basement, in the boiler room, and around the machinery ; 
that these lights are all on one circuit, and were kept 
burning night and day. ‘ 

In the discussion of the legal principles involved, we 
will assume that the testimony of the plaintiff and his 
witnesses and the undisputed testimony of the others was 
true, since the jury found for him by their verdict. The 
sole question presented is whether the evidence is suffi- 
cient to support a verdict for the plaintiff against the 
proprietors of the hotel. It is clear that Loso was an 
independent contractor. Im fact, this is undisputed. Ac- 
cepting the plaintiff's statement that Devore directed 
him to work for Loso, also Loso’s undisputed testimony 
that he made no contract or agreement as to employment 
and wages with the plaintiff, but that he used the men 
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rangement with Hoover, the question arises whether at 
the time of the injurv the relation of master and servant 
existed between plaintiff and defendants. 

The plaintiff's theory is that while he was engaged in 
the defendants’ service he was furnished an unsafe and 
dangerous place in which to work, and was not warned 
of the danger, and that consequently the defendants are 
liable. The defendants contend that at the time he was 
hurt he was working for Loso, and not for them; that 
it was unnecessary for him to enter the pit; that the 
ice machine was properly constructed and _ properly 
lighted ; and that the accident was the result of plaintiff's 
own carelessness. We think that the relation of master 
and servant at this particular time and with relation to 
this particular work existed between Loso and the plain- 
tiff, and not between him and the defendants. While, 
according to his evidence, he could look to them for 
wages, he was not under their control or direction, but 
was working for Loso in the prosecution of his independ- 
ent contract. It is true that his time was kept by Devore, 
but the entry in the timebook, which was produced at 
plaintiff's instance, shows that the time of both Stone 
and Westover was kept, as the book recites, “for Loso.” 

Some very interesting questions often arise where the 
general servant of one enters Into the special service of 
another. While the general prinicples are well settled, 
the circumstances of each particular case determine 
whether the general employer or the special or both are 
liable in case of an accident either to an employee or to 
a third person. In order to hold one liable for injury to 
a man in his employment, the relation of master and serv- 
ant must exist at the time and with relation to the very 
occupation or transaction in which the servant is en- 
gaged. The fact of employment may or may not be 
significant, depending upon all the circumstances. If I - 
employ a chaffeur, and if while he is running my car, 
without my knowledge or consent, for his own purposes, 
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he is hurt by reason of a defect in the car of which I was 
aware, no court would hold me liable on account of the 
fact alone that he was in my employment. The master is 
the person in whose work he is engaged, and who has the 
right to direct and control his actions. “The payment 
of an employee by the day, or the control and supervision 
of the work by the employer, though important consider- 
ations, are not in themselves decisive of the fact that the 
two are master and servant. * * * Servants who are 
employed and paid by one person may nevertheless be, 
ad hoc, the servants of another in a particular transac- 
tion, and that, too, even where their general employer is 
interested in the work. Obviously they may desert the 
service of their lawful master, and work for another; or 
he may lend their services to another person, abandoning 
to the latter all control over them; or they may, without 
consulting their master, but in good faith, assist a person 
independently employed to do something which will ben- 
efit their master, but with which neither he nor they have 
any right to interfere, and in which they act entirely 
under the control of such other person.” Shearman and 
Redfield, Law of Negligence (5th ed.) secs. 160, 161. 
Murray v. Currie, 6 L, R. ©. P. Div. (Eng.) *24; Dallas 
Mfg. Co. v. Townes, 148 Ala. 146, 41 So. 988; Olive r. 
Whitney Marble Co., 103 N. Y. 292; The Turquoise, 114 
Fed. 402; Rourke v, White Moss Colliery Co., 2 L. R. C. 
P. Div. (Eng.) 205; Wyllie v. Palmer, 187 N. Y. 248, 19 
L. R. A. 285; The Gladestry, 128 Fed. 591; Delory v. 
Blodgett, 185 Mass, 126; Parkhurst v, Swift, 31 Td. App. 
521; Waldock v. Winfield, 2 L. R. (1901) K. B. Div. 
(Eng.) 596; Higgins v. Western Union Telegraph Co.. 
156 N. Y. 75; Brown v. Smith & Kelley, 86 Ga. 274, 22 
Am. St. Rep. 456; Central Coal & Iron Co. v. Grider’s 
Adm’r, 115 Ky. 745, 65 L. R. A. 455, and note on page 
445. 

It is apparent from the facts stated that the defendants 
were under no special obligations or duty to furnish the 
plaintiff a safe place to work, since he was not, strictly 
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speaking, working for them; but, since by the contract 
with Loso the defendants invited Loso and his employees 
upon their premises for the purpose of performing the 
contract, the duty of defendant to Loso and to plaintiff 
was the same as to all other persons whom they might 
invite to that particular portion of the basement. If that 
portion of the premises in which a contractor is required 
to work is subject to special hazard, whether on account 
of the absence of lights, the presence of dangerous ma- 
chinery, or other dangers the existence of which is not 
apparent and obvious, it is the owner’s duty to warn the 
persons whom he has invited there of the risks to which 
they may be exposed, and if he fails in this duty, and in 
consequence thereof the invitee is injured, an action for 
damages will lie. The principle is the same as where a 
storekeeper leaves an open and unguarded trapdoor 
where his customers might reasonably be expected to 
walk. At the same time a person inviting contractors to 
a place where machinery in operation is in plain sight 
has the right to assume that they are possessed of ordi- 
nary comnion sense and a knowledge of the risk ordinar- 
ily incurred by working in close proximity to moving ma- 
chinery. If the dangers are open and obvious he is en- 
titled to rely upon the exercise of ordinary care, but if 
the dangers are of a hidden and concealed nature then 
he must take pains to give warning of the same, other- 
wise he may make himself liable in a proper.action if a 
contractor or his employee is injured by such neglect. 
4 Thompson, Law of Negligence, sec. 3736; Haven »v. 
Pender, 11 L. R. Q. B. Div. (Eng.) 503. 

Applying these principles to the facts in this case, 
there is nothing to show that the ice machine was other 
than properly constructed and properly equipped and 
managed in every way, or that the fact that it was placed 
in a pit about three feet below the floor of the basement 
was in any way. a negligent placing or construction of 
the machine. : 

It is shown without dispute that there was plenty of 
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room for persons not engaged in the operation of the 
machine to pass over the main floor of the basement, and 
that plaintiff had no duty to perform in respect to its 
operation. A day or two before the accident he had 
been occupied in wheeling dirt from the new well and 
emptying it into the old one, passing close by the corner 
of the pit, but he says that, while he knew in a general 
way of the operations of the machine, he gave it no at- 
tention, 

The ground of recovery alleged by the plaintiff is that 
he was defendants’ servant, and that under the direction 
of their foreman, Devore, he was put to work in a dan- 
gerous place without warning. No instructions are in 
the record, so we must presume the jury were instructed 
in accordance with the issues made by the pleadings. The 
proof failing to show that the relation of master and serv- 
ant existed between the parties at the time, and in re- 
spect to the transaction, the plaintiff cannot recover. 
Eldred v. Mackie, 178 Mass. 1; Sullivan.v. New Bedford 
Gas & Hdison Light Co., 190 Mass. 288; Callan v. 
Pugh, 66 N. Y. Supp. 1118; King v. New York C. & H. 
R. R. Co., 66 N. Y. 181. 

We are also of the opinion that, even if the pleadings 
would permit recovery upon the theory that the defend- 
ants were guilty of a breach of duty in inviting Loso and 
his workmen into a place of danger, the evidence would 
not support a verdict. The plaintiff shows that he could 
see the revolving wheel in the bottom of the pit, and his 
father, who went to work for Loso in his place after the 
accident, testifies that by standing on a plank which was 
across the corner of the pit he put the belt on the pulley 
the next morning without going into the pit, 

The evidence does not justify the verdict, and the judg- 
ment of the district court is 


REVERSED. 
Reesp, C. J., not sitting. 
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Ropert A. STEWART, APPELLES, v. OMAHA & COUNCIL 
BLuFrs STREET RAILWAY COMPANY, APPELLANT. 


Firup Januagy 9,1911. No. 16,748. 


1. Street Railways: RicHTs or TRAVELERS. A street railway company 
and an ordinary traveler have equal rights of travel on the streets 
of a city, but each must observe due care to avoid accidents, tak- 
ing into account the fact that the street car is confined to the 
track, while pedestrians have freedom of movement. 


CarE REQUIRED aT CRossinas. The employees in charge of 
the operation of a street car are held to great caution when cross- 
ing a street intersection at a point where a car upon the opposite 
track is, or has been, very recently discharging passengers. The 
motorman should keep a sharp lookout, give ample and timely 
warning of the approach of the car, and have it under such 
control that it can be readily stopped if necessary. 


3. : INJURIES: QUESTIONS FoR JURY. Questions as to whether a 
bell was sounded, or as to whether the rate of speed of the car 
was excessive, where the evidence is conflicting, should be sub- 
mitted to the jury. 


APPEAL from the district court for Douglas county: 
WILLIAM A, REDICK, JUDGE. Affirmed. 


John L, Webster and W. J. Connell, for appellant. 
_ H. C. Brome and Clinton Brome, contra. 


LETTON, J. 


A statement of the evidence given at a former trial] of 
this case may be found in the opinion in Stewart v. Omaha 
é C. B. Street R. Co., 88 Neb. 97. At the second trial 
the result was a verdict for the plaintiff, from which de- 
fendant has appealed. At this trial much of the testi- 
mony taken at the former trial was read and some other 
testimony adduced. The evidence on behalf of the plain- 
tiff as to the distance he was carried and the place where 
the north-bound car stopped is practically the same as 
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at the former trial. His testimony now is that the car 
from which he alighted was from 10 to 20 feet away when 
he looked to the south, while at the former trial he said 
he thought it was about 10 feet. As to this he wag not 
positive, however. A plat is in evidence which shows 
that, if he had looked to the south from the point where 
he alighted at a time when the south bound car was 10 
feet away, he would have had an unobstructed view of the 
other track for a long distance, except so far as his view 
was cut off by the south-bound car. 

The plaintiff’s testimony is that in his opinion the car 
that struck him was moving at the rate of about 20 miles 
an hour. The motorman and other employees of the de- 
fendant testify that the north-bound car was moving at 
the rate of about eight miles an hour when the plaintiff 
was struck, and that he was struck when he was about 
the middle of the intersection. On the former appeal we 
held that there was sufficient evidence that the car was 
being operated at a dangerous rate of speed, and of negli- 
gence in failing to give sufficient warning of its approach, 
to require the submission of those questions to a jury, and 
we further held that the evidence of contributory negli- 
gence was not clear enough to justify the court in di- 
recting a verdict for the defendant on that account. 

1. The defendant claims that new and additional evi- 
dence was produced at the trial destructive of any infer- - 
ence that the plaintiff had used reasonable prudence in 
stepping in front of the approaching car in the manner he 
did, and also that the evidence fails to show any negli- 
gence on its part. A large number of cases have been 
collected through the industry of counsel which hold in 
substance that, under facts somewhat similar to those in 
this case, plaintiff will be held as a matter of law to be 
guilty of such negligence as will preclude a recovery. 
Whatever the rule in some states may be with respect to 
the rights of pedestrians and street cars upon the streets 
of a city, the law in this state is settled that neither the 
street car nor the pedestrian has any priority or privi- 
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leged right over the other; that an electric street railway 
company and an ordinary traveler upon the street are 
required to observe an equal degree cf care to prevent ac- 
cidents, and that neither has a right of way superior to 
‘that of the other. Omaha Street R. Co, v. Cameron, 48 
Neb. 297; Mathiesen v. Omaha Street R. Co. 3 Neb. 
(Unof.) 747; Omaha Street R. Co. v. Mathiesen, 73 Neb. 
820; Olney v. Omaha & C. B. Street R. Co., 78 Neb. 767. 

We agree with counsel for defendant that under or- 
dinary circumstances one who negligently attempts to 
cross a street railway track in front of an approaching 
car cannot recover for injuries caused by a collision there- 
with, unless those in charge wilfully or wantonly produce 
the collision, or fail to exercise ordinary care to prevent © 
the accident after knowledge of the probable danger. 
Harris v. Lincoln Traction Co., 78 Neb. 681; Wood v. 
Omaha & C. B. Street R. Co., 84 Neb. 282. But the 
crucial question is whether or not the person injured neg- 
ligently attempted to cross. We find no evidence in the 
record which leads us to change the conclusion we arrived 
at on the former appeal, that under the circumstances of 
this case the question of whether the plaintiff was negli- 
gent or not was a matter for the jury to determine. We 
think that the employees in charge of a street car should 
be held to great cautinn when crossing a street intersec- 
tion at a point where a car upon the opposite track is, 
or very recently hag been, discharging passengers, that 
the motorman should keep a-sharp lookout, give ample 
and timely warning of the approach of the car, and have 
it under such control that he can promptly stop it upon 
the appearance of danger. This seems to be the more hu- 
mane and modern doctrine. We see no reason to adopt 
one which will in any degree relax the care and caution of 
employees engaged in the operation of such dangerous 
instrumentalities as electrically operated street railways 
within the busy streets of a city. . 

The supreme court of Minnesota recently had before 
it for consideration the question of the relative degree 
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of care required of pedestrians and the motorman in 
charge of a street car approaching a crossing where a 
street car upon a parallel track is discharging passengers. 
The opinion collects the authorities and reaches the same 
conclusion as that arrived at by this court. Bremer v. 
St. Paul City R. Co., 107 Minn. 326. Other anthorities 
are collected in the note to it in 21 L. R. A. n.s. 887. This 
is the rule adopted in states containing cities of the mag- 
nitude of New York, Chicago, Washington, Cincinnati, 
Cleveland, St. Paul, and Minneapolis. /?elletrcau v. Met- 
ropolitan Ntrect R. Co., 74 App. Div. (N. Y.) 192, 77 N. 
Y. Supp. 386, affirmed in 174 N. Y. 503; Dobert v. Troy 
City Rk. Co, 91 Hun (N. Y.) 28, 386 N. Y. Supp. 105; 
Chicago City R. Co. v. Robinson, 127 Tll. 9, 4 La. R. A. 126; 
Capital Traction Co. v. lasby, 12 App. D. C. 295; Cin- 
cinnats Street R. Co. v, Snell, 54 Ohio St. 197, 82 L. R. A. 
276. A case which perhaps goes to the limit in holding 
street car companies liable under .such circwiustances is 
Louisville City R. Co. v. Hudgins, 124 Ky. 79, 98 S. W. 
275, 7 L. R. A. n. s. 152. We merely cite this case as show- 
jing the modern tendency, and not as indicating that this 
court would take the same view under like circumstances, 

2. As to the claim that there is no proof of negligence. 
No one except the conductor and motorman secs to have 
heard the gong or bell until just an instant before the 
plaintiff was struck. Several witnesses were standing upon 
the street corner, and none of them heard it. If the bell 
had been ringing loudly when the plaintiff was within a 
few feet of the track, it is probable that he would have 
noticed it, although the fact that he did not hear it is not 
conclusive that it was not rung. People often absent-_ 
mindedly disregard the most obvious warnings. The tes- 
timony being conflicting, it was for the jury to consider. 

3. The motorman testified the car was moving at the 
rate of eight miles an hour. The district court instructed 
the jury that eight miles an hour might be a negligent rate 
of speed under some circumstances. This is strongly urged 
as erroneous, but we see nothing wrong in it. If a street 
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car approached behind another car at the rate of eight 
miles an hour without signals of its approach, and at a 
point where persons alighting from another car might 
reasonably be expected to appear, this might be a negli- 
gent rate of speed, while, ordinarily, eight miles an hour 
is not a negligent rate. The question as to whether the 
rate of speed was negligent under the circumstances was 
properly left to the jury, and we think the evidence sus- 
tains the verdict. 

4. Defendant complains that the court erred in permit- 
ting the plaintiff to give his opinion as to the rate of 
speed of the car that struck him. He was asked whether 
he could approximately state the speed, to which he re- 
plied affirmatively. He was then asked what his judg- 
nent was as to the speed of the car at the time it struck 
him. Counsel for defendant objected that no proper 
foundation had been laid for such testimony, and was 
allowed to conduct a lengthy cross-examination for the 
purpose of eliciting the facts upon which the witness 
based his estimate. It is apparent from this cross-exam- 
ination that his opinion was based upon his observations 
during the short interval from the time he saw the car 
until he was struck, from a view of the buildings and sur- 
rounding objects with respect to the moving car, and from 
the force with which it struck him. He testified he 
thought the car was moving at the rate of 20 miles an 
hour, but it might be more and it might be less. This 
is very indefinite: We are inclined to think that, his 
opportunities for observation being so limited, his opinion 
was of little or no value, but, since all these facts were 
before the jury, we think defendant suffered no prejudice 
by allowing them to determine for themselves what 
weight they would give to his opinion. Counsel himself 
argues that from his cross-examination it clearly appeared 
that the plaintiff was utterly unable to judge speed. 
Probably the jury took this view and believed the tes- 
timony of the defendant on this point. 

5. It is also urged that it was error to instruct the jury 


214 NEBRASKA REPORTS. [Vou. 88 


Oampbell v. Luebben. 


that the burden of proof was upon the defendant to show 
the fact of contributory negligence on the part of plain- 
tiff. This, however, is settled law in this state. Rapp 
v. Sarpy County, 71 Neb. 382, 385. We think counsel 
misapprehends the instruction given. He argues that if 
the plaintiff was guilty of negligence directly contributing 
to his own injuries, and this appeared from his own tes- 
timony, he could not recover. But the instruction ex- 
pressly took care that the jury were not misled by say- 
ing: “If you find from a preponderance of the testimony 
offered by both parties that the plaintiff was guilty of neg- 
ligence in attempting to cross the track in the manner 
and under all the facts and circumstances in evidence 
before you, and that his negligence directly contributed 
in any degree to the cause of his injury, then the plaintiff 
cannot recover, and you should find for the defendant.” 
The facts in this case with respect to contributory negli- 
gence lie very close to the line, but the whole matter was 
for the jury. We find no error, and the judgment of the 
district court is 


AFFIRMED. 
_ Ressp, C. J., not sitting. 


GrEoRGH W. CAMPBELL, APPELLEE, V. MELCHOIR L, 
LUEBBEN, APPELLANT. 


Firep January 9,1911. No. 16,128. 


1. Appeal: Review. A new trial should not be granted where no 
verdict other than the one rendered would be sustained by the 
law and the evidence. 

2. Trial: Instructions. The court should not submit an instruction 
permitting a recovery upon a state of facts not admitted by the 
litigants or supported by any evidence. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Reversed with directions. 
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Robert S. Mockett, for appellant. 


John M. Stewart, contra. 


Root, J. 


The plaintiff prosecutes two alleged causes of. action 
against the defendant, the first upon a written agreement 
by the defendant to pay the plaintiff $1,000 for 10 shares 
of stock in the Luebben Baler Company, and the second 
upon an alleged oral agreement to “take back all such 
stock previously purchased or thereafter purchased, and 
repay to plaintiff the amounts that plaintiff had paid for 
all such stock at any time plaintiff became dissatisfied 
with such investments and desired the money he had paid 
therefor returned.” The defendant admits making the 
written agreement, but contends that he has not been 
given the notice therein provided for, and denies making 
the oral contract. He also pleads the statute of frauds 
as a defense to the second cause of action. The plaintiff 
prevailed upon both causes of action. The defendant 
appeals. 

The verdict contains separate findings, one for each 
cause of action. In so far as the first cause of action 
is concerned, we are of the opinion that the verdict is 
sustained by sufficient evidence. Copies of letters sent 
by the plaintiff to the defendant in the spring of 1907, 
and especially the letter of April 24, 1907, should re- 
ceive no other construction than that the plaintiff had 
requested Mr. Luebben to comply with his contract. It 
is true, as suggested by the defendant’s counsel, that the 
court permitted a recovery upon the alleged oral con- 
tract for the stock involved in the first, as well as for the 
stock referred to in the second cause of action, but we 
are of the opinion that upon the pleadings and the proof 
no verdict other than the one returned can be sustained 
with respect to the first cause of action. 

The defendant excepts to the sixth instruction given 
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by the court upon its own motion, to the effect that if 
“the plaintiff purchased stock in the Luebben Baler Com- 
pany through the defendant, and that plaintiff was in- 
duced to make such purchase by the promise and agree- 
ment of the defendant to repurchase all stock theretofore 
purchased through said defendant of the Luebben Baler 
Company, and to repurchase all stock then or thereafter 
purchased pursuant to such promise or agreement to so 
repurchase such stock, and to make such repurchase at any 
time plaintiff might want the money so invested, or be- 
came dissatisfied with such investment, then you will 
find for the plaintiff.” 

The briefs contain an exhaustive argument concerning 
the application of the statute of frauds to the oral agree- 
ment referred to in the second cause of action, and the 
defendant criticizes the sixth instruction because it ig- 
noves that statute. If the testimony were undisputed that 
an oral promise was made by the defendant, while acting 
as agent for his principal, to purchase from the plaintiff 
the stock bought by him from that principal, the statute 
would necessarily be involved in this case. But we find 
no evidence of such a promise. The record discloses tlt 
the defendant, in connection with other individuals, in- 
corporated the Luebben Baler Company for the purpose 
of manufacturing a machine intended for use in baling 
hay; that the corporation exchanged a considerable frac- 
tion of its stock for the pateut owned by Luebben and 
his associates, and the remainder of that stock was placed 
in the corporation’s treasury to be sold for the purpose 
of furnishing capital to the company to be used in man- 
ufacturing and selling machines. Fifteen shares of the 
treasury stock were sold to the plaintiff upon the cor- 
poration’s promise to refund the price thus paid so soon 
as a certain number of its machines should be manufac- 
tured and sold. The defendant also executed the written 
agreement referred to in the first paragraph of this opin- 
ion. Subsequently the plaintiff became secretary of the 
company. He testifies that the defendant urged him to 
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purchase more treasary stock fram the corporation, and 
said: “If you people are dissatisfied and want your money 
back, I will pay you every dollar of your money back.” 
The plaintiff's wife and daughter corroborate his testi- 
mony with regard to the defendant’s statement. If the 
defendant made the promise, the case may fall within the 
rule announced in Trenholm v. Kloepper, p. 236, post, but 
it is not an agreement to purchase stock. Thereafter at 
intervals the plaintiff purchased from the corporation 
treasury stock, aggregating 49 shares, for $4,900, and the 
corporation agreed to refund this money out of the pro- 
ceeds of the sale of its machines. During this time the 
plaintiff was in a position to know as much about the 
affairs of the corporation as any other person, and pur- 
chased 170 shares of stock originally issued to one of 
the promoters. The plaintiff did not testify that he was 
induced by the defendant’s promise to purchase the 49 
shares of stock last acquired from the corporation. 

The defendant in his testimony squarely denies having 
made any promise to purchase the plaintiff's stock or to 
pay him any money, except ‘the $1,000 referred to in the 
written contract. In the state of the record, a finding 
by the jury for or against either party concerning the 
oral promise testified to by the plaintiff would be sustained 
by the evidence. If the testimony were not in conflict 
we should incline to the view that, while the instruc- 
tions did not submit the facts as testified to by the plain- 
tiff and his witnesses, the charge is not prejudicially er- 
roneous, but, in view of the sharp conflict in the evidence, 
we are of opinion that the instruction should not be 
approved. 

The judgment of the district court, therefore, is re- 
versed and a new trial granted upon the plaintiff’s second 
cause of action, but the court is directed to enter a judg- 
ment in the plaintiff's favor upon the verdict returned 
upon the first cause of action, with legal interest from 
the date that verdict was rendered. 


REVERSED, 
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THoMAS H, MCGAHEY, APPELLEB, V. CITIZENS RAILWAY 
COMPANY, APPELLANT. 


Firep January 9,1911. No. 16,241. 


1. Street Railways: INyuny at Crossine: NEcLicENcE. If the driver 
of a vehicle at a street intersection is reasonably justified in 
believing that he can pass over a street railway track before an 
approaching car, if propelled at its usual and ordinary rate of 
speed, will reach that point, he should not be held, as a matter of 
law, guilty of negligence in attempting to cross. 


2. : : : QuvéEsTION FoR Jury. If there is evidence 
tending to prove that a heavy, unwieldy vehicle was almost upon 
and being propelled across a street railway track at the inter- 
section of two public streets, and that the motorman in control 
of a street car approaching said intersection at right angles to the 
course of the vehicle either did not act with reasonable diligence 
to decrease the speed of said car so as prevent a collision, or 
after the car had been brought almost to a stand-still permitted 
it to start suddenly and move at a greatly accelerated rate of 
speed so as to collide with said vehicle, it is not error to submit 
to the jury the issue of the motorman’s negligence in failing to 
control the car before as well as after he was apprised of the 
driver’s perilous position. 


3. : s : . If the pleader charges a cause of 
action based upon the defendant’s negligence in operating a street 
car, and also alleges that the motorman in charge, after knowing 
that the plaintiff was in a dangerous position with respect to said 
car, negligently failed to exercise ordinary care to control it, and 
evidence is received tending to support those allegations, the case 
may be submitted to the jury upon both theories. 


4. Negligence: DEFENSE or CoNTRIBUTORY NEGLIGENCE: BURDEN oF 
Proor. If the defendant pleads that the plaintiff was guilty of 
contributory negligence, or that the accident resulted solely from 
his negligence, the burden is upon the defendant to prove those 
defenses, and does not shift during the trial of the case, but he 
should receive the benefit of the plaintiff’s evidence tending to 
prove those issues. 


6. : : COMPARATIVE NEGLIGENCE: INSTRUCTIONS. The 
defendant, however, is not prejudiced by an instruction that the 
burden is not upon him to prove contributory negligence if the 
plaintiff's testimony proves that fact, and instructions to that 
effect do not involve the doctrine of comparative negligence. 
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6. 


ContrinuTORY NEGLIGENCE. The plaintiff's negligence will 
not defeat a recovery unless it was the sole cause of the plaintiff’s 
injury, or concurred or co-operated with the defendant’s negli- 
gence as a proximate cause of the accident. 


7. Trial: WITHDRAWAL oF EvweENcs. It is not error to withdraw from 
the jury’s consideration facts which by no reasonable construction 
tend to establish a defense to the action or to mitigate the plain- 
tiff’'s damages. 


Instructions. “Where instructions requested are sub- 
stanially given in the charge prepared by the court on its own 
motion, it is not error to refuse to repeat them, though expressed 
in language different from that used by the court.” Curry v. 
State, 5 Neb. 412. 


9. The evidence examined and commented upon in the opinion, and 
held sufficient to sustain the verdict. 


AppwHAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


Hainer & Smith and Clark & Allen, for appellant. 
Halleck F. Rose and Wilmer B. Comstock, contra. 


Root, J. 


The gist of this action is the defendant’s alleged neg- 
ligence in operating a street car so that the plaintiff was 
injured and his vehicle damaged while crossing the de- 
fendant’s railway at the intersection of Seventeenth and 
N streets in the city of Lincoln. The plaintiff prevailed, 
and the defendant appeals. 

The testimony is conflicting and parts of it are ex- 
travagant; but, since the jury found for the plaintiff, it is 
our duty to consider the transaction in the light most 
favorable to him. 

It appears that N and Seventeenth streets are each 
paved and 100 feet in width; that a sidewalk and parkway 
cover 20 feet of the space on each side of the streets, and 
the defendant maintains a double-track railway on N 
street, which runs east and west; that the surface of N 
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street slopes slightly toward the east, and the gutters are 
seven-tenths of a foot lower than the crest of the street. 
It further appears that there are dwelling houses along 
the south side of N street westward from Seventeenth 
street, so situated that the porches are flush with the lot 
line, and there are seven shade trees between the curb 
and sidewalk on the south side of N street west of Seven- 
teenth. The accident occurred about 8 o’clock in the fore- 
noon of a still, clear day in September, while the plaintiff 
was driving northward on the east side of Seventeenth 
street riding upon an air compressor eight feet in height 
which weighed about 5,200 pounds and was painted a 
brilliant red. The plaintiff's vehicle had almost cleared 
the southernmost railway track when one of the defend- 
ant’s cars moving eastward collided with a rear wheel of 
the air compressor, and as a result the vehicle was dam- 
aged and the plaintiff injured. The testimony discloses 
that the plaintiff, about the time his team crossed the 
footpath on the south side of N street, noticed the car 
in question, and calculated he could drive over the track 
before the car would cross Seventeenth street; that sub- 
sequently, as he urged his horses forward, he raised one 
hand as a warning. The motorman and conductor upon 
the car both testify to having noticed the signal, but the 
testimony is in hopeless conflict concerning the space then 
intervening between the car and the air compressor. The 
plaintiff says the distance was about 125 feet, the de- 
fendant’s employees say about 45 feet. The jury would 
be justified in finding, from all of the evidence, that the 
motorman did not see the plaintiff until the latter raised 
his hand. One witness testifies that the car was well 
under control as it entered the intersection of said streets, 
but immediately thereafter the speed rapidly increased 
until the collision occurred, and that directly after the 
accident the motorman exclaimed that he “thought the 
old fool was going to get off of the track when he started up 
this second time.” If the motorman did not notice so 
conspicuous an object as the plaintiff’s vehicle until the 
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car was almost upon the footpath on the west side of - 
Seventeenth street, the jury might say he was not on the 
lookout for teams or pedestrians. If the car was 125 
feet distant from the plaintiff when the motorman noticed 
the former's uplifted hand, and thereupon applied all of 
his power to the brakes upon the car, it must have been 
running at a terrific rate of speed or else the appliances 
were defective or ill-suited for controlling its movements. 
If, as the witness Skinner testifies, the car was well under 
control at the time it approached said intersection, but 
its speed was thereafter suddenly accelerated, there was 
gross disregard for the plaintiff’s safety. The court 
therefore was justified in submitting the cause in a double 
aspect; that is to say, to permit the jury to find whether 
the defendant was negligent in failing to exercise reason- 
able care to control the speed of its car at the time of 
and shortly preceding the accident, or to find whether the 
motorman, after discovering the plaintiff’s perilous situ- 
ation, brought about possibly by his own negligence, failed 
to use ordinary care to avert the accident. Omaha Street 
R. Co. v. Mathiesen, 73 Neb. 820; Zelenka v. Union Stock 
Yards Co,, 82 Neb. 511; Wally v. Union P. R. Co., 83 Neb. 
658; Wenninger v. Lincoln Traction Co., 84 Neb. 385; 
Smith v. Connecticut Railway & Lighting Co., 80 Conn. 
268, 17 L. R. A. n. s, 707. 

The defendant criticizes the instructions in so far as 
they recognize the “last clear chance” doctrine, and in- 
sists that no such a cause of action is stated in the peti- 
tion. It appears, however, that the pleader, after charg- 
ing many alleged acts of negligence on the part of the 
defendant and its employees, alleged that the motorman 
negligently failed to stop the car after he knew the plain- 
tiff was in a perilous situation. The defendant did not 
move to compel the plaintiff to make the petition more 
definite or to separately number and state the causes of 
action, and the court was justified in submitting the case 
upon the theory that it involved the law of the “last clear 
chance.” 
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The jury were instructed that the burden of proof was 
upon the plaintiff to prove by a preponderance of the 
evidence the material allegations in the petition, and the 
third instruction is as follows: “When the plaintiff has 
so shown these facts, then the burden of proof is upon 
the defendant to prove by a preponderance of the evi- 
dence the allegations in its answer constituting its de- 
fense to plaintiff’s action; that is to say, that any injuries 
received by the plaintiff were the proximate result of his 
‘own negligence, or that his own negligence contributed 
thereto as a proximate cause thereof. If, however, the 
plaintiff's own testimony shows that he was guilty of 
negligence at the time of the accident, then the burden 
- would not be upon the defendant to show such fact.” 
The defendant insists these instructions submitted the 
- law of comparative negligence to the jury. We do not 
so understand the charge. We do not approve the third 
instruction because the burden of proving contributory 
negligence does not shift during a trial, but remains with 
the defendant if he pleads that defense. Rapp v. Sarpy 
County, T1 Neb. 382. The court evidently desired to in- 
struct the jury that contributory negligence might be 
established by the plaintiff’s evidence and they should 
give the defendant the benefit of all evidence upon that 
issue irrespective of the source from which it came. The 
plaintiff's testimony upon direct as well as upon cross- 
examination is such that the jury might have found that 
he was guilty of contributory negligence, and the de- 
fendant was entitled to an instruction giving him the 
benefit of that testimony. We are of opinion that the in- 
structions did present that principle to the jury, and in 
so far as the court relieved the defendant of the burden 
of proof it has no just ground for complaint. The de- 
fendant’s counsel, however, argue that the jury should 
not have been told that contributory negligence to con- 
stitute a defense must have been a proximate cause of the 
accident. A fair construction of this instruction is that 
the plaintiff's negligence would not bar a recovery un- 
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less it concurred or co-operated with the negligence of the 
defendant as the proximate cause of the accident, or was 
in itself the proximate cause thereof. Thus considered, 
the instruction ig in harmony with the law as announced 
in Vertrees v. Gage County, 81 Neb. 218. See, also, au- 
thorities collated in 29 Cyc. 505. 

Exception is taken to an instruction to the effect that 
the plaintiff had a right to “drive his team and air com- 
pressor across the tracks of the defendant and through 
the street intersection in question in the condition as to 
equipment of the vehicle and team disclosed by the evi- 
dence.” The court further instructed the jury that any 
failure on the plaintiff’s part to exercise ordinary care in 
the control of said vehicle would constitute contribu- 
tory negligence. It appears that the air compressor was 
not equipped with brakes, and that no breeching was at- 
tached to the harness upon the horses, and complaint is 
made that the instruction withdrew from the jury the al- 
leged negligence of the plaintiff in failing to provide those 
accessories to his vehicle and harness, but the proof is 
certain that the want of brakes or of breeching in no 
manner contributed to the accident. The surface of the 
street was up-grade from the gutter to the track, and the 
plaintiff’s failure to halt before crossing cannot be at- 
tributed to the condition of the harness or to the want of 
brakes upon the air compressor, 

The defendant’s counsel print in their brief nine in- 
structions requested by them and not given by the court. 
The court’s charge contained the greater part of the 
principles of law embodied in those instructions, and, so 
far as we are advised, no error was committed in not 
giving them verbatim. Curry v. State, 5 Neb. 412. 

Upon a consideration of the entire record, we find no 
error prejudicial to the defendant. The judgment of the 
district court, therefore, is 

AFFIRMED, 
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CHARLES 0’CONNOR, APPELLEE, V. MICHAEL WATERS, 
ADMIN ISTRATOR, ELT AL., APPELLANTS, 


Firep January 9,1911. No. 16,243. 


1. Specific Performance: EvipeNce. The direct, clear and uncontra- 
dicted testimony of two disinterested witnesses to the effect that 
a father, subsequent to his son’s majority, promised that if the 
son would remain at home and care for his parents during their 
natural life he should have a definitely described tract of real 
estate, and testimony that the son for over 20 years, and up to the 
time his parents departed this life, performed his agreement, 
may, if believed by the court, support a decree for the specific 
performance of that contract. 


2. Appeal: DEFENSE NoT RaIsED BELow. In such a case, if the other 
children claim the real estate under their father’s will, but do not 
plead that the farm was their ancestor’s homestead at the time the 
contract was made, and no such issue is tried in the district court, 
the defendants will not be heard in this court to urge that 
defense. 


APPEAL from the district court for Dakota county: 
Guy T. GRAVES, JUDGE. Affirmed. 


Sullivan & Griffin, Alfred Prey, F. 8. Berry and M, C. 
Beck, for appellants, 


J. J. McAllister and R. E. Evans, contra. 


Root, J. 


This is an action to enforce the specific performance of 
an oral contract, by the terms of which Patrick O’Cuonnor 
agreed to convey or devise to his son, the plaintiff, a 
quarter section of Iand in Dakota county. The plaintiff 
prevailed, and the defendants appeal. 

It appears that in 1879, Patrick O’Connor, now de- 
ceased, in company with his wife and seven children, 
came to Dakota county, and two years subsequently ac- 
quired title to the land in controversy. Patrick O’Con- 
nor’s four daughters remained at home until they entered 
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the marriage relation, but the sons, Morris and Jolin, and 
Charles, the plaintiff, did not marry. Patrick O’Connor 
made some inconsiderable provision for his daughters 
when they married, and in 1897, shortly before his wife 
died, conveyed a farm to his son Morris. The plaintiff 
was born in 1862, and has lived upon the land in contro- 
versy since his father acquired title thereto. Patrick 
O’Connor was a sucessful breeder of and dealer in live 
stock. While the testimony is conflicting, it fairly ap- 
pears therefrom that Charles O’Connor was industrious 
and a successful farmer, and that he worked upon the 
home farm, assisted in caring for his father’s live stock, 
cultivated rented farms, and superintended the men hired 
to assist in the farm work. So far as we are advised, 
the profits growing out of the sale of the crops and the 
live stock grown upon these farms were received by Pat- 
rick O’Connor. In short, if the testimony correctly por- 
trays the facts, Charles O’Connor, before his father’s 
death, received little other than five horses, his support, 
and a fairly generous supply of spending money in re- 
turn for the services rendered by him since he attained 
his majority in 1883. 

Morris O’Connor, the plaintiff's brother, testified in 
substance that he departed from home to work for him- 
self, but returned in 1884 and remained until 1897, upon 
his father’s promise to purchase the witness a farm if he 
would work and help pay for it, which was done. Morris 
also testifies: “He (his father) told me right in front of 
Charlie, right in front of the barn door, that the home 
place would be Charlie’s; that he had made an agreement 
that he was to stay op the place and take care of him 
and my mother, until they were through with the place; 
when they died the place would be his; and if I stayed 
home and helped him to pay for another place he would 
buy one for me.” This testimony is clear, direct anid 
certain that the promise was made. No one contradicts 
the testimony. Possibly no one other than the plaintiff 
could deny it, but if Morris O’Connor should be believed, 


18 
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the deceased admitted the obligation pleaded in the pe 
tition. 

The witness Hartnett was called and testified as a 
witness for both sides of this controversy. Hartnett 
testifies to a conversation with Patrick O’Connor in 1897, 
after Mrs. O’Connor’s death, as follows: “I asked him 
(Patrick O’Connor), I says, ‘Charlie wanted me to ask 
you what you was going to do for him,’ and he says, ‘I 
will give him this place at my death; I promised Charlie 
O’Connor’s mother on her death bed that this should be 
his place, and I shall keep my promise, and, in case I 
do not do it, I want you, John Hartnett, to remember 
that I have to give it to him.’ And Charlie says, ‘What 
will I have to show for that? He says, ‘You have John 
Hartnett for a witness that I promised you.’” This tes- 
timony not only corroborates Morris O’Connor, but leaves 
the impression that Patrick O’Connor did not propose to 
reduce his promise to writing, and that his wife for some 
reason feared he would not fulfil his obligation. Possi- 
bly Charles O’Connor was his mother’s favorite child; he 
had performed his part of the contract for 14 years, and 
his mother’s concern lest her husband might repudiate 
that contract is convincing evidence that it actually was 
made. 

Seven other witnesses testified to Patrick O’Connor’s 
repeated declarations that the plaintiff should have the’ 
farm when the declarant died. Many of these statements 
are testamentary In character, but some of them indi- 
cate that O’Connor recognized a contractual obligation on 
his part to devise or convey the farm to the plaintiff. 
There are circumstances tendinggto discredit sume of 
these witnesses, but the witness Hartnett appears to be 
above reproach. Morris and his sister, Annie Mullin, re- 
fused to defend this action; it is contested by the other 
three sisters and the son John. 

Patrick O'Connor died in December, 1905, and five days 
before dissolution executed a will, which has heen duly 
probated, whereby $500 is bequeathed to the plaintiff, and 
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various other sums, aggregating $5,600, are bequeathed 
to the other children and for charity. The testator 
charged the draughtsman of the will not to permit the 
plaintiff to know its contents until subsequent to the 
testator’s death. The defendants brought forward wit- 
nesses who testified in effect that the testator had fre- 
quently declared that he would divide his estate in equal 
shares between the plaintiff and his sister Mary, and she 
testifies to a conversation between the testator, the plain- 
tiff, Morris O’Connor, Mrs. Mullin, and the witness, in 
1897, wherein her father said in effect that he intended to 
and would divide his estate equally between the witness 
and the plaintiff after the other daughters and the sn- 
John had been provided for. The witness gave iwo dif- 
ferent and contradictory versions of this conversation, 
and there are facts and circumstances appearing in the 
record which tend in some degree to detract frum her 
credit. Mrs. Mullin practically contradicts her sister, 
and Morris flatly denies that any such statements were 
made. 

In view of the fact that two disinterested witnesses 
have testified in clear and certain terms to the admissions 
of the deceased that he had agreed to transfer the farm 
to the plaintiff, corroborated as they are by seven other 
witnesses, we shall find that the promise was made. The 
evidence is wholly inadequate to justify a belief that Pat- 
rick O’Connor repudiated his contract, unless the execu- 
tion of his will five days before his death had that ef. 
fect. We do not question the right of a parent to re- 
pudiate, or a court of equity to cancel, a contract, whereby 
a parent, in consideration for his support, conveys his 
home, or agrees to convey his home, to a child or to a 
stranger, and subsequently the grantee or promisee fails 
reasonably to fulfil his part of the contract. But Pat- 
rick O’Connor made no complaint of the plaintiff’s con- 
duct. 

The next inquiry is whether there was such perform- 
ance on the part of the plaintiff as to justify a judgment 
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of specific performance. The trial court rigidly excluded 
all of the plaintiff's own testimony tending to show that 
performance or negativing the payinent of compensation 
for the services rendered his father during the 22 years 
succeeding the witness’ majority. Notwithstanding this 
fact, there is a mass of testimony tending strongly to 
prove that during all those years the plaintiff was the 
mainstay of his father’s business, and that the elder man 
received practically all of the fruits of his son’s labor and 
skill. We feel justified in finding that those benefits were 
bestowed by the plaintiff in reliance upon his father’s 
promise, and that it is difficult, if not impossible, to fix 
their value. Furthermore, by remaining at home, the 
plaintiff yielded whatever advantage might have come to 
him by engaging in business on his own account; that 
he might have signally failed does not detract from the 
value of the consideration involved in the waiver of his 
opportunity. 

We agree with the defendants’ counsel that courts look 
with suspicion upon claims of this character brought for- 
ward, as they generally are, after death has closed the 
lips of one party thereto. On the other hand, the parties 
not infrequently are unacquainted with the character of 
evidence demanded by the law to establish beyond con- 
troversy a contract affecting title to real estate, and 
where the arrangement is between parent and child, the 
younger person generally has no thought that the elder 
will not redeem his promise. The court, in its desire to 
do justice between the conflicting claimants, should not 
lose sight of the difficulties under which the living, as 
well as the representatives of the dead, labor, but should 
carefully examine the testimony in the Jight of the cir- 
cumstances surrounding the parties, should consider their 
education and prejudices, should attempt to think as they 
probably thought, and, after weighing all the facts and 
circumstances brought to its attention by the evidence, 
find whether the plaintiff and the other party to the al- 
leged contract did enter into an agreement, and, if so, 
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whether it was substantially performed on the plaintiffs 
part. This we have attempted to do, and, after 1 mature 
consideration of the evidence, find that the contract was 
made substantially as alleged, and that the plaintiff 
should have the relief prayed for in his petition. MKofha 
vr. Rosicky, 41 Neb. 328; Harrison v. Harrison, 80 Neb. 
103; Letcrson v. Bauer, 83 Neb. 405; Hespin v. Wendeln, 
85 Neb. 172. 

The defendants argue that, since the real estate con- 
stituted the homestead of Patrick O’Connor and his wife 
at the time the contract was made, it should be given no 
effect so far as that estate is concerned, and the decree 
of the district court should at least be modified. No such 
un issue is joined by the pleadings, nor was that defense 
tried in the district court, and we are of opinion it has 
heen waived, 

Upon the entire record we find that the judgment of 
the district court is right, and it is 

AFFIRMED. 

ReeEsk, C. J., not sitting. 


Howarp A. CHAPIN BT AL,, APPELLANTS, V. VILLAGE OF 
COLLEGE VIEW ET AL., APPELLEES, 


Frrep January 9,1911. No. 16,261. 


1. Municipal Corporations: PROCEEDINGS To DiIscoNNECT LANDS: 
Review. A judgment of the district court in a proceeding prose- 
cuted under section 101, art. I, ch. 14, Comp. St. 1909, to exclude 
territory from the boundaries of a municipal corporation will 
not be set aside on appeal, unless it is made to appear that the 
trial court committed an important mistake of fact, or made an 
erroneous inference of fact or of law. 


: : . And this rule applies with peculiar force 
where the trial judge inspected the premises before rendering 
judgment. 


2. 
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APPEAL from the district court for Lancaster county: 
WILLARD E, STEWART, JUDGE. Affirmed. 


Tibbets & Anderson, for appellants. 
Field, Ricketts & Ricketts and T. J. Doyle, contra. 


Root, J. 


This is a proceeding prosecuted under the provisions of 
section 101, art. I, ch. 14, Comp. St. 1909, to disconnect 
from the village of College View four irregular but con- 
tiguous tracts of land aggregating 27 acres. The defend- 
ants prevailed, and the plaintiffs appeal. 

The history of College View, published in State v. Vil- 
lage of College View, p. 232, post, is referred to ag part of 
this opinion. The plaintiffs, in 1892, purchased five acres of 
their present holdings, and acquired the remainder thereof 
in 1898. This land is not platted and is used solely for 
agricultural and horticultural purposes, The land im- 
mediately to the south at one time was platted as an addi- 
tion to College View, but subsequently the streets and 
alleys were vacated and the land excluded from the village 
limits. The land immediately west of the plaintiffs’ prop- 
erty was also detached from the village, and various other 
tracts of real estate have been separated from the village 
by the action of its trustees or the judgments of the 
court. Thirty-five acres of land immediately east of the 
plaintiffs’ premises are used for pasturage, but this tract 
has been divided into smaller parcels of from one acre to 
five acres each, which are on the market for sale. The 
business center of the village is about one-half mile from 
the plaintiffs’ property, but permanent sidewalks extend 
two-thirds of that distance, and are being extended year 
by year. The plaintiffs’ principal place of business is in 
Lincoln, where most of their mail is received; their chil- 
dren attend the Lincoln public schools, and there is but 
little community of interest between the litigants and the 
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other residents of College View. On the other hand, the 
plaintiffs receive mail at College View and are entitled to 
increasing in population, and part of the growth is west- 
ward in the direction of the plaintiffs’ land. The village 
trustees have not been generous in improving the high- 
ways adjacent and near to the plaintiffs’ real estate, but 
the village school privileges. College View is steadily 
there has not been an entire failure to observe the duties 
cast upon them by the law in this respect. Recently a 
traction company constructed a line of street railway 
from Lincoln to within a short distance of the plaintiffs’ 
land. Suburban homes are being constructed at inter- 
vals along the line of that railway, and, while the proof 
is not strong, we do not think we should say that therc 
is an entire absence of evidence to prove some community 
of interest between the plaintiffs’ premises and the other 
parts of College View. . 

It appears that the district judge during the trial, with 
the consent of the litigants, inspected the plaintiffs’ prop- 
erty and its surroundings. Doubtless the information 
thereby received was a potent factor in determining the 
judgment subsequently rendered. From the nature of 
things, that evidence is not before us. 

In Shavlik v. Walla, 86 Neb. 768, we said, in substance, 
that under such circumstances the court’s findings were 
entitled to great weight. Furthermore, in proceedings 
like the one at bar, the judgment of the trial court should 
be sustained, unless it committed an important mistake of 
‘fact, or made an erroneous inference of fact or of law. 
Michaelson v. Village of Tilden, 72 Neb. 744; Gregory v. 
Village of Franklin, TT Neb. 62; Bisenius v. City of Ran. 
dolph, 82 Neb. 520. 

We do not feel justified in saying that the district court 
committed any such error, and its judgment, therefore, is 


AFFIRMED. 
Ress, C. J., not sitting. 
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STATE, BX REL, W. Woop BUTE, APPELLANT, V. VILLAGH OF 
COLLEGE VIEW ET AL., APPELLEES. 


Firep JANUARY 9,1911. No. 16,262. 


1. Quo Warranto: IncLusIon or LANDS IN MunNIcrpaALiry. A nonresident 
owner of agricultural lands illegally included within the bound- 
aries of a village may maintain proceedings by quo warranto 
for the purpose of preventing the municipality from exercising 
jurisdiction over his real estate. 


: Lacuges. But in such a case the relator should not 
prevail if he and those under whom he claims title, for 16 years 
after the municipality, under color and claim of right, assumed to 
treat said property as part of the village, stood by without sub- 
stantial objection until streets were graded and a permanent side- 
walk built so as to connect the relator’s property with the built- 
up part of the village, and his land lies between the business 
section of the village and the only railway within its limits. 


APPEAL from the district court for Lancaster county: 
WILLARD S, STEWART, JUDGE. Affirmed. 


Tibbets & Anderson, for appellant. 
Field, Ricketts & Ricketts and T. J. Doyle, contra. 


Root, J. 


This is a proceeding in the nature of a writ of quo 
warranto to exclude the village of College View and its 
trustees from taxing or otherwise exercising authority 
over the relator’s real estate. The respondents prevailed, 
and the relator appeals, 

In 1892 the county commisioners of Lancaster county 
incorporated four sections of land and the inhabitants 
thereof as the village of College View. The relator 
charges that the jurisdictional facts esseutial to clothe the 
commissioners with authority to make that order did not 
exist; that his property is suitable and used for agricul- 
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tural purposes only, and receives no henetits whatever 
from the village government, but was included within the 
corporation's boundaries for the sole purpose of levying 
taxes thereon. The respondents plead the facts which, 
they assert, authorized the commissioners to make the 
order of incorporation, deny the allegatiuns in the peti- 
tion, and plead the statute of limitations, laches, and an 
estoppel. 

‘College View is about five miles from the business 
center of the city of Lincoln and is connected therewith 
by two lines of street railway. A college, with an attend- 
ance of about 500 students, a sanitarium, various indus- 
tries, retail stores, and about 300 dwelling houses are 
located within the village, which now contains about 1,500 
inhabitants. Since 1892 the village has maintained a 
- municipal government, and the proof shows that it is a 
flourishing and growing community. A line of the Chi- 
cago, Burlington & Quincy Railway Company’s railway 
runs through the southern part of the village about a 
mile distant from the post office, and the relator’s tract 
of land, which contains about 43 acres, lies immediately 
north of the railway company’s right of way. A sidewalk 
extends along the east side of the highway immediately 
east of the relator’s land, northward through the business 
part of the village, and street lights are maintained to 
within 40 rods of his premises. The land almtting the 
east side of this highway is subdivided into tracts of from 
one to five acres each. The railway company does not 
maintain a station at College View, but delivers freight 
in car-load lots. Passengers come and go by the way of 
Lincoln, and the express companies serve the people of 
College View by the use of street cars. 

The argument in the relator’s brief suggests that we 
should annul the order of incorporation made by the com- 
missioners in 1892, but at the bar the argument expressed 
the thought that not the organization but the legitimate 
boundaries of the corporation should be considered and 
defined. The people of an unincorporated community 
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may be united in a municipal eeeporation if the statutory 
conditions precedent exist and the procedure provided by 
law is followed, but a de facto municipal corporation is 
recognized by the law. <Avrapahoe v. Albec, 24 Neb. 242. 
To create a de facto corporation, there must exist a valid 
statute authorizing imecorporation, organization in good 
faith thereunder by at least a colorable compliance with 
the law, and an assumption of corporate power. 28 Cyc. 
172. All of these elements exist in the history of College 
View. Furthermore, by making the corporation a party 
to this action, the relator admits its existence. State vr. 
Uridil, 37 Neb. 871; State v. Lincoln Street R. Co., 80 Neb. 
333. 

In Stute v. Dimond, 44 Neb. 154, it was determined 
that, in cases like the one at bar, proceedings in the na- 
ture of a writ of quo warranto might be prosecuted to re- 
lieve the relator’s real estate from the unlawful exercise 
of authority with respect to taxation by municipal au- 
thorities, and that decision has been affirmed in an un- 
broken line of decisions. The relator argues that the 
statute of limitations does not apply to the case ut bar. 
Whether the statute of limitations will bar a proceeding in 
the nature of a writ of quo warranty, or an information in 
that nature, where private ends, and not public interests, 
will be subserved by the judgment sought, is an interesting 
question. Since the relator does not insist that we should 
annul the order creating the corporation of College View, 
it is unnecesary to determine that point. The relator 
does not reside upon the territory in dispute, and hence, 
under the rule announced in State v. Dimond, supra, 
should he permitted to urge lis suit in the form in which 
it is presented. Whatever may be said with respect to 
parts of the territory included within the original bound- 
aries of College View, there were good reasons for ex- 
ercising jurisdiction over the relator’s tract; it lies be- 
tween the college campus and the business part of the 
village, on the one hand, and the railway just referred to, 
on the other. By including this property, the village 
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could extend its police regulations over the railway and 
side-tracks and such other improvements as the railway 
company might make for the benefit of the citizens of 
College View. True, the land immediately east of the 
relator’s property forms a connecting link between the 
built-up part of the village and the railway, but to include 
this land and exclude the relator’s would mar an other- 
wise more harmonious outline, and would probably give 
rise to endless disputes between the village trustees, on 
the one hand, and the county commissioners and the road 
overseer, on the other, over the maintenance of the high- 
way. The relator’s grantor engaged in an abortive law- 
suit to oust the village trustees from exercising authority 
over this land, but with that exception the owners stood 
idly by until the village constructed, or caused to be con- 
structed, the sidewalk just referred to, the greater part 
of which is permanent, so that the relator is furnished 
a convenient way from his property to his post office, 
trading places, church, schools, and to the street railway, 
which furnishes him with transportation to the greater 
part of the city of Lincoln. 

We are of the opinion that the relator’s laches and the 
laches of those under whom he claims title are such, when 
considered in connection with the facts developed by the 
evidence in this ease, that he should not prevail. State 
v. Lincoln Street R. Co., 80 Neb. 333. We have not over- 
locked the case of Chicago, B. & Q. R. Co. v. City of 
Nebraska City, 53 Neb. 453, but in that suit the property 
owner acted immediately after the city sought to enforce a 
tax leyied upon property without its boundaries, but with- 
in the limits described in a void ordinance passed for the 
purpose of bringing the real estate within the city limits. 

Upon the entire record, we find that the judgment of 
the district court is right, and it is 

AFFIRMED. 

REEss, C. J., not sitting. 
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BELLE S. TRENHOLM, APPELLER, V. WILLIAM KLOEPPER, 
APPELLANT. 


Firrep January 9,1911. No. 16,503. 


1. Statute of Frauds: Oriainat Contract. If an officer of @ corpora- 
tion orally promises a prospective purchaser of the corporate 
stock to repay the purchase price at any time and the purchaser 
acts upon the promise, the agreement is an original contract, and 
is not within the statute of frauds. The promisor does not thereby 
agree to answer for the debt, default or misdoings of another per- 
son, nor does he agree to purchase goods, wares, merchandise or 
things in action. 


2. Corporations: SALE or Stock: Estopret. And in such a case the 
purchaser ig not estopped from maintaining her action because, 
intermediate the date of her purchase and the day she requested 
the promisor to perform, she surrendered her certificate to the 
corporation and received in lieu thereof another certificate repre- 
senting her original purchase, and a stock dividend. 


3. Trial: EINsTructions. Where the law is not misstated by the trial 
court, but a legal proposition germane to the principles of law 
announced is not included in the instructions, a party will not be 
heard to complain if he did not submit to the trial court an 
instruction containing the proposition omitted as aforesaid. 


4, Appeal: Spreciat Finpines: Discrerion or Court. ‘Interrogatories 
for special findings may be submitted to the jury or refused in the 
discretion of the trial court, and unless there has been an abuse of 
discretion in that regard, the ruling will not be disturbed.” 
Murphy v. Gould, 40 Neb. 728. 


APPEAL from the district court for Lancaster county : 
WILLARD E. STEWART, JUDGE. Affirmed. 


George W. Berge, for appellant. 
T. J. Doyle and G. L. De Lacy, contra. 


Root, J. 


The plaintiff alleges in her petition that in January, 

. 1905, she bought from the defendant ten shares of the 
capital stock of a corporation; that to induce her to make 
said purchase the defendant orally agreed to pay to her 
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upon demand the amount of money she should pay for 
said stock; that she has requested the defendant to pay 
said money, but he refuses, etc. The defendant denies 
the alleged agreement, and pleads the statute of frauds 
and an alleged estoppel. Plaintiff prevailed, and the de- 
fendant appeals. 

1. The argument of counsel goes largely to the appli- 
cation of the statute of frauds to the transaction testified 
to by the plaintiff. The defendant testified in substance 
that in his negotiations with the plaintiff he acted solely 
as an agent of the corporation. It appears from the plain- 
tiff’s evidence that she is a widow; that during her hus- 
band’s lifetime the plaintiff and the defendant were 
neighbors and friends; that subsequent to her husband's 
death the defendant suggested to the plaintiff that she 
purchase stock in the Lincoln Transfer Company, a cor- 
poration. The plaintiff testified: “I told Mr. Kloepper 
that I would not put my money into stock unless I coud 
get it out when I needed it; that I did not have the money 
to spare to leave my money in there any length of time. 
not any great length of time, and he said any time I no- 
tified him and gave him three or four months’ notice I 
could have my money.” The plaintiff further testifies 
that in purchasing the stuck she relied upon the defend- 
ant’s statement that he would pay her the money if re- 
quested so to do. 

The transaction, as we view it, is not within the statute 
of frauds. The agreement is not to answer for the debt, 
default or misdoings of the corporation, or of any other 
person, nor to purchase the stock sold to Mrs. Trenholm, 
but is an original undertaking on the part of the de- 
fendant that, if the plaintiff will purchase and pay for 
the stock, he will thereafter, upou a contingency, pay 
her a definite sum of money. On the plaintiff’s part, the 
contract was fully executed, and the defendant cannot 
escape the consequences of his undertaking because he did 
not own the stock purchased in reliance upon his promise. 
Moorehouse v. Crangle, 36 Ohio St. 130; Ailbride v. Moss, 
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113 Cal. 432. The fact that the plaintiff is willing to 
transfer her stock to the defendant does not transfer his 
contract into one of bargain and sale. 

2. After the certificate was issued to the plaintiff, the 
corporation increased its capital stock and a stock divi- 
dend was declared by those in control of its affairs. The 
plaintiff, in common with the other stockholders, returned 
her certificate of stock and received a certificate includ- 
ing the shares she purchased and those issued as a divi- 
dend. Counsel argue that plaintiff is thereby estopped 
from maintaining this action. We are not advised that 
the defendant changed his position by reason of the facts 
just referred to. If the dividend is of any value, the 
plaintiff has offered him not only the stock she received 
in the first instance, but accumulated dividends as well, 
so that he will be benefited rather than injured by the 
facts pleaded as an estoppel. 

38. The defendant argues that instruction numbered 5 
is erroneous because it assumes that the plaintiff pur- 
chased the stock in question from the defendant, and not 
from the transfer company. Whether the plaintiff pur- 
chased the stock from the defendant or from the corpora- 
tion is immaterial. The material element is the defend- 
ant’s promise to pay the plaintiff upon demand should she 
purchase the stock and subsequently become dissatisfied 
with her bargain. If, however, we grant, for the sake of 
the argument, that the ownership of the stock before it 
was transferred is a material element in this case, the 
instruction does not misstate the law. The defendant 
did not by a proper instruction challenge the judge’s at- 
tention to the principle of law now contended for. The 
defendant, therefore, will not be heard to complain in this 
court. Gettinger v. State, 18 Neb. 308; Barr v, City of 
Omaha, 42 Neb. 341; Chicago, B. & Q. R. Co. v. Oyster, 
58 Neb. 1. 

4. The court refused to submit certain interrogatories 
for special findings tendered by the defendant. The giving 
or refusing to give such interrogatories rests in the sound 
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judicial discretion of the trial court, and, unless there 
has been an abuse of that discretion, the ruling will not 
be reversed. Floaten v. Ferrell, 24 Neb. 347; Murphy v. 
Gould, 40 Neb. 728. Had the jury answered the inter- 
rogatories as counsel suggest they should have been an- 
swered, the findings would not be inconsistent with the 
general verdict, so that the defendant was not prejudiced 
by the action of the district court. The instructions ten- 
dered by the defendant and refused by the court are 
fraiied upon the theory that the statute of frauds is a 
defense to this action. Having held tv the contrary, we 
further hold that the court did not err in refusing to give 
those iustructions. 

Upon the entire record, we are satisfied that the de- 
fendant has had a fair trial, and that the verdict is sus- 
tained by the evidence and the law. The judgment of 


the district court, therefore, is 
AFFIRMED, 


Cuicaco, Rock Fstanp & Paciric RAILWAY COMPANY, 
APPELLANT, V, NEBRASKA STATE RAILWAY COMMISSION 
ET AL., APPELLEES. 


FILeD JANUARY 9, 1911. No. 16,707. 


Railroads: Crossings: Powers oF Ramway Commission. The state 
railway commission has no authority to order a railway company 
to construct a crossing over its railway at a point within the 
limits -of a village where no street has been opened. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Reversed with directions. 


M. A. Low, P. BE. Walker, ZH. P. Holmes and G. L. De 
Lacy, for appellant. 


William T. Thompson, Attorney General, and Grant G. 
Martin, contra, 
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Root, J. 


In April, 1907, the trustees of the village of Hallam, 
acting under subdivisions 27 and 28, sec. 69, art I, ch. 14, 
Comp. St. 1907, condemned a right of way for a village 
street over the right of way and railway tracks of the 
Chicago, Rock Island & Pacific Railway Company. Sub- 
sequently a complaint was filed in the office of the Ne- 
braska state railway commission to compel the railway 
company to “open up said public street and place a cross- 
ing across its said line of railway over said street, so that 
said street may be used by the citizens of Hallam and 
the traveling public in said village.’ The railway com- 
pany answered, challenging the jurisdiction of the com- 
mission over the subject matter of the controversy, and 
contending that all and singular the condemnation pro- 
ceedings are void, and that the statute under which the 
village trustees acted is unconstitutional. After a hear- 
ing upon the merits, the commission ordered the railway 
company “to construct and thereafter maintain a suitable 
crossing, including such culverts, approaches and plank- 
ing as may be necessary, over its roadbed and track where 
Walnut street in the village of Mallain, Nebraska, inter- 
sects the same, and in the construction and maintenance 
of said crossing to do all that is required in providing a 
safe and suitable highway by reason of the construction 
of the railroad roadbed and track.” Thereupon the rail- 
way company commenced an action in the district court 
for Lancaster county te annul said order. Issues were 
joined, and upon a hearing there was judgment for the 
commission. The railway company appeals. 

The principal arguments relate to the jurisdiction of 
the commission over the subject matter of the complaint. 
The comnussion contends that by virtue of the amend- 
ment to the constitution creating the railway commission 
and the enactment of chapter 90, laws 1907 (Comp. St. 
1907, ch. 72, art. VIII) it has exclusive original juris- 
diction over the contention between the authorities of the 
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village of Hallam and the railway company. State v. 
Chicayo, B. & Q. R. Co., 29 Neb, 412, is also cited by the | 
attorney general. At the time the amendment to the 
constitution was adopted, and subsequently when the 
railway commission statute was enacted, the statutes pro- 
vided that village trustees might by ordinance create, 
open, Widen, extend, improve and vacate streets within 
the village limits, “and to take private property for pub- 
licuse: * * * Provided, however, that in all cases the 
city or village shall make the person or persons, whose 
property shall be taken or injured thereby, adequate com- 
pensation therefor, to be determined by the assessment of 
five disinterested householders, who shall be elected and 
compensated as may be prescribed by ordinance and who 
shall in the discharge of their duties act under oath,” etc. 
Comp. St., ch. 14, art. I, sec. 69, subds. 27, 28, supra. 
Acting under this grant of power, the trustees of the 
village of Hallam by ordinance extended Walnut street by 
condemning a right of way across the railway company’s 
right of way, and the company’s damage was ascertained 
by five householders of the village elected in conformity to 
the provision of the ordinance. If the statute, the ordi- 
nance and the proceedings thereunder are lawful, the vil- 
lage authorities by legal process can compel the railway 
company to relax its exclusive control over the right of 
way thus condemned, and to construct a safe and suitable 
crossing over its railway. The authority granted the 
trustees to locate and open streets is administrative in 
its character, and its exercise, when pursued within the 
limitations of the law, should not be reviewed by the 
courts. Otto v. Conroy, 76 Neb. 517; Stone v. City of 
Nebraska City, 84 Neb, 789. Notice, however, must be 
given the property owner so that he may appear before 
the apprairs and protect his rights. Wilber v. Reed, 84 
Neb. 767. The legislature may authorize a municipality 
to enact an ordinance defining a reasonable procedure for 
the exercise of its authority. State v. Cosgrave, 85 Neb. 
187; Paulsen v. Portland, 149 U. S. 30, 38. This the 
19 
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trustees attempted to do. The amendment to the consti- 
tution provides: “The powers and duties of such commis- 
sion shall include the regulation of rates, service and gen- 
eral control of conunon carriers as the legislature may 
provide by law. But in the absence of specific legislation 
the commission shall exercise the powers and perform the 
duties enumerated in this provision.” The act of 1907, 
supra, among other things, provides: “Section 2. (b) 
Said commission shall have the power to regulate the 
rates and services of, and to exercise a general control 
over all railroads * * * engaged in the transporta- 
tion of freight or passengers within the state. (c) Said 
comission shall investigate any and all cases of alleged 
neglect or violations of the laws of the state by any rail- 
way company, * * * subject to the provisions hereof, 
doing business in this state, or by the officers, agents or 
employees thereof, and take such action with reference 
thereto as may he provided herein, or under the laws of 
this state providing for the regulation of railway com- 
panies. * * * (2) The said commission shall have 
power to examine into and inspect, from time to time, the 
condition of each railway, or common carrier, its equip- 
ment, and the manner of its conduct and management 
with regard to the public safety and convenience in the 
state.” Section 110, ch. 78, Comp. St. 1907, provides that 
any railroad corporation whose railway crosses “any pub- 
lie or private road shall make and keep in good repair 
good and sufficient crossings on all such roads including 
all the grading, bridges, ditches and culverts that may be 
necessary, Within their right of way.” 

The comission statute, being general in its scope, re- 
peals by implication all earlier statutes in conflict there- 
with; it is remedial in character, and should be liberally 
construed, but neither by direct language nor fair impli- 
cation does it vest the commission with power to compel a 
railroad company to permit any part of its right of way 
to be used for a village street. The statute was enacted 
for practical purposes, and should not be construed so as 


VOL. 88] JANUARY TERM, 1911, 243 


Chicago, R. I. & P. R. Co. v. Nebraska Stute Railway Commission. 


to encourage suitors to engage in fruitless contests before 
the commission, and thereby dirert its energies from the 
important legitimate subjects which demand its undivided 
attention. In the instant case any order the commission 
might make will be a vain thing. If the crossing is con- 
structed the public will not thereby secure any relief, 
because the railway company controls all approaches | 
thereto. We do not question the commission’s authority 
to inspect railway crossings and to compel a railway com- 
pany to construct them so as to safeguard the lives of 
passengers and employees upon its cars, but no such con- 
tention exists in the case at bar. The evidence introduced 
before the commission and in the district court is before 
us, and it clearly appears therefrom that the commission 
tried the question of whether public interest dictated that 
Walnut street should be opened across the railway com- 
pany’s right of way. We are convinced the legislature 
did not intend to withdraw from village and city au- 
thorities the jurisdiction theretofore granted them over 
this subject. Hast St. Louis R. Co. v. Louisville d N. BR. Co., 
149 Fed. 159. The precise point now considered was not 
presented in State v. Chicago, B. & Q. R. Co., 29 Neb. 412. 
That case refers to a statute subsequently held invalid, 
and the judgment is controlled by the provisions of section 
110, ch. 78, Comp. St. 1907, supra, which by express terms 
is limited to country roads, and does not refer to streets 
in villages or cities. Neither does Chicago, R. I. & P. R. Co. 
v. Nebraska State Railway Commission, 85 Neb. 818, sus- 
tain the attitude assumed by the commission in the case 
at bar. In the reported case we approved an order made 
to compel the carrier to furnish its patrons a station and 
accessories for the receipt and discharge of passengers 
and freight. In the instant case, if the proceedings in 
condemnation are valid, the village has an adequate 
remedy by mandamus, one it will be compelled to pursue 
should the order of the commission be affirmed and the 
railroad build the crossing, but refuse to permit travel 
over its right of way. If, as the railroad company con- 
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tends, the condemnation proceedings are void, either be 

‘ause the statute is unconstitutional or because its pro- 
visions have not been observed, the commission can enter 
no order to aid the one it has made upon the complaint 
filed in the case at bar. We should not presuine that the 
legislature intended the conunission to devote its valuable 
time to such inconclusive proceedings. 

The judgment of the district court therefore is reversed, 
with directions to enter an order disinissing the proceed- 
ings before the commission. 

REVERSED, 


REESB, C, J., not sitting. 


ELLA O’LOUGHLIN, APPELLER, V. CITY OF PAWNED CITY, 
APPELLANT. 


Forp January 9,1911. No. 16,215. 


1. Municipal Corporations: DeErEcTIVe SmEwaLKs: LIABILITY FOR 
Insuries. By showing that a sidewalk is on the outskirts of a 
city and not frequently used by the public, the city cannot escape 
liability for neglecting to repair such walk, where it is situated 
within the corporate limits of the city along a street at the usual 
place for a sidewalk. 


2. : : : Notice. In an action against a city for 
injuries from a defective sidewalk, proof of defendant’s actual 
notice of the defects is not essential to a recovery, unless made 
so by statute, where the proofs justify a finding that the unsafe. 
condition had existed for a year or more—a length of time suf- 
ficient to charge the city with notice. 


A city of the second class having less than 
5,000 inhabitants cannot escape liability for neglecting. to repair 
a defective sidewalk because notice of the defect and of the 
resulting injury had not been given according to the requirements 
of a charter applicable alone to cities of another class. 


4. = A sidewalk constructed in a city along a 
public street in the usual place under the directions of the city, 
and afterward controlled by it and used by the public, should be 
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repaired by the city, and the city may be liable for damages 
resulting from negligence in failing to do so though the sidewalk 
is not within the limits of the street as originally platted. 


APPEAL from the district court for Pawnee county : 
JOHN B. Raper, JupGn. Affirmed. 


Story & Story, for appellant. 
J. C. Dort, contra, 


Ross, J. 


For personal injuries caused by falling on a defective 
sidewalk, plaintiff recovered a judgment against defend- 
ant for $1,000, and the latter has appealed. 

Under issues properly raised by the pleadings, there is 
proof tending to show: The sidewalk on which plaintiff 
was injured had been constructed on the surface of the 
ground by nailing boards across stringers. Some of the 
boards were loose, some were missing and others were 
broken. When walking on the sidewalk, plaintiff saw the 
condition of the boards ahead of her, and in attempting 
to get off was thrown by a loose hoard. Her right shoulder 
was dislocated, causing a laceration of the capsule of the 
shoulder joint. The injuries were permanent, limiting the 
action of the joint aid resulting in atrophy of some of the 
muscles of the shoulder and arm. She was a professional 
nurse and her earning capacity as such was permanently 
impaired. 

Insufficiency of the evidence to sustain the verdict is 
the first point argued. While the testimony is conflicting 
in some respects, a careful consideration of all the proofs 
adduced by both parties has led to the conclusion that 
the jury were justified in finding from the evidence that 
plaintiff, without negligence on her part, was injured 
through the negligence of defendant in failing to keep the 
sidewalk in a reasonably safe condition for travel at the 
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place of the injury, and that the damages sustained 
amounted to $1,000. 

Defendant insists it was not negligent, for the reason 
that the sidewalk was on the outskirts of the city; that 
the accident occurred near the end of the sidewalk where 
it was not frequently used by the public; that the side- 
walk had been repaired two months before plaintiff was 
injured and that there wag no subsequent notice of the 
defects. This argument is untenable for the following 
. reasons: The jury found in favor of the plaintiff on 
proof that the walk was within the city limits, that the 
repairs were insufficient, and that after they were made 
defendant had been notified of the unsafe condition of the 
walk. Conceding the sidewalk was on the outskirts of the 
city and infrequently used by the public, those facts would 
not justify defendant’s failure to make repairs. City of 
Ord v. Nush, 50 Neb, 335; City of South Omaha v. Powell, 
50 Neb. 798. Besides, there is proof to.justify a finding 
that the walk at the place of the injury had been in an un- 
safe condition for a year or more. This was sufficient to 
charge defendant with notice of the defects. City of Lin- 
coln v. Smith, 28 Neb. 762; Olmstead v. City of Red Cloud, 
86 Neb. 528. 

A reversal is also asked because defendant never had 
any written, statutory notice of the defective condition of 
the sidewalk, nor of the nature and extent of the injury, 
nor of the time and place thereof. Defendant is a city of 
the second class having less than 5,000 inhabitants, and 
its charter at the time of the injury did not require such 
notice. Olmstead v. City of Red Cloud, 86 Neb. 528. 
Plaintiff did, however, before bringing suit, file her claim 
with the city council. 

Tt is also contended that the sidewalk is not located 
upon any street, alley or other property of the city as re- 
quired by ordinance, and that therefore the city is not 
liable for damages. On this point it is said the street 
was originally 33 feet wide, that the sidewalk is not within 
the limits thereof, and that the street has never been ex- 
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tended to include the sidewalk space. Defendant cannot 
escape liability on this ground. In its brief it is admitted 
that the sidewalk is inside the city limits. The proofs 
show that the sidewalk runs along the street in the usnal 
place in front of abutting lots. It was constructed under 
the directions of the city perhaps five years before the 
accident and has been used by the public ever since. In 
the meantime it has been under the control of the city. 
Under such circumstances it was the duty of the city to 
repair the sidewalk, and it is liable to plaintiff for the 
damages resulting from its negligence in failing to per- 
form that duty. Severa v. Village of Battle Creek, ante, 
p. 127; City of South Omaha v, Powell, 50 Neb. 798; City 
of Ord v. Nash, 50 Neb. 335. 

Some of the instructions are assailed as erroneous, but 
most of the criticism is directed to those in harmony with 
the rules just stated, and in the others no error prejudicial 
to defendant has been found. All of the assiguments have 
been examined without finding a reversible error, and the 
judgment is 

AFFIRMED. 


UNION PACIFIC RAILROAD COMPANY VY. STATE OF 
, NEBRASKA, 


FILED JANUARY 9,1911. No. 16,244. 


Municipal Corporations: REGULATION oF STocK-YarpDS: ORDINANCES: 
Vaipiry. Where a city, under power expressly delegated by the 
legislature, passes an ordinance regulating the location of stock- 
yards, the regulation stands on the same footing as a statute, and 
will not be declared void as an arbitrary or unreasonable inter- 
ference with the rights of the owners of stock-yards under the 
guise of police regulation, unless that fact ig shown by satisfactory 
evidence. 


Error to the district court for Buffalo county: 
Bruno O, HosterLer, JuvGH. Affirmed, 
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Edson Rich, C. A. Robinson and J. A. Sheean, for plain- 
tiff in error. 


EH. C. Calkins and H. M. Sinclair, contra. 


Rosz, J. 


In the police court of the city of Kearney the Union 
Pacific Railroad Company, defendant, was convicted of 
violating a city ordinance regulating the location of stock- 
yards. Upon appeal to the district court for Buffalo 
county, defendant was ordered to pay a fine of $10 for 
the offense described, and as plaintiff in error it now pre- 
sents to this court for review the record of its conviction. 

Among the powers which the legislature delegated to 
the city of Kearney to be exercised by ordinance are the 
following: “To make regulations to secure the general 
health of the city, to prescribe rules for the prevention, 
abatement, and removal of nuisances; to make and pre- 
scribe regulations for the construction, location, and 
keeping in order of all slaughter-houses, stock-yards, ware- 
houses, sheds, stables, barns, dairies, or other places where 
offensive matter is kept, or is likely to accumulate, within 
the corporate limits or within five miles, and to limit, or 
fix, the maximum number of swine or neat cattle that 
may be kept in sheds, stables, barns, feed lots, or other 
inclosure within the city.” Comp. St. 1909, ch. 18, art. 
ITT, sec. 48, subd. 46. 

In exercising the powers thus granted, the city of Kear- 
ney passed an ordinance containing the following pro- 
visions: “It is hereby made unlawful for any person or 
persons, firm, partnership, corporation or association, to 
erect, keep or maintain any stock-yards or pens which 
are kept or used for the yarding or keeping of any horses, 
cattle, hogs or sheep in the city of Kearney within the 
foHowing limits, bounded as follows: By Tenth avenue 
on the west, on the north by Thirty-first street, thence 
south on Q street to the Union Pacific railroad tracks, 
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thence west on said railraed tracks to IC street, thence 
south on K street tu the B. & M. railroad tracks, thence 
east on said B. & M. railroad tracks to Q street, thence 


- south on Q street to Eleventh street, thence west on 


Eleventh street to where Eleventh street intersects Tenth 
avenue.” 

It is established by the evidence without any contro- 
versy that within the limits thus described defendant’s 
stock-yards were located and maintained at the time 
charged in the information, namely, May 28, 1908. It was 
for this infraction of the law defendant was fined, and 
the only defense to the prosecution is the invalidity of 
the ordinance. The stock-yards have been in the present 
location seven or eight years. The ordinance, if valid, 
will require their removal, and defendant argues that the 
city of Kearney had no express power to make such a 
regulation. This proposition is clearly at variance with 
the language copied from the charter, which grants to the 
city in express terms power to make and prescribe regu- 
lations for the location of stock-yards, where offensive 
matter is kept or is likely to accumulate. 

It is further argued: “The ordinance was void, because 
luaintaining stock-yards within the prescribed limits was 
made illegal even though maintained in a perfectly legal 
manner, and no distinction was made between such as 
might be thus properly maintained.and those that might 
be as a matter of fact a ni-sance. In other words, the 
ordinance makes illegal that which might otherwise be 
perfectly legal; that is to say, it makes illegal the main- 
taining of the stock-yards though maintained in a manner 
not open to criticism.” These and other reasous are urged 
to show that the regulation is an unreasonable and uncon- 
stitutional invasion of private rights and of private prop- 
erty. Apparently the ordinance is on its face a sanitary 
measure adopted by the city for the purpose of promoting 
public health, comfort and welfare. The exercise of the 
police power for such a purpose is an essential function 
of municipal government and does not necessarily await 


- 
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the exigencies of an existing nuisance. When opportunely 
and wisely exercised, the police power generally prevents 
nuisances. In discussing an ordinance forbidding the 
distribution of handbills in public places, a custom not 
necessarily a nuisance per se, this court in an opinion 
by Pounp, C., said: “The ordinance in question is mani- 
festly a police regulation intended to further the public 
health and safety by preventing the accumulation of large 
quantities of waste paper upon the streets and alleys, 
which might occasion danger from fire, choke up and ob- 
struct gutters and catch-basins, and keep the streets in 
an unclean and filthy condition. A police regulation, 
obviously intended as such, and not operating unveason- 
ably beyond the occasions of its enactiuent, is not invalid 
simply because it may affect incidentally the exercise of 
some right guaranteed by the constitution. In all mat- 
ters within the police power some compromise between 
the exigencies of public health and safety and the free 
exercise of their rights by individuals must be reached.” 
In re Anderson, 69 Neb. 686. 

* The right to make regulations for the public health 
and welfare may be asserted directly by the legislature or 
delegated to municipalities. Chicago, B. d Q. RK. Co. v. 
State, 47 Neb. 549. When the latter method is adopted, as 
in the present case, a city ordinance stands on the same 
footing as a statute. Within the jurisdiction of the city 
government it has the force of law, and can only be held 
void for reasons which would justify a court in declaring 
a statute invalid. In re Anderson, 69 Neb. 686. Like a 
statute, an ordinance passed in the exercise of police 
power properly delegated to a city is presuinably valid, 
and “the courts will not interfere with its enforcement un- 
til the unreasonableness or want of necessity of such 
measure is made to appear by satisfactory evidence.” 
Peterson v. State, T9 Neh. 182. This court in an opinion 
by Judge BARNEs said: “All property in this state is held 
subject to rules regulating the comiuon good and the gen- 
eral welfare of our people. This is the price of our ad- 
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vanced civilization, and of the protection afforded by law 
to the right of ownership and the use and enjoyment of 
the property itself. Rights of property, like other social 
and conventional rights, are subject to reasonable limita- 
tions in their enjoyment, and to such reasonable restraints 
and regulations by law as the legislature, under the gov- 
erning and controlling power vested in them by the con- 
stitution, may think expedient.” Wenham v. State, 65 
Neb. 394. The supreme court of Sonth Dakota recently 
held that a city, when expressly authorized by statute, 
may exclude stock-yards from a residence locality specific- 
ally defined by ordinance instead of attempting to regulate 
them within the district described. Town of Colton v. 
South Dakota Central Land Co., 126 N. W. (S. Dak.) 507. 
The reasonableness of such an ordinance, however, is a 
proper subject of judicial inquiry. Chicago, B. € Q. R. Co. 
v. State, 47 Neb. 549; Halter v. State, 74 Neb. 757; Iler v. 
Ross, 64 Neb, 710. The test of the validity of such regula- 
tions is “whether they have some relation to the public 
health or public welfare, and whether such is, in fact, the 
end sought to be attained.” Smiley v. MacDonald, 42 
Neb. 5. A later definition is: “The test in such cases is 
whether the regulation in question is a bona fide exercise 
of the police power or an arbitrary and unreasonable in- 
terference with the rights of individuals under the guise 
of police regulation.” In re Anderson, 69 Neb. 686; 
Wenham v. State, 65 Neb. 394. When thus tested, is the 
ordinance under which defendant was convicted void? 
Some of defendant’s employees testified that the stock- 
yards were in good condition and were properly managed 
when the ordinance was passed, though generally admit- 
ting that offensive conditions had existed at times. It was 
also testified that accumulated matter had been removed 
once or twice a year, and that the surface of the ground 
had been raised and the drainage improved by the use of 
cinders, sand, stone and brickbats. One of the witnesses 
for defendant further testified in effect that a place on or 
near defendant’s right of way five blocks east of the pres- 
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ent site would be outside of the territory from Scich the 
stock-yards were by the ordinance excluded, but that the 
people there would object to that location, and to avoid 
trouble it would be necessary, if the regulation is enforce- 
able, to select a site outside of the city—a distance of a 
mile and a half. He further stated that the latter loca- 
tion would require 1,200 feet of additional track and an 
expenditure of from $4,000 to $6,000. 

On behalf of the state a number of witnesses residing in 
the vicinity gave testimony tending to prove in substance 
the following facts: The stock-yards had been located in 
a residence neighborhood within five blocks of the prin- 
cipal street of the city. The natural surface of the ground 
was low, and occasionally stagnant water collected there. 
The raising of the surface did not entirely remedy the 
defect. In addition to the use of the grounds for shipping 
stock, hog-buyers were permitted to use them constantly 
for feeding purposes. The vards were frequently in a bad 
condition. Offensive matter was allowed to accumulate, 
-and it emitted noisome and nauseating odors which en- 
tered dwelling liouses in the neighborhood or interfered 
with the ventilation thereof. The trial court evidently be- 
lieved testimony of this nature, and it indicates that the 
police regulation in question had some relation to public 
health or public welfare, and that such was in fact the end 
sought to be attained, when the ordinance and the pre- 
sumption in favor of its validity are considered. 

It was not satisfactorily shown that the site within five 
blocks of the present location was in a residence portion 
of the city, or that it would be inconvenient or otherwise 
unsuitable, or that it would require the condemnation of 
additional land for railway purposes. Neither was it 
shown what it would cost to make the change, nor that 
additional tracks would be required. The general state- 
ment of a witness that the people there would object to 
such a location, without disclosing the nature of their 
objections or facts showing their right to make them, is 
not alone a sufficient reason for rejecting it or for con- 
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cluding that the sanitary measure in question was un- 
reascuable. . 

The record does not show the trial court was in error 
in holding it had not been satisfactorily shown that the 
regulation was an arbitrary or unreasonable interference 
with the rights of defendant under the guise of police 
regulation. On the entire record the ordinance was prop- 
erly uplield, and the judgment is 

AFFIRMED. 

ReeEsa, C. J., not sitting. 


JOHN F. PIPER, APPELLANT, V. JOHN NEYLON, APPELLEB. 
Firep Janvary 9,1911. No. 16,429. 


Notes: Trrau: Directinc Verpict. In a suit on an unpaid, past due 
negotiable promissory note, it is error for the trial court to refuse 
a request for a peremptory instruction in favor of plaintiff, where 
the uncontradicted evidence of witnesses whosé credibility is not 
questioned shows that plaintiff is a bona fide holder of the note, 
and that he purchased it for value before maturity without 
knowledge of any infirmity therein and of facts indicating bad 
faith in taking it. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JUDGE, Reversed. 


Burkett, Wilson & Brown, for appellant. 
Shepherd & Ripley and J. B. Strode, contra, 


Ross, J. 


This is a suit on a promissory note for $700 dated 
December 26, 1901, and due July 1, 1903. The petition 
contains a copy of the note, and in substance states: It 
was executed by John Neylon, defendant, and was de- 
livered to Lee Parker, payee, from whom John F. Piper, 
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plaintiff, purchased it before maturity for value in the 
regular course of business, without notice of any equities 
between the maker and the payee. It was indorsed “Lee 
Parker, Without Recourse,” May 1, 1903, and delivered 
to plaintiff the same day. After maturity it was placed 
with the Farmers Bank of Lyons and the First National 
Bank of Lincoln for collection. Upon defendant's failure 
to make payment, the note was returned to plaintiff. De- 
fendant in his answer admitted the execution of the note, 
but stated that it was given in payment of a worthless 
stallion which defendant, by false and fraudulent repre- 
sentations of Parker, was induced to buy for breeding 
purposes alone. The answer further alleges: “The plain- 
tiff is not an innocent purchaser and bona fide holder of 
said note, having had at all times full notice and knowl- 
edge of the equities between the parties and of the terms of 
the said sale, and of the representations inducing the 
same, and that, as defendant is informed and believes, he 
is not, in fact, the owner of said note, but merely a cover 
and shield for the said Lee Parker in his attempt to col- 
lect the same.” The reply is a general denial. A judg- 
ment in favor of defendant was reversed here on a fornier 
appeal. Piper v. Neylon, 81 Neb. 481. The case was 
retried, and at the second trial defendant again prevailed. 
This is an appeal by plaintiff, 

One of the rnlings challenged as a ground of reversal is 
the refusal of the trial court to give at the request of plain- 
tiff an instruction directing a verdict in his favor. Plain- 
tiff’s reason why the peremptory instruction should have 
been given is that there is no evidence contradicting proof 
that plaintiff is an innocent purchaser and bona fide 
holder of the note without notice of the equities between 
the parties to it. 

In making his case in chief, plaintiff introduced the note 
in evidence, and in addition testified to these facts: In 
his own handwriting the payee, May 1, 1903, indorsed on 
the back of the note the words, “Lee Parker, Without Re- 
course,” and plaintiff received it at the time in part pay- 
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ment of a house which he had sold to Parker, and has at 
all times since been the owner of the note. Plaintiff was 
examined also as a witness on behalf of defendant, and 
in answering the latter’s questions testified in substance: 
In August, 1908, plaintiff wrote on the back of the note 
the following: “Pay First National Bank, Lincoln, Neb. 
The Farmers Bank, Lyons, Neb. By Joln F. Piper, A. 
Cash.” Plaintiff knew the circnmstances under which he 
made this indorsement and the purpose thereof. He sent 
it to the First National Bank of Lincoln for collection, 
through the Farmers Bank. The note belonged to him 
personally. It did not belong to the Farmers Bank, but 
was left there for collection. Over the objection of plain- 
tiff, the indorsement last quoted was admitted in evi- 
dence. Whether it was competent to show by parol the 
purpose and effect of the indorsement is a question not 
presented or decided, proof of that nature having been 
adduced by defendant in examining plaintiff‘as his own 
witness. Proof of misrepresentations inducing the sale of 
the horse and of his worthlessness for breeding purposes 
was also admitted. In rebuttal plaintiff testified that at 
the time he purchased the note he had no knowledge of 
the terms and conditions of the sale of the horse; that he 
had no such knowledge when he delivered to Parker the 
deed to the property for which the note had been accepted 
in part payment; that prior to the delivery of the deed he 
did not know defendant claimed there had been misrepre- 
sentations in the sale of the horse or that a warranty had 
been given or broken; that after the delivery of the note 
to plaintiff no one else had any interest in it. 

That part of the negotiable instruments act applicable 
to an issue like the one presented is as follows: “To con- 
stitute notice of an infirmity in the instrument or defect 
in the title of the person negotiating the same, the per- 
son to whom it is negotiated must have had actual know- 
ledge of the infirmity or defect, or knowledge of such facts 
that his action in taking the instrument amounted to bad 
faith.” Comp. St. 1909, ch. 41, sec. 56. Before this pro- 
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vision was enacted the law was the same. Dobbins v. 
Obcrman, 17 Neb. 163; First State Bank v, Borchers, 83 
Neb, 580; Benton v. Sikyta, 84 Neb. 808. The proofs on 
behalf of plaintiff fully meet the requirements of this rule 
in showing that he Lad no knowledge of any infirmity 
in the note, and that he did not act in bad faith in taking 
it. If his proofs are uncontradicted, the peremptory in- 
struction requested should have been‘ given. 

To show that plaintiff is not an innocent purchaser nor 
the owner of the note, and that there is sufficient evi- 
dence to sustain the verdict, defendant refers to four 
items of his proof which will be considered in the order 
presented. 

1. Defendant asserts that ownership on the part of the 
Farmers Bank is indicated by the indorsement: “Pay 
First National Bank, Lincoln, Neb. The Farmers Bank, 
Lyons, Neb. By John F. Piper, A. Cash.” This of course 
had no reference to the bona fides of plaintiff’s purchase. 
Defendant called plaintiff as a witness and proved by him 
that be had previously purchased the note. Defendant 
likewise proved, before introducing the indorsement, as 
already stated, that it meant the paper was indorsed for 
collection only; that the Farmers Bank was not the owner 
and that plaintiff was. These facts were proved by de- 
fendant’s own witness, and they are not in any way con- 
tradicted by the indorsement, when its import is thus 
shown. Neither does it contradict other proof that plain- 
tiff is an innocent purchaser and the owner of the note. 
The indorsement was therefore immaterial and should 
have been excluded. This conclusion makes it uwineces- 
sary to determine whether defendant could impeach his 
own Witness in the manner described. 

2. The following letter was admitted over plaintiff's 
objections, and is pointed out by defendant as evidence 
sustaining the verdict: “Walton Everett, Pres’t, Fremont 
Everett, Vice Pres't, W. S. Newmyer, Cushier, John F. 
Piper, Asst Cashier. The Farmers -Bank. A State 
Bank. Lyons, Neb., Aug. 28th, 1903. Sawyer & Snell, 
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Lincoln, Nebraska. Dear Sirs: Replying to yours under 
date of the 26th, we wish to say that this is the first letter 
we have received with reference to the Neylon note since 
your advice as to charge for collection. We want this 
note collected, and it looks easy to us with the amount of 
security that is behind it and Mr. Neylon’s property 
statement. Get the money on the note and we will stand 
for 10 per cent. collection fee if we have to do so. Sin- 
cerely yours, John F. Piper, A. Cash.” Before this letter 
was received in evidence, defendant had called plaintiff 
as a witness and had shown by him that he was the owner 
of the note, and as sucli had left it with the Farmers Bank 
for collection. The.letter contains no assertion of owner- 
ship by the bank, but relates alone to the business of col- 
lection. It in no manner contradicts any of plaintiffs 
testimony. Considered as Piper’s individual letter, it 
was a privileged communication between a client and his 
attorneys. Asa letter of the bank, it was written nearly 
three months after plaintiff bought the note, and is con- 
sistent with his proof that he is the present owner, and 
that the note was intrusted to the I"armers Bank for 
collection only. In any event, it does not tend to support 
the verdict and cannot be considered for that purpose. 
3. The suit was commenced in the county court, and in 
the petition therein it was alleged plaintiff bought the 
note in October, 1902. After plaintiff in his testimony 
in the county court had given May 1, 1903, as the correct 
date, the petition was amended to conform thereto. It 
ig now insisted that the date as originally pleaded and 
the subsequent change are consistent with the vther doc- 
uments in showing plaintiff was not the owner of the note 
May 1, 19038, as alleged in his petition in the district court 
and as stated in his testimony therein. This contention 
is not meritorious. Both dates are anterior to the matu- 
rity of the note. In both petitions and in his testimony 
plaintiff asserted he owned the note before it matured, 
and there is nothing in the record to show that proof 
of the date as originally pleaded and as changed was 


20 
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material. Plaintiff did not verify the petition filed in 
the county court. It had been verified by his attorney 
and filed before it was submitted to plaintiff. There is 
nothing in the evidence to show that he had at the time 
any knowledge of the error. In testifving in the county 
court, however, he gaye the correct date, and the petition 
by Ieave of court was amended to conform to the proof. 
His own conduct in the county court therefore is in this 
respect consistent with his pleading and with his testi- 
mony in the district court. The prvof of the date orig- 
inally pleaded and of the change is, under the circum- 
stances disclosed, clearly innnaterial. 

4. It is also insisted that the following letter, to which 
objection was properly made, indicates ownership on the 
part of the bank: “Law Offices of Sawyer & Snell, Lincoln, 
Neb. July 31, 1903. John Neylon, Davey, Neb. Dear 
Sir: The Farmers Bank of Lyons, Nebraska, lias placed in ° 
our hands for collection your note for $700 in favor of 
Lee Parker, dated December 26, 1901. Please inform us 
at once what you intend to do in the matter so that we 
may govern our actions accordingly. Respectfully, Saw- 
yer & Snell.” This letter, like the second item, is con- 
sistent with the uncontradicted proof that plaintiff in- 
dorsed the note to the Farmers Bank for collection, and 
that he is the owner and holder—proof adduced by de- 
fendant when plaintiff was testifying as the former’s wit- 
ness. Neither this letter nor the four items combined, 
when considered with the entire bill of exceptions, are 
sufficient to support a finding that plaintiff is not an in- 
nocent purchaser or not a bouea fide holder of the note. 
The peremptory instruction requested should therefore 
have been given. 

For the errors pointed out, the judgment is reversed 
and the cause remanded for further proceedings. 


REVERSED. 
Fawcett, J., not sitting. 
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JOHN ALT vy. STATE OF NEBRASKA. 


Firep JANUARY 9,1911. No. 16,767. 


1. Criminal Law: InstTructTions. In a criminal prosecution, the trial 
court in giving instructions may describe the offense in the 
language of the statute. 


In charging the jury, it is not necessarily improper 
to make quotations from the statute under which defendant is 
being prosecuted. 


3. Telegraphs and Telephones: Usrt or HigHways. The act granting 
to electric power companies the right to use public highways for 
poles and wires (Comp. St. 1909, ch. 26a., sec. 1) does not apply to 
telephone companies whose operations are confined exclusively to 
telephone service. 


RigHTS AT RAILROAD Crossines. Where a telephone company 
constructs its lines along a public highway in a proper manner 
under the terms of a legislative grant and uses them in the public 
service, a railroad company has no authority, either by itself or 
by an employee, to treat the wires at a railroad crossing as a 
nuisance and cut them down, if they do not in any way endanger 
railroad employees or interfere with the moving of trains or with 
the railroad right of way. 


o 


5 $ . In determining the respective rights of a telephone 
company and a railroad company at a place where the telephone 
wires on a public highway cross the railroad right of way, the 
rights of the public as well as property rights should be con- 
sidered. 


> 


Criminal Law: DrrecTina AcquiTtaL. Where the evidence in a 
criminal prcesecution will sustain a conviction for the offense 
charged in the information, it is error to direct an acquittal. 


a 


CriMES oF AcENTS. “The fact that a defendant was acting 
as the agent of another in the commission of an offense will afford 
no excuse or justification for the act in a prosecution therefor.” 
Allyn v. State, 21 Neb. 593. 


~ 


Matice. In criminal law, “malice” may denote that con- 
dition of the mind which is manifested by the intentional doing 
of a wrongful act without just cause or excuse. 


o 
. 


CurTing TELEPHONE Wures: Matice. In a prosecution 
against a railroad employee for cutting telephone wires on 4 
highway at a railroad crossing, the trial court properly held the 
jury were justified in finding that defendant, though following the 
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instruction of his employer, did not act without malice, where the 
proof showed that the wires did not in any way endanger rail- 
road employees or interfere with moving trains, or with the rafl- 
road right of way, and that he had been told by an agent of the 
telephone company not to cut the wires and had been warned of 
the consequences. ; 


Error to the district court for Hall county: JAMES R. 
HANNA, JUDGE, Affirmed. 


J. H. Kelby and O. A. Abbott, for plaintiff in error. 


William T. Thompson, Attorney General, George W. 
Ayres, J. L. Cleary and Bayard H. Puine, contra. 


Ross, J. 


On a section-line highway running north and south be- 
tween Grand Island and the Soldiers’ Home, John Alt, 
defendant, cut the York County Telephone Company’s 
toll-wires March 7, 1910, where thev cress the right of 
way and track of the Chicago, Burlington & Quincy Rail- 
road Company. Unier the charge that he was guilty of 
the offense des.vibed, he was convicted and sentenced to 
pay a fine of $50. As plaintiff in errer, defendant now 
presents for review the record of his conviction. 

The statute which defendant was convicted of violat- 
ing provides: “That any telegraph or telephone company 
incorporated or doing business in this state shall be and 
is hereby granted the right of way along any of the public 
roads of the state for the erection of poles and wires; 
provided, that poles shall be set at least six feet within 
the boundary line of said roadway and not placed so as 
to interfere with road crossings; and provided, that said 
wires shall be placed at the height of not less than twenty 
feet above all road crossings.” Comp. St. 1909, ch. 89a, 
sec. 14. 

“Any person or persons who shall break, injure, destroy, 
or otherwise interfere with the poles, wires, or fixtures of 
any telegraph or telephone company in this state shall 
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be subject to action and penalty prescribed in section 98, 
chapter 18, criminal code.” Comp. St. 1909, ch. 89a, sec. 
15. 

Defendant did not attempt to controvert proof of these 
facts: Assuming to act under authority of the statute 
quoted, the York County Telephone Company in Septem- 
ber, 1909, erected its poles along the highway. Six tel- 
ephone wires were strung on the poles in December, 1909, 
and thereafter were used for long-distance service, but 
they had been cut at the railroad crossing a number of 
times before defendant was arrested. Warly in the morn- 
ing, March 7, 1910, Charles J. Palmer, an agent of the 
telephone company, hid behind a big signboard and 
watched the crossing. Pretty soon a section gang came 
up the railroad on a hand-car and stopped. A little later 
a bridge gang of which defendant was a member arriyed 
in the same manner, but before any overt act had been 
committed Palmer aceosted them and a conversation in 
regard to the wires ensued. At that time the wires cross- 
ing the railroad trick were supported by two 45-foot poles, 
one being north of the track and the other south of it. 
The poles were 115 feet apart. One was seven feet and 
the other eight fect cutside of the railroad right of way. 
Both were six feet within the boundary line of the high- 
way. The wires were 30 feet above the rails at the cross- - 
ing and were in good condition. There was nothing about 
either the poles or the wires to interfere with the passage 
of trains or with a man on a box car. That the wires in 
no way disturbed railroad traffic or endangered employees 
is further evidenced by the fact that an attorney for the 
railroad company, in testifying on behalf of defendant to 
the civil nature of the controversy, said that had a suit 
been brought to enjoin the cutting of the wires they 
would have been allowed to remain without a temporary 
injunction until the termination of the suit. With the 
poles and the wires in the situation and condition indi- 
cated by this undisputed proof, the eonversation to which 
reference has been made took place. According to the 
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testimony of Palmer, the sum of what was then said and 
done is: The section foreman said he “couldn't see any 
reason why the Burlington wanted the wires cut.” De- 
fendant, who was an employee of the railroad company, 
asked if he should cut the wires, and the section foreman 
suggested: “You came out here to cut them?” Defendant 
answered “Yes,” and was told: “Do as you please.” Palmer 
warned defendant he had better not do it, and said in 
his presence he would be arrested if he did. Afterward 
defendant climbed a pole, cut one of the wires at a place 
outside of the railroad right of way, and was told by 
Palmer to cut no more, but immediately cut the others. 

Correspondence between the respective counsel for the 
two companies and oral proof were adduced by defendant 
to show that in the cutting of the wires he acted under 
the direction of his employer; that the direction was given 
in the assertion of a legal right to prevent the telephone 
company from running its wires across the right of way 
without permission of the railroad company, and that de- 
fendant acted without the malice essential to the com- 
mission of a crime. 

Defendant argues that the conviction should be re- 
versed because the court gave an instruction containing a 
copy of the statute violated. It is proper to describe an 
offense in the language of the statute. Long v. State, 23 
Neb. 33. To quote from the statute under which defend- 
ant is being prosecuted is not necessarily erroneous. 
Mills v. Stute, 538 Neb. 263. Defendant does not question 
these principles, but insists that the trial court, in quot- 
ing without explanation the statute which authorizes tel- 
ephone companies to use the highways for poles and wires, 
deprived him of the benefit of another statute prohibiting 
such companies from crossing the right of way of a rail- 
road company without its permission. That act, among 
other things, provides: “That all persons, associations, 
and corporations engaged in the’ generating and transmit- 
ting of electric current for sale in this state for power or 
other purposes, are hereby granted the right of way for 
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all necessary poles and wires along, within, and across 
any of the public highways of this state” Comp. St. 
1909, ch. 26a, sec. 1. Provision ig also made for suspend- 
ing such wires across railroad tracks and for fining those 
who do so in violation of the terins of the statute, In 
the present case the evidence shows that the York County 
Telephone Company’s wires which crossed the railroad 
right of way were used alone for long-distance telephone 
service, and not for the purposes described in the statute. 
It is apparent from the entire act that it does not apply to 
telephone lines constructed and used exclusively for such 
a purpose, and that it affords no justification for the con- 
duct of defendant in cutting the wires. 

Further complaint is: The instruction was given with- 
out qualification and left the jury to infer that the tele- 
phone company had acquired an absolute right to the use 
of the highway without regard to the following consid- 
erations: The railroad company owns the fee to the land 
at the crossing. The public has a mere easement for 
highway purposes. The wires subject the railroad right 
of way to an additional burden. The telephone company 
has no right to cross the track without permission. When 
permission is given, the railroad company is entitled to 
compensation. Overhead wires are dangerous. The 
wires should be laid in a conduit under the track. The 
burden of keeping the crossing in a safe condition for 
travel is on the railroad company. Conceding all these 
propositions for the purpose of the argument, but for no 
other purpose, did defendant have a lawful right to cut 
the wires, when directed by his employer to do so? A 
text-writer says: “A telephone wire stretched over the 
property of another without authority, but causing no 
obstruction, is not a nuisance which may be summarily 
abated by cutting the wire.” McMillan, Telephone Law, 
sec. 88. 

Reasons for applying this doctrine to the present case 
are obvious. The state, in the proper exercise of its 
power to control public highways, may authorize a tele- 
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phone company to use them for its poles and wires. 1 
Joyce, Electric Law (2d ed.) sec. 143. The legislature 
exercised that power, and it was under the legislative 
grant that the telephone company acted in constructing 
its lines. It was a common carrier of intelligence and 
news. State v. Nebraska Telephone Co., 17 Neb. 126; 
Nebraska Telephone Co. v. Stute, 55 Neb. 627. It was 
devoting its property to a public use when its wires were 
cut. City of Plattsmouth v. Nebraska Telephone Co., 80 
Neb. 460. To protect that use and the property invested 
in the enterprise the legislature made interference with 
the wires unlawful. The rights of the public as well as 
property rights must be considered in matters of this 
kind. “If in any way avoidable,” said this court in an 
opinion by Commissioner RYAN, “there should be toler- 
ated no resort to so radical a measure as the interruption 
of traffic.” Blakely v. Chicago, K. & N. R. Co., 46 Neb. 
272. Chicago, B. & Q. R. Oo. v. Englehart, 57 Neb. 444; 
State v. Missouri P. R. Co., T5 Neb. 4. 

In Bronson v. Albion Telephone Co., 67 Neb. 111, this 
court, in an opinion by Commissioner PouND, said: “We 
do not think public utilities of this kind ought to be sus- 
pended until every abutting owner upon the streets or 
highways to be used has been duly appeased. If he has 
been substantially or appreciably injured, an action at 
law will ordinarily afford him full compensation. If he 
has not, no opportunity for extorting an unreasonable 
- settlement should be afforded him.” 

In a case in point the following language was used by 
the supreme court of Alabama, though the opinion was not 
officially reported: “The theory of the defense was, and 
is, that, as the owner of the telephone line without the 
consent of the railroad company, and without condemna- 
tion proceedings, had crossed the right of way of the rail- 
road company, the railroad company had the right to cut 
and remove the wire, and its employee acting under its 
instructions could therefore be guilty of no offense. The 
facts in the case will not justify such defense. The tel- 
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ephone line as constructed created no o' struction to the 
railroad company in the operation of its road, and if it 
should be conceded that the owner of the telephone line 
violated the property rights of the railroad company, in 
erecting the telephone line without first having obtained 
consent, or having taken condemnation proceedings, this 
would not authorize the defendant, under the instructions 
of the railroad company, to take the law into his own 
hands, in plain violation of the statute. The statute is 
clear and unambiguous in its language, and makes it an 
offense for any one to wilfully cut a telephone line. It 
makes no exception, and certainly the facts in the case 
' before us do not create one, but leave the defendant un- 
doubtedly within its provisions. Nor is it material whether 
the cutting was done with an evil motive or purpose. It 
is enough if it was done wilfully.” d/cGowan v. State, 40 
So. (Ala.) 142. 

When defendant cut the wires in the public highway, 
they were not obstructing trains or endangering railroad 
employees. If the rights or property of the railroad com- 
pany were invaded by the telephone company, as sug- 
gested by defendant, the courts were open for the purpose 
of granting adequate relief. Under the facts disclosed by 
the record, the protection of those rights did not justify a 
vesort to violence or require the destruction of property 
which was at the time on a public highway and being 
used in the public service, and the jury were justified in 
so finding. In giving the instruction assailed, the district 
court did not err. 

Another assignment of error involves the following in- 
-Structions: 

“(12) You are instructed that where there ig in fact 
a controversy between two parties over their legal rights 
and one of the parties does or causes to be done an act 
in the honest belief that he is protecting his own prop- 
erty, there can be no such criminal intent as is necessary 
to make such act punishable as a crime, and in this case. 
if you find that there was a controversy between the rail- 
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road company and the telephone company in good faith 
over their respective rights in regard to the construction 
of a telephone line across the tracks and right of way of 
the railroad company, and, in pursuance thereof, the rail- 
road company directed the defendant, who was then in its 
employ, to remove the wires of the telephone company 
from its tracks and right of way in the course of such 
employment, and defendant in good faith and without mal- 
ice cut the wires, then you should return a verdict of 
not guilty. 

“(13) You are instructed that, if you find from all of 
the evidence in the case that the poles and wires of the 
York County Telephone Company were erected and con- ° 
structed in a careful, skilled, and workmanlike manner, 
and as provided by law, and so as to offer security to life 
and property in operation of railroad, and that the wires 
thereof crossed the right of way of the railroad company, 
that they were not interfering with the use of the rail- 
road company in its use and occupancy of its right of 
way, and that said telephone line at the point of said in- 
tersection was in good condition and in a good state of 
repair at the time it is charged that said wires were 
cut, and that they were occupying a legally established 
highway in said county at a point crossed by said railroad 
company, then said railroad company would not have the 
right to cut and remove the wires of the telephone com- 
pany, nor could the railroad legally authorize any of its 
employees to cut or molest the said wires.” 

Defendant insists that instruction 13 misstates the 
law and nuliifies instruction 12. This criticism is not well 
founded. Instruction 13 is in harmony with the views 
already expressed in discussing another assignment of 
error. The instructions should be considered together. 
Notwithstanding what is said in instruction 13, the jury 
were previously told in instruction 12 to acquit defend- 
ant, if they found there was a bona fide controversy be- 
tween the companies over their respective rights, and that 
in pursuance thereof he was directed by his employer to 
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remove the wires, and obeyed the direttion in good faith 
and without malice. Defendant was not entitled to a 
more favorable instruction on this subject, unless it was 
the duty of the court to direct a verdict of acquittal. 
Should such a verdict have been directed? It is suggested 
in argument that, “whenever it becomes apparent that the 
criminal law is being used to determine private rights or 
to secure private advantage, the court of its own motion 
should at once stop the proceedings and discharge the 
defendant.” The state in the usual manner filed the in- 
formation and conducted the prosecution. Defendant was 
not entitled to an acquittal on account of the civil na- 
ture of the controversy between the companies, if the 
evidence justified a verdict of guilty. Where the evidence 
will sustain a conviction, it is error to direct an acquit- 
tal. State v. Sneff, 22 Neb. 481. Criminal laws cannot 
be defeated because offenses grow out of civil controver- 
sies. Defendant was not excusable on account of his 
agency, if the state proved that he committed the offense 
charged. The law on this point is: “The fact that a de-. 
fendant was acting as the agent of another in the com- 
mission of an offense will afford no excuse or justification 
for the act in a prosecution therefor.” Allyn v. State, 21 
Neb. 593. The course suggested by defendant on this 
phase of the case is not warranted by the evidence out- 
lined herein. 

Defendant also contends that the conviction cannot be 
sustained because there was no evidence of malice on 
his part. He testified he had no ill will toward the tel- 
ephone company. Malice, however, in its legal sense, 
does not necessarily signify ill will toward a particular 
individual, but “denotes that condition of mind which 
is manifested by the intentionally doing of a wrongful act 
without just cause or excuse.” Housh v. State, 43 Neb. 
163. Under all the circumstances disclosed, the jury 
were justified in finding there was “malice” in defendant’s 
act, within the meaning of that word as legally defined. 
Knowing at the time he cut the wires that they were in 
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the public highway and that they did not interfere with 
the traffic of his employer or endanger its employees, he 
deliberately and wilfully cut them, after he had been told 
not to do so and had been warned of the consequences. 

A reversal is also asked because two witnesses for de- 
fendant were not permitted to testify to their knowledge 
of injuries resulting from overhead telephone wires. The 
guestions calling for testimony of this character had no 
reference to the wires or place in controversy, and ob- 
jections thereto were properly sustained. 

There is no error in the record, and the judgment is 


AFFIRMED. 
SEepGwicx, J., concurs in the conclusion. 


WILLIAM JEFFRIES, APPELLEE, V. CHICAGO, RURLANGTON & 
Quincy RAILWAY COMPANY, APPELLANT, 


Frrep January 9,1911. No. 16,214. 


1. Appeal: Review. Legal propositions not germane to the evidence 
in the case under review will not be considered. 


2. Carriers: Unnecessary Dezay. It is the duty of a railroad company, 
engaged as a common carrier, receiving freight to be transported, 
to carry it without unnecessary delay. A delay of 24 hours at a 
station on the way is an unnecessary delay, unless it is explained 
and excused by something which the law recognizes as sufficient. 
Under the evidence in this case, the excuse that the company had 
annulled a regular freight train scheduled to leave a connecting 
point an hour after the arrival of a car of horses at such point 
held not a sufficient excuse. 


Live Stock: Durres or CARETAKER. When a shipper of live 
stock is provided by the railroad company with free transporta- 
tion for a caretaker and the caretaker actually accompanies the 
stock during the entire time of such shipment, the carrier has a 
right to rely upon the caretaker to notify its agents in charge of 
its train whenever he thinks the necessities of the case require 
the unloading or feeding and watering of such live stock. 


3. 
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4. Appeal: Duty To Request Instructions. “Before error can be 
predicated upon the failure of the court to present a particular 
feature of a case to the jury, the party complaining should, by an 
appropriate instruction, request the court to charge upon that 
feature.” German Nat. Bank v. Leonard, 40 Neb. 676. 


: Instructions: Review. A judgment will not be reversed 
pecause the trial court refused to give an instruction asked, when 
the substance of such instruction is included in other instructions 
given. 


6. Carriers: ConTRAcT oF SHIPMENT: LIABILITY FOR NEGLIGENCE. “A 
common carrier of live stock cannot, by contract with a shipper, 
relieve itself, either in whole or in part, from liability for injury 
or loss resulting from its own negligence.” Chicago, R. I. é P. R. 
Co. v. Witty, 32 Neb. 275. 


7. Appeal: Errors Not AFrecTine SUBSTANTIAL RiegutTs. It is the duty 
of this court, in reviewing a case on appeal, to disregard any 
error or defect in the proceedings in the court below, which does 
not affect the substantial rights of the adverse party; and, in 
obedience to that duty, no judgment will be reversed by reason 
alone of such error or-defect, 


APPEAL from the district court for Red Willow county: 
RoperT ©. Orrk, JUDGE. Affirmed. 


J. H. Kelby, A. R. Wells and W. S, Morlan, for appel- 
lant. 


P. E. Reeder and Perry, Lambe & Butler, contra. 


Fawcett, J. 


The issues are fairly stated in defendant’s brief: “The 
petition in this action stated two causes of action. The 
first seeks to recover $250 damages to a shipment of 
horses from Norton, Kansas, to Palisade, Nebraska, 
March 25, 1906, and the second asks for $1,300 damages 
to a shipment of six horses and one jack from Orleans, 
Nebraska, to Palisade, Nebraska, March 23, 1907. In the 
first cause of action the charges of negligence are (@) 
negligent rough handling; (0), failure to unload for the 
purpose of water and feed; and (c) negligent delay. In 
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the second cause of action the same grounds of negligence 
are alleged as in the first, and, in addition, it is claimed 
that there was a verbal agreement that the said shipment 
should be transported on fast freight train No. 77 from 
Oxford to McCook. The answer to each cause of action 
denied the charges of negligence contained in the petition, 
and by way of further answer pleaded written and 
printed contracts of shipment under which it was alleged 
(a) that, in consideration of free transportation furnished 
by the defendant for a caretaker who accompanied each of 
said shipments, it was agreed that the said animals 
should be loaded, unloaded, fed and watered by the owner 
or his agents, and that said animals were to be in the sole 
charge of such cayetaker for the purpose of attention to 
and care of said animals, and the defendant should 
not be responsible for such attention and care, and that 
the plaintiff should load, unload, water and feed said 
animals, and that a caretaker did in fact accompany each 
shipment; (0) that the defendant should not be liable 
for injury to said animals in loading or unloading or in- 
juries which said animals might cause to themselves or 
to each other or which resulted from the nature or pro- 
pensity of such animals; and (c) that defendant did not 
agree to deliver said animals at destination at any speci- 
fied time. The plaintiff recovered $150 on the first cause 
of action and $770 on the second, a total of $920 with 
interest.” 

The reply denies every allegation of new matter con- 
tained in the answer, and alleges that no notice was ever 
brought to the attention of plaintiff as to any limitation 
contained in the purported contracts between plaintiff 
and defendant; that plaintiff had no knowledge of any 
such limitations and did not in any manner assent thereto, 
and that such limitations are not effective as between 
plaintiff and defendant. There was a trial to the court 
and jury, which resulted in a verdict and judgment, as 
above indicated, from which defendant appeals. 

Defendant in its brief assigns six grounds for a re- 
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versal of the judgment, which we will consider in their 
numerical order. 

1. “Damage due to inherent propensities of the ani- 
mals.” It is argued that there is an exception to the 
rule of the carrier’s liability as an insurer which exempts 
it from responsibility for injuries so caused. The law 
unquestionably is as contended for by defendant, but the 
trouble is the facts in this case do not fit the law. There 
is an entire absence of evidence even tending to show 
that the injuries complained of were caused by the ani- 
mals themselves or were the result of the nature or pro- 
pensities of the animals. This point need not therefore 
be further considered. 

2. “Delays.” Under this assignment defendant insists 
that the court erred in stating the issues to the jury, in 
that it stated plaintiff's cause of action in substantially 
the terms of the petition, and objects to instructions 4 
and 4 “continued,” for the reason that negligent delay 
was given as one of the grounds upon which the jury 
might find against the defendant. The evidence shows 
that the horses included in the first cause of action were 
loaded at Norton, Kansas, March 25, 1906, at 2 o’clock 
A. M.; that they were shipped as a car-load lot; that an 
employee of plaintiff, called a “caretaker,” accompanied 
the shipment. The car left Norton one hour later and 
arrived at Republican City at 8 o’clock the same morning. 
A regular freight train was scheduled to leave Republi- 
can City for McCook on defendant’s road at 9 A. M., but 
on this particular morning, upon arrival at Republican 
City, the caretaker was advised that the regular freight 
train for that morning had been annulled and an extra 
“run out at apn earlier hour.” The result was that the 
shipment was delayed at Republican City for 12 hours 
and did not leave there until 8 o’clock of that evening, 
which was 11 hours later than it would have left if the 
regular morning freight train had not been annulled and 
the extra run out ahead of schedule time. The car 
reached McCook, a connecting point, at 8 A, M. the next 
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morning, March 26, about 15 minutes after the freight 
train had left McCook for Palisade. The result was that 
the car was delayed at McCook until 10 o’clock the next 
morning—a delay of 26 hours. From McCook to Pali- 
sade, the point of destination, there was no further delay. 
It will be seen that if the regular freight train out of Re- 
publican City on the morning of the 25th had not been 
annulled, or when it was annulled if the extra had been 
held until its schedule time, there would have been a 
delay of only one hour at that point, and the car would 
have reached McCook in ample time to have connected 
with the train for Palisade on the morning of March 26, 
The evidence shows that when the horses arrived at Pal- 
isade they were in bad condition, a part of that bad con- 
dition being stiffness and swollen joints. In the light of 
this record, we cannot say the court erred in submitting 
that question to the jury. The shipment covered by the 
second cause of action was a shipinent of six horses and 
a jack. This also was shipped as a car-load lot. The 
car left Orleans at 1 o’clock P. M., March 23, 1907. The 
petition alleges that defendant agreed to attach the car, 
when it reached Oxford, the point connecting with its 
main line, to train No. 77, which was due to leave Ox- 
ford that evening. When interrogated as to that, plain- 
tiff testified: “Q. You may state what train, if any, the 
agent at Orleans told you, when he accepted this car-load 
of horses and jack for shipment, tiat the horses would 
be shipped on from Oxford to McCook. A. I don’t re- 
member that he told me the train, but I remember that 
he told me that I would get out of there in the eveniug.” 
It is contended by defendant that the contract of ship- 
ment was in writing; that the defendant did not agree to 
transport the shipment in any particular time, and that 
verbal evidence to vary the terms of the written contract 
was inadmissible; that the written contract is conclusively 
deemed to contain the contract of shipment. As a 
proposition of law, this contention is sound, but we do 
not think the testimeny above quoted should be held to 
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vary the terms of the written contract. It stated the in- 
formation that was imparted to plaintiff by defendant’s 
agent at the time he accepted the shipment, as to what 
progress would be made in transporting plaintiff’s stock 
under the written contract. The car reached Oxford at 
4 o’clock in the afternoon of March 23. No. 77 was a 
fast through freight and passed through Oxford that 
evening. The agent at Oxford took the matter up with 
the chief dispatcher at division headquarters, and asked 
him if the car could be attached to No. 77. The dis- 
patcher answered that 77 had its full tonnage and could 
not take any more cars. Defendant offered no evidence 
to show what constituted the full tonnage of No. 77, or to 
in any manner substantiate the statement inade by the 
chief dispatcher, but assumes that his statement was true, 
and argues that the car “was then put upon the first avail- 
able west-bound train.” This train did not leave Oxford 
until 7:15 P. M., March 24, causing a delay of 27 hours 
at that point. It arrived at McCook at 1:05 on the 
morning of the 25th, and left there some five or six hours 
later, arriving at Palisade without further delay. March 
23 was Saturday. There was no train between McCook 
and Palisade on Sunday, so that the car was transported 
from McCook to Palisade upon the same train Monday 
morning upon which it would have -been taken had de- 
fendant. conveyed it from Oxford to McCook on No. 77 
Saturday evening. Hence, defendant argues that plain- 
tiff suffered no injury by reason of the delay occurring at 
Oxford, instead of at McCook, which would necessarily 
have occurred had the car gone on No. 77. Counsel for 
plaintiff argues that plaintiff resided at McCook, and had 
private and suitable accommodations for caring for the 
horses and jack and permitting them to rest over Sunday, 
if they had been delivered there Saturday night in ac- 
cordance with the assurance given him by the agent of 
_ the company at the point of shipment; but this contention 
we think fails to find support in the evidence. It is also 
contended by plaintiff that McCook was the regular and 
21 
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ordinary feeding place. This fact is supported by the evi- 
dence, but there is no evidence to show that the yards at 
Oxford, in which the stock was kept by defendant dur- 
ing the 27 hours delay at that point, were not just as good 
in every way as any yards that might have heen used at 
McCook. When plaintiff shipped this stock from Orleans 
Saturday noon, he knew they could not reach Palisade 
until Monday morning. They did in fact reach there at 
that time, and we are unable to discover from the evi- 
dence any reason for supposing that there was any mate- 
rial difference to plaintiff whether the stock was taken 
from the car and rested and fed at Oxford or McCook. If, 
therefore, the submission of the question of delay as to 
the second cause of action were prejudicial, it would call 
for a reversal of the judgment upon the second cause of 
action; but we are unable to say it was prejudicial, for 
reasons hereinafter given. 

3. “Unloading.” Defendant urges that the court erred 
in submitting to the jury the question of negligence on the 
part of the defendant in failing to unload and properly 
feed and care for the animals in transit, and that the 
court submitted this issue to the jury in both causes of 
action. It is argued that it was the duty of the care- 
takers, who were furnished transportation and accom- 
panied the shipments for that purpose, to care for the 
animals in transit and see that they were properly un- 
loaded, fed. and watered; that, if they desired to unload 
at any point, it was their duty to request the carrier to 
set the car at the stock yards for unloading. The testi- 
mony upon this point offered by plaintiff was that, when 
the car, covered by the first cause of action, reached Re- 
publican City, and again when it reached, McCook, it was 
placed upon a side-track at points where the stock could 
not be unloaded. Witnesses testified that the defendant 
did not furnish plaintiff facilities for unloading, feeding 
and watering; but no witness for plaintiff testified that 
any request was ever made of defendant to change the 
location of the car, or to run it up to a chute where the 
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stock could be unloaded. The evidence is substantially 
the same as to the second cause of action, the only differ- 
ence being that as to the stock covered by the first ship- 
ment defendant did not, upon its own motion, at any time 
unload the stock and feed and water it, while it did so at 
‘Oxford with the second shipinent. We think defendant’s 
contention upon this point is sound, that, when a shipper 
is provided transportation for a caretaker and the care- 
taker actually accompanies the stock during the entire 
time of the shipment, it is his duty, if the defendant does 
- not offer to unload and feed and water the stock, to re- 
quest that facilities for so doing be given. We think the 
company has a right to rely upon the caretaker to notify 
its agents in charge of the train whenever he thinks the 
necessities of the case require the unloading or feeding 
and watering of the stock. The effect of this will be con- 
sidered in connection with the next assignment. 

4. “Duty of the court to instruct the jury.” Under this 
head defendant’s brief states: “As already pointed out, the 
court submitted to the jury the issues of negligent delay 
and negligent failure to unload, when the record contains 
no evidence to sustain the plaintiffs claims. It was 
prejudicial error on the part of the trial court to thus sub- 
mit to the jury issues which there was no evidence in 
the record to sustain. * * * It was the duty of the 
court to instruct the jury as to the law without request, 
announcing the correct legal rules applicable to the facts 
in issue and setting out the material facts which the plain- 
tiff must prove in order to recover.” This raises the 
question whether or not it was the duty of the defend- 
’ ant to request the court to charge the jury that defendant 
would not be liable for any failure to furnish facilities 
for unloading and feeding and watering unless requested 
so to do by the caretaker, or whether the court was bound 
to charge upon that point upon its own motion. We are 
inclined to take the former view and to hold that, by rea- 
son of defendant’s failure to request instructions upon 
this point, the error of the court discussed under point 3 
was waived. 
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5. “Negligence of the plaintiff.” Under this assign- 
ment it is contended that the court erred in refusing to 
give instructions 7 and 8, requested by defendant. No. 7 
reads: “The court instructs the jury, if you find from the 
evidence the negligence of the plaintiff or of those acting 
for him contributed to the losses and injuries of which he 
complains in his first cause of action, then you must find 
for defendant on the first cause of action.” No. 8 reads: 
“The court instructs the jury, if you find from the evi- 
dence plaintiff by his negligence or those acting for him 
contributed to the losses of which he complains, you 
cannot allow plaintiif anything for such losses or dam- 
ages.” We think these instructions are clearly too limited 
in their scope. Under a fair interpretation of them, if 
the negligence of plaintiff or his caretaker, in not request- 
ing defendant to furnish: facilities to unload sid feed and 
water, contributed to the stiffness of the animals, no re- 
covery whatever could be had by plaintiff, notwithstand- 
ing the fact that the evidence clearly shows that, by rea- 
son of the rough handling of the trains, the horses were 
cut, bruised and otherwise seriously injured. Further- 
more, we think that instruction No. 4, requested by de- 
fendant, and given by the court, sufficiently covered this 
point. It reads as follows: “The court instructs the jury, 
if you find from the evidence the defendant was not guilty 
of negligence in handling either or both of the shipments 
described in plaintiff’s petition, then you will go no fur- 
ther, but you must at once render a verdict in favor of 
the defendant for such shipment or shipments. If you 
find in favor of the plaintiff upon the above proposition, 
you must next inquire whether or not plaintiff or those 
acting for him were exercising due and reasonable care 
at the time of the alleged injuries, if, by the exercise of 
reasonable care, the plaintiff or those acting for him could 
have avoided the losses or damages, then he is not entitled 
to recover in this action, notwithstanding you may believe 
from the evidence that the employees of defendant in 
charge of these shipments were guilty of neeligence in 
handlirg them.” 
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6. “Released valuation.” This assignment relates to 
the question as to whetler or not the company could limit 
its liability or damage, by reason of its negligence, to any 
particular sum, in this case not to exceed $100 upon each 
animal. That precise question was decided adversely to 
defendant’s contention, in Miller v. Chicago, B. & Q. R. 
Co., 85 Neb. 458. That case being decisive of this point, 
it will not be considered further. 

No complaint ig made in defendant’s brief that the ver- 
dict of the jury is excessive, nor is any attempt made to 
justify the manner in which these shipments were handled 
by the agents in charge of defendant’s trains. There is 
ample testimony both by plaintiff and by disinterested 
witnesses that, in each instance, when the stock was 
shipped it was in good condition, and when it reached its 
destination the animals, without exception, were in bad 
condition. One had a gash four inches long over one eye; 
some of the others had the skin knocked off in places; the 
joints were badly swollen upon several; others had lumps 
upon them; the jack, when it reached its destination and 
was placed in the barn, was standing upon three legs. 
Several instances are related by the witnesses showing 
that, when those in charge of the trains were switching, 
they struck the cars containing plaintiff's stock so vio- 
lently as to knock the horses down, in. one instance also 
knocked the caretaker down and put out his lantern; that 
in the -first shipment that occurred twice while the car 
stood at Republican City; that in the second shipment, 
after one of these bumps, the caretaker went to the man 
in charge of another car in the train, and asked for as- 
sistance. The party appealed to accompanied him to his 
car, and testified that the 2 by 12 timber, which had been 
spiked to the car as a partition between the jack and one 
of the stallions, had heen broken; that the rope around 
the jack’s neck, by which he had been tied, was also broken ; 
that the jack was lying upon lis side under the stallion; 
that they got him out and got him up. The evidence as 
to the rough handling is very strong indeed, and the tes- 
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timony as to the condition the animals were in when they 
reached their destination we think was sufiicient to have 
supported a larger verdict than was returned by the jury. 
We also think that the evidence as to the condition the 
horses were in when they reached their destination shows 
that those injuries were chiefly the result of the rough 
handling of the stock by defendant’s agents. The evi- 
dence upon this point is so convincing that we think this 
judgment would have to be affirmed upon the ground that 
no other verdict would have been justified under the evi- 
dence; so that, even if the court may have given instruc- 
tions upon other branches of the case, which would have 
been better not given, we cannot say that the giving of 
them was prejudical error. This appears to be a proper 
ease for the application of section 145 of the code. 

Upon the whole record, we are all of the opinion that 
the judgment of the district court is right, and it is 


AFFIRMED. 


ALEXANDER A, M. BULGRIN ET AL., APPELLEES, V. ALMA 
SCHLECHTE, APPELLANT. 


Firep January 9,1911. No. 16,248. 


Appeal: Srarz Decisis. Where the only question presented on appeal 
to this court is one of law which has already by frequent decis- 
ions of this court become the settled law in this state, it will not 
ordinarily be again considered. 


AppraL from the district court for York county: 
GEORGE F, Corcoran, Jupen. Affirmed. 


C. F. Stroman, for appellant. 
A. B. Taylor and A. G. Wray, contra, 


Fawcert, J. 


The facts in this case, which the brief of defendant con- 
cedes “are not in dispute,” are: Albert L. Bulgrin died 
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intestate about October 25, 1889. At the time of his 
death he was the owner of and occupied as a homestead 
the southeast quarter of section 33, township 10 north, of 
range 1 west, of the sixth P. M., in York county, Nebraska. 
He left surviving four children, Alexander, Paul, Wanda 
and Robert, and his widow, Emma. In the settlement of 
his estate the probate court entered the following decree: 
“Tt is therefore ordered, adjudged, and decreed that said 
homestead of Albert L. Bulgvin, deceased, descend to 
Emma Bulgrin, the widow of Albert L. Bulgrin, deceased, 
in absolute title, subject to the incumbrance on the same, 
and that she pay to the other heirs their shares as fol- 
lows”: To the four children above named the snm of 
$330.25 each. ‘These sums she never paid. Later on she 
married one Lewis Schlechte. Defendant was the issue of 
said second marriage. About October 11, 1899, Emima 
died, and in the settlement of her estate the county court 
entered the following decree: “The court finds that the 
deceased died seized of real estate as follows”—describing 
the land as above set out. In that decree the county court 
also adjudged that the four children of Albert L. and | 
Emma Bulgrin, and the defendant, Alma Schlechte, were 
the heirs of Emma, deceased, and that the five “are en- 
titled to, and that the said property, both real and per- 
sonal, descends to them equally, share and share alike.” 
Plaintiffs brought this suit in the district court for York 
county to quiet their title as against the decrees entered 
by the county court. The court entered a decree in their 
favor as prayed, and defendant, by her guardian ad litem, 
appeals. 

As stated in defendant’s brief, “the matter resolves it- 
self into a question of law.” Defendant contends: (a) 
That what is commonly known as the “Baker act” (laws 
1889, ch. 57) was valid, and that the district court erred 
in holding the decrees of the county court, entered under 
the terms of the Baker act, void; (b) that the decrees of 
the county court were never appealed from, and for that 
reason the district court erred in permitting them to be 
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by defendant have all been carefully considered and de- 
cided adversely to her contention in Finders r. Bodle, 58 
Neb. 57; Draper v. Clayton, 87 Neb, 448; HWelming v. For- 
rester, 87 Neb. 438; and MeFarlund v. Flack, 8ST Neb, 452. 
Under the above decisions, these questions are now fore- 
closed in this state. 


The judgment of the district court is 
AFFIRMED. 


ReEsh, C. J., not sitting, 


HAMILTON COUNTY, APPELLEE, V. AURORA NATIONAL BANK, 
APPELLANT, 


Frrep January 9,1911. No. 16,609. 


1. Counties: Deposirs or Pustic Moneys. The purpose of article III, 
ch, 18, Comp. St. 1903, commonly called the “depositcry law,” was 
to provide a place for the safe-keening of public money; to obtain 
interest thereon where it was possible to do so, and to relieve 
state and country treasurers from liability as insurers of so much 
of the public money as should be placed in denository banks. 


InTEREST. The treasurer of H. county purchased, 
with county funds which he was unable to place in depository 
banks, with the approval and authority of the county board, and 
for the sole purpose of obtaining a safe place in which to keep 
the public money, noninterest-bearing demand certificates of a 
bank which in good faith had refused to qualify as a depository 
under the provisions of article III, ch. 18, Comp. St. 1903. The 
certificates were treated and used as cash by the treasurer in 
transacting the county business and were paid in full on demand. 
Neither the treasurer nor the bank in any manner profited by the 
transaction. Held, That the bank was not liable.to the county for 
{nterest upon the public money with which the certificates were 
purchased. 


APPEAL from the district court for Hamilton county: 
Harry S. DuUNGAN, JupGE. Reversed. 
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Hainer & Smith aud UC. P. Craft, for appellant. 


A. M. Post, Albert & Wagner and J. A. Whitmore, con- 
tra. 


FAwCceETT, J. 


Action by Hamilton county against the Aurora National 
Bank to recover interest on public funds placed by the 
county treasurer in the Aurora State Bank for safe keep- 
ing. The plaintiff had judgment, and the defendant has. 
appealed. 

The record discloses the following undisputed facts: 
That one J. B. Cunningham took office as treasurer of 
Hamilton county in January, 1902, and served four years; 
that he was succeeded by one George Wanek, who was 
still in office when this action was tried; that the defend- 
ant bank is the successor of the Aurora State Bank, with 
which the transactions on which the plaintiff bases its 
right of action were had; that during the incumbency of 
the above named treasurers the county had on hand a 
sum of money largely in excess of the amount for which 
it could obtain county depositories nnder the provisions 
of article ITI, ch. 18, Comp. St. 19038; that it was agreed 
upon the trial, and is now conceded, that the county’s 
safe and vault were manifestly unsafe for the keeping of 
large sums of money; that the treasurer and the county 
board used their utmost endeavors to secure depository 
banks which would take all of the connty funds and pay 
interest thereon according to the terms of the depository 
law; that they succeeded in secnring some depssitories, 
but not a sufficient number having the necessary financial] 
streneth to take all of said funds, and there was thus left 
a large amount of public money in the hands of the county 
treasurer to be otherwise kept and cared for; that after 
the efforts of the county treasurer and the county board 
to secure depository banks, not only in Hamilton county. 
but in adjoining counties, sufficient in amount and finan- 
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cial strength to take the surplus fund, had failed, the 
county treasurer from time to time deposited such funds, 
in his own name, in the Aurora State Bank, which had 
not complied with the depository law, taking therefor 
noninterest-bearing demand certificates of deposit, which 
he immediately indorsed to himself as county treasurer, 
and deposited in the county vault for safe-keeping; that 
this was all done with the full knowledge of the county 
board, and these certificates were in all respects used and 
treated by the treasurer and the county board as cash, in 
the transaction of the business of the treasurer’s office, 
and were so treated in the settlements made, as provided 
by law, between the treasurer and the county board; that 
no money was taken from any depository bank and put 
into demand certificates, but, on the contrary, the deposi- 
, tory banks were at all times furnished with all the money 
they could take under the law, and only the excess or 
surplus funds were held in the demand certificates above 
described; that no profit or interest was realized by either 
the county, the treasurer, or the bank, directly or indi- 
rectly, from these transactions; that the certificates were 
all paid in full on demand, and on the 1st day of Janu- 
ary, 1908, the county had withdrawn from the Aurora 
State Bank all of its public money so deposited, and the 
bank did not owe the county anything, unless it was liable 
for interest on the transactions above described; that 
the treasurer and the county board acted in good faith 
in the transactions above described, for the sole purpose of 
safe-guarding the county funds; that none of the transac- 
tions complained of was had with the defendant, the Au- 
rora National Bank, which was organized as the succes- 
sor of the Aurora State Bank some two months after the 
county had withdrawn all of its funds from said last- 
named bank and surrendered all of such certificates of 
deposit to the bank for cancelation. 

The only disputed question involved in this controversy, 
as shown by the record, is the contention made by the 
plaintiff that there was an agreement or conspiracy be- 
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tween some of the banks of Hamilton county, including 
the Aurora State Bank, not to qualify as depositories, 
and thus obtain the use of the county money without the 
payment of interest. Upon this point we have carefully 
examined the record and are of the opinion that the 
plaintiff failed to show any such conspiracy or agreement. 
The only evidence in support of this claim is the testi- 
mony of two witnesses, who stated, in substance, that at 
a meeting of a part of the officers of some of the banks 
doing business in Hamilton county they heard the presi- 
dent of the Aurora State Bank say that the banks were 
foolish to give bonds, because they would obtain the 
money anyway, and would not have to pay any interest on 
it. On cross-examination, however, the witnesses were 
unable to state whether this occurred at or near the begin- 
ning of Mr.- Cunningham’s term of office, or some two 
years prior thereto, at a time when the banks had under 
consideration the question of signing the official bond of 
one Hammond, who was Cunningham’s predecessor in of- 
fice. That these statements were made at the earlier date 
is shown by the president of the Aurora State Bank, who 
testified that the only meeting at which any such state- 
ments could have occurred was held at the beginning of 
Hammond’s term of office, when the question under con- 
sideration was whether or not the banks of Hamilton 
county would sign the treasurer’s official bond. When 
we consider the testimony upon this point with all of 
the other evidence in the case, and in the light of the es- 
tablished fact that the banks, doing business at Aurora 
during the official incumbency of Treasurer Cunningham, 
had more money of their own than they could profitably 
loan or invest, that the Aurora State Bank refused to take 
the money in question if required to pay interest thereon, 
we are of the opinion that this contention must fail. 

It follows that, if any authority exists by which the 
judgment of the district court can be sustained, it is 
found in the provisions of section 18, art. III, ch. 18, 
Comp. St. 1903, which then read as follows: “The county 
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treasurer of each and every county of the state of Ne- 
braska shall deposit, and at all times keep on deposit 
for safe-keeping, in the state, national or private banks 
doing business in the county, and of approved and re- 
sponsible standing, the amount of moneys in his hands 
collected and held by him as such county treasurer. Any 
such bank located in the county may apply for the privi- 
lege of keeping such moneys upon the following condi- 
tions: All such deposits shall be subject to payment when 
demanded by the county treasurer on his check, and by all 
banks receiving and holding such deposits, interest shall 
be paid amounting to not less than two (2) per cent, per 
annuin, upon the amount so deposited, as hereinafter pro- 
vided, and subject also to such regulations as are im- 
posed by law, and the rules adopted by the county treas- 
urer for holding and receiving such deposits. It shall 
be the duty of the county board to act on such appli- 
cation, or applications of any and all banks, state, na- 
tional or private, as may ask for the privilege of becom- 
ing the depository of such moneys, as well as to approve 
the bonds of those selected incident to such relation, and 
the county treasurer shall not deposit such money or any 
part thereof, in any bank or banks, other than such as 
may have been so selected by the county board for such 
purposes, if any such bank or banks have been go selected 
by the county board, and on all deposits he may make in 
any bank whatsoever, interest shall be paid at a rate 
not less than two (2) per cent. per annum; and where 
more than one bank may have been so selected by the 
county board for such purpose, he shall not give a pref- 
erence, to any one or more of them, in the money he may 
so deposit, but shall keep deposited with each of said 
banks, such a part of said moneys, as the capital stock 
of such bank is a part of the amount of all the capital 
stock of all the banks so selected, so that such moneys 
may at all times be deposited with said banks pro rata, 
as to their capital stock.” 

Counsel for plaintiff strenuously contend that the 
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clause, “and on all deposits he may make in any bank 
whatsvever, Interest shall be paid at a rate not less than 
{wo (2) per cent. per annuin,” renders the defendant ab- 
solutely liable for the interest sought to be recovered in 
this action. It is argued that it was contemplated by the 
legislature, when it passed the depository law, that the 
state and county treasurers, notwithstanding its provi- 
sions, would deposit the public funds in banks other than 
designated depositories, and for that reason inserted 
therein the clause last above quoted. We are of the 
opinion that this arguinent is unsound. To so hold would 
be to convict the legislature, when passing a law for the 
velief of treasurers which wonld enable them to avoid 
liability for public funds by depositing them in accord- 
ance with such law, of believing that they, the treasurers, 
would deliberately violate the law and thereby lay them- 
selves liable to criminal prosecution. No such thought, 
in our judgment, was in the minds of the legislature when 
the act under consideration was passed. On the contrary, 
we think that the purpose of the act was to provide a 
place for the safe-keeping of the public money; to obtain 
interest thereon where it was possible to do so, and to re- 
lieve the treasurer from liability as au insurer of so much 
of the fund as should be placed in depository banks. If 
‘the bank, during the time referred to, had more money of 
its own than it could profitably use, there was no incen- 
tive for it to enter into any unlawful combination to ob- 
tain the county funds, the obtaining of which, to lie idle 
in its vaults, would simply impose upon it increased labor 
and added responsibility. It is immaterial that, while 
this money was being from time to time deposited, the offi- 
cers of the bank obtained the knowledge that the treasurer 
was holding and using the certificates as county funds. 
Nor do we think that the fact that the money was so 
deposited should, in the light of the other facts shown, be 
regarded as evidence of any trick or attempt to deceive 
on the part of either the bank or the treasurer. It is as if 
the bank had said to the treasurer, “We will not have 
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any dealings with you as treasurer, but if you want us to 
act as custodian, for you, of the county money, for which 
you are personally responsible, which you have not been 
able to deposit in depository banks and for the safe-keep- 
ing of which the county has failed to provide you a safe 
place, we will accommodate you, but we will only deal 
with you as an individual, and not as treasurer.” The 
depositing of the money in the bank by the treasurer, as 
was done, did not relieve him or his bondsmen of any lia- 
bility whatever. If the bank had failed while it held 
such deposits, the treasurer and his bondsmen would have 
had to make the loss good to the county. The treasurer 
was in a most unfortunate situation. If he had not been 
able to make some such arrangement as was made with 
the bank, he would have been compelled to either resign 
his office or to run a risk of loss by robbery, which we 
do not think he could have induced any bondsmen. to 
assume. This case impresses us as one of absolute fair 
dealing between the bank and the county treasurer. The 
bank had no use for the money and did not want it. The 
treasurer was afraid to keep it in the county vaults. As 
a personal accommodation to him, the bank acted as his 
custodian for its safe-keeping, and we do not think it 
thereby became any more liable for interest upon the 
deposit than would a safety deposit vault company if it 
had rented the treasurer space in its vaults for the cus- 
tody of county funds. Furthermore, this action of the 
bank and county treasurer was fully approved and rati- 
fied by the county board. They realized the situation as 
fully as did the bank and the treasurer. The deposit was 
not made by the treasurer and accepted by the bank 
clandestinely, but was done openly and with the full 
knowledge, acquiescence and approval of the county 
board. 

In State v. Hill, 47 Neb. 456, in paragraphs 16 and 17 of 
the syllabus by Post, C. J., we held: “(16) A state treas- 
urer who on taking charge of the office, instead of demand- 
ing the funds due from his predecessor in cash, accepts 
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in payment thereof certificates of deposit issued by a bank 
in which such funds have been deposited for safe-keeping, 
is chargeable upon his bond for the amount of such pay- 
nent, and his liability therefor is not affected by the fact 
that he is unable to realize the money upon such certifi- 
cates by reason of the subsequent failure of said bank. 

“(17) Such a transaction, if in good faith by both par- 
ties, amounts to a settlement within the meaning of the 
statute, which will, to the extent of the payment so made, 
relieve the retiring treasurer, since the state is not entitled 
to concurrent remedies upon the bonds of successive offi- 
cers to enforce the same liability, and whatever is in such 
case sufficient in law to charge the incuinbent will operate 
per se to discharge his predeccessor.” 

We think the rule there announced is applicable here. 
Under that rule the deposit by Mr. Cunningham of the 
money in the bank for safe-keeping upon certificates of de- 
posit issued by the bank did not affect his liability nor 
that of his bondsmen upon his treasurer's bond. Even if 
so depositing the mouey were contrary to law, which we 
do not decide, such act could be ratified by the county, 
and if such transaction were in good faith on the part of 
both himself and the county board fully adjusted and a 
settlement between them had, and the money so deposited 
all received by the county, such settlement, under the 
above rule, absolutely relieved Mr. Cunningham froin all 
liability to the county for such transaction, aud we have 
so held in Hamilton County v. Cunningham, 87 Neb. 650. 
This being true, then by parity of reasoning the bank, by 
its prompt payment of the funds on demand, was also re- 
lieved of all liability. If this transaction of depositing 
the money in the bank by Cunningham was in violation 
of law, as claimed, both Cunningham and the bank were 
parties to such violation, and would be equally liable 
therefor; and if the transaction, being in perfect good 
faith, were such that by its ultimate result cither of the 
parties thereto was released, we see no escape from hold- 
ing that both were released. 
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We think it must be conceded that the bank cannot, 
under the evidence before us, be held liable for interest, 
unless clearly imade so by the act above set out; and to 
our minds the legislative intent in the enactment of the 
clause over which the contention in this case has arisen 
is far from being clear. Inconsistent expressions may be 
found in the statutes regarding the duty of the county 
treasurer in keeping the money of the county. It is im- 
possible to construe literally all of the language used by 
the legislature. It is unnecessary to decide in this case 
whether section 21 of the act should be construed to for- 
bid the deposit of money in banks not selected by the 
county board as depositories when there are no regularly 
selected depositories in which the treasnrer can deposit 
the county funds, nor is it necessary to determine the 
proper construction of the first clause of seetion 18 of the 
act, or the effect of the amendment of that section by the 
act of 1903, which forbids depositing money in other 
banks when there are depository banks in which the 
money can be kept. As we view the act, the whole intent 
and purpose of the section and following sections appear 
to be that of securing the county funds by depositing 
them in banks which have qualified by giving the regular 
security. Section 18 prescribes a particular class of 
banks in which such deposits should be made. Section 
21 renders it criminal to profit by depositing elsewhere. 
Construed consistently with other statutes on the same 
subject, the sentence in section 18, “and on all deposits he 
may make in any bank whatsvever, interest shall be paid,” 
appears to have reference to depository banks, and it 
would seem that it was not the purpose of the legislature 
to so radically change the true subject of the section and 
sentence as to encourage deposits in violation of law to 
the extent of providing for the payment of interest on 
such deposits. It would be an anomaly to declare a par- 
ticular act criminal and at the same time anticipate the 
violation of the law by the performance of that act. 
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The judgment of the district court is reversed and the 
case remanded for further proceedings. 
REVERSED. 
Ross, J., not sitting. 


BaRnEs, J., dissenting. 

I am unable to concur in the majority opinion, and 
briefly state some of the reasons for my dissent. In con- 
struing statutes the court should take account of the con- 
ditions existing prior to their enactment, the mischief 
sought to be prevented thereby, and the means adopted to 
accomplish that purpose. To that end courts are re- 
quired to make use of the knowledge common to all per- 
sons of such existing conditions. It is a well-known fact 
that for many years prior to the enactment of our de- 
pository law, in its original form, it had been the univer- 
sal custom of our state and county treasurers to deposit 
the public moneys in such banks as would pay them the 
highest rate of interest thereon, to convert this interest 
to their own use, and thus increase their salaries and 
fees beyond the compensation allowed them by law. This 
practice had, in many instances, resulted in loss of the 
public funds, and many unsuccessful suits had been in- 
stituted to recover the interest thus converted to the use 
of such officers. It therefore seems clear that the legis- 
lative purpose in passing the depository act of 1901 was 
to provide a safe place for keeping the public money, to 
obtain interest thereon to the use and benefit of the pub- 
lic, and prevent the appropriation of such interest by the 
public officers. The effect of the original act was to im- 
mediately put a stop to the payment of interest to treas- 
urers on public funds deposited in banks, and interest at 
the rate of 2 per cent. per annum was thereafter paid 
to the counties by depository banks. In the course of 
time it was ascertained, and it became a well-known fact, 
that many banks were practically annulling the provi- 
sions of the depository law by assisting in the election of 
county treasurers who were friendly to them, and by 

22 
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then refusing to qualify as county depositories, under 
the provisions of that act, they were obtaining the use 
of public money without the payment of any interest 
whatsoever. When this course had been pursued to such 
an extent that it also became a matter of common knowl.-, 
edge, the legislature amended the depository law by the act 
of 1903, and inserted therein the clause that, on all deposits 
the treasurer may make in any bank whatsvever, interest 
shall be paid at the rate of 2 per cent. per annum. Con- 
struing the amendment in the light of the conditions 
above mentioned, which were then well known and under- 
stood, and which the courts should not refuse to recog- 
nize, we are of opinion that it was the intention of the 
legislature to make the amended act apply to transactions 
like those in the case at bar, and thus prevent the banks 
by the adoption of any scheme or device, and irrespective 
of any condition whatsoever, from obtaining the use of 
the public money without the payment of interest thereon. 
It will not do to say that the amendment in question was 
intended to apply alone to depository banks, for that mat- 
ter was fully covered by the terms of the original act. It 
is conceded by the majority opinion that the officers of the 
defendant bank well knew that treasurer Cunningham 
was, as a matter of fact, by the purchase of the certificates 
in question, depositing the county money in their bank 
for safe-keeping. It is said that the bank had no use for 
this money, and obtained no benefit from such deposits. 
With this I cannot agree. The testimony discloses that 
the bank did not need the money for the purpose of ex- 
tending its loans, and that is as far as the evidence goes. 
It must be conceded, however, that the deposit of this 
money, amounting at times to as much as $30,000, did 
benefit the bank. It swelled the amount of its available 
assets; it enabled it to increase the «amount of its bank- 
ing business; and was a benefit to its financial standing. 
It follows that it is no hardship for the bank to be re- . 
quired to pay interest at-the rate of 2 per cent. per annum 
on the average daily balances of the funds so deposited 
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therein from and after April 3, 1903, at which time the 
amendment in question became operative. It may be sug- 
gested that the amendment of 1909 repealed the section 
of the depository law in which the clause in question 
is found. I am satisfied, however, after an examination 
of this matter, that the intention of the legislature was 
not to repeal that section, but to repeal another and dif- 
ferent section of the depository law, and, where such 
intention is clear, ft is the settled law of this state that 
the repeal will operate only upon the section which was 
intended to be repealed. We think, however, the sug- 
gestion is wholly immaterial, because if, as contended, the 
section containing the clause in question was repealed, 
such repeal did not destroy the causes of action which had 
accrued thereunder prior to the adoption of the amend- 
ment of 1909. Section 6971, Ann. St. 1909, provides: 
“Whenever a statute shall be repealed, such repeal shall 
in no manner affect pending actions founded thereon, 
nor causes of action not in suit that accrued prior to 
any such repeal, except as may be provided in such re- 
pealing statute.” It seems to me that the majority 
opinion in effect nullifies the provisions of the depository 
law, and, if carried to its legitimate conclusion, will per- 
mit the continuance of those reprehensible practices which 
it was especially enacted to prevent. 

TIT am of opinion that the defendant bank should be 
held liable for the payment of 2 per cent. annual in- 
terest on the daily balances of the public money of Ham- 
ilton county deposited therein from and after the adop- 
tion of the amendment of 1903; that the judgment of the 
district court should be reversed and the cause remanded 
to that court, with directions to take an account of the 
amount of interest thus due from the bank to the county 
and render a judgment accordingly. 


Roor, J., concurs in this dissenting opinion. 
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Ira BE. TASH, APPELLANT, V. Lutrurr P. LUDDEN ET AL., 
APPELLEES. 


FILED JANUARY 9, 1911. No. 16,858. 


1. Schools: Noxrmar ScHoots: Variity or Statute. April 5, 1909, the 
legislature passed an act to establish and locate an additional 
state normal school; and, supposing at the time that another act 
passed April 1, 1909, creating the ‘““Normal Board of Education,” 
was a valid act, and that such board .was the one upon which 
would devolve the carrying into effect of the said first named act, 
its name was used in said act. By subsequent proceedings in 
this court, in State v. Majors, 85 Neb. 375, the act of Aprii 1, 
1909, was held unconstitutional and void. Weld, That the act of 
April 5, 1909, was net invalidated by the mistake of the legislature 
as to name, and that the duty of carrying it into effect devolved 
upon the existing board, defendant herein. 


2. : Location: ConsTRuUCTION or STatuts. The act of 
April 5, 1909, provided that cities and towns competing for the 
location of the state normal school should file their applications 
with the secreiary of the Normal Board of Education within 60 
days after the said act became effective. Held, That time was not 
of the essence of the thing to be done, and that such provision 
was directory merely, and not mandatory. 


. And the fact that prior to the 
decision of this court in State v. Majors, 85 Neb. 375, on Noveniber 
15, 1909, the Board of Education was unwilling to take the respon- 
eibility of establishing and locating the school provided for in 
said act did not deprive said board of its right to thereafter 
proceed with the discharge of the duties enjoined by said act. 


4. 2 : : . And the fact that the city of 
Chadron filed its application with the “Normal Board of Educa- 
tion,” instead of with the Board of Education, did not preclude 
such city from having its application considered by the Board of 
Education after it had resumed the exercise of its powers and 
functions, it appearing that said application was received and filed 
by said board before it had taken any action in the premises. 


3. 


: : And the failure of defendant 
board to visit the various cities and towns competing for the 
location of the state normal school and select a site for the 
location of said school within the time specified in the act of the 
legislature was immaterial, as the later visitation of such points 
and selection of such site accomplished the substantial purposes 
of the statute. 


6. 
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6. Corporations: Power tro Dispose or Prorertry. All! corporations 
capable of taking and holding property have the jus disponendi 
as fully as natural persons, except so far as they are restrained 
by statute, or are prohibited by their articles of incorporation 
or outstanding contracts; and under this general power a cor- 
poration may dispose of the whole of its property for any law- 
ful purpose. 


%. Colleges and Universities: Power To Dispose oF PROPERTY. A col- 
lege incorporated by the statutory number of resident freeholders, 
for “the promotion of Christian education by harmoniously 
developing the moral, mental and physical powers of those who 
share its advantages,” which obtains its real estate by purchase 
and receives its title thereto in an unconditional warranty deed, 
and whose trustees are elected ‘“‘by the Northwestern Association 
of Congregational Churches in Nebraska,’ and which obtains a 
considerable portion of its funds by soliciting and obtaining 
“written subscriptions by way of contributions from people of all 
denominations and of no denomination, which were given and 
paid in the treasury of the corporation without any written con< 
dition, trust, purpose or obligation, except that the same were 
to be used for the purposes of the corporation in purchasing land, 
erecting buildings, putting them up and supplying the school,” 
does not thereby become a religious, sectarian or eleemcsynary 
corporation or institution, so as to preclude a sale by the trustees 
of said corporation of any or all of its property, real or personal, 
which sale will not divert the property from the purpose for 
which it was obtained and used by such corporation. 


8. Schools: NorMat ScHoois: Location. The evidence examined and 
set out in the opinion as to the acts of the Board of Education, 
defendant herein, subsequent to the decision of this court in 
State v. Majors, 85 Neb. 375, in relation to the establishment and 
location of an additional normal school at Chadron, held within 
the scope of the powers delegated to such board by the act of 
April 5, 1909. 


_ APPEAL from the district court for Lancaster county: 
TLincoun Frost, Jupce. Affirmed, 


C. C. Flansburg, for appellant. 


Arthur T, Mullen, Attorney General, Grant G. Martin, 
Frank M, Hall and Albert W. Crites, contra. 
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FAWCETT, J. 


By the act of June 20, 1867, the legislature established 
and located the first state normal school at Peru. Laws 
1867, p. 80. By the act of April 8, 1903, the legislature 
authorized the Board of Education to establish and locate 
one additional normal school. Laws 1903, ch. 90. Under 
the latter act, what is known as the “Kearney Normal 
School” was established and located in that city. April 
5, 1909, the legislature passed an act to establish and 
locate an additional state normal school “at some suitable 
location west of the east line of the Sixth congressional 
district and north of the 42 parallel of latitude in the state 
of Nebraska.” Laws 1909, ch. 126. April 1, 1909, the 
legislature passed an act creating a board to be known 
as the “Normal Board of Education,” and providing that 
such board “shall have control and direction of the normal 
education of the state, including normal schools and 
junior normals, and which board shall succeed to and 
take the place of and exercise the powers of the present 
‘Board of Education,’ as herein provided. Said ‘Normal 
Board of Education’ shal] be composed of seven members, 
five of whom shall be appointed by the governor, by and 
with the advice and consent of the senate. The state treas- 
urer and state superintendent of public instruction shall 
be, by virtue of their office, members of the said board.” 
Laws 1909, ch. 125. The act last above noted was passed 
with an emergency clause, and provided that “the five per- 
sons first appointed by the governor as members of said 
board, shall be appointed within ten days after this act 
takes effect and before the adjournment of the present 
session of the legislature if practicable.” In accordance 
therewith the governor appointed the five members pro- 
vided for, and they were confirmed by the senate. One 
of the members so appointed was Senator Thomas J. 
Majors, a member of the senate, who participated in the 
passage of said act. The attorney general, believing that 
the duties of the “Board of Education” and of the “Normal 
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Board of Education” were conflicting, and that the 
validity of the act creating the latter board was doubtful, 
instituted proceedings against Senator Majors and the 
other gentlemen holding as members of the Normal Board 
of Education by appointment of the governor to de- 
termine the validity of the act referred to. The result was 
that on November 15, 1909, this court decided that the 
said act of April 1, 1909, creating the said “Normal Board 
of Education” was unconstitutional and void. State v. 
Jfajors, 85 Neb. 375. During the pendency of the suit of 
State v. Majors, neither board attempted to perform any 
of the functions of their office, except to receive and file 
such papers and documents as might be tendered. 
Section 2 of the act of April 5, 1909 (laws 1909, ch. 
126), providing for an «additional state nornial school, 
reads as follows: “Within sixty days after this act takes . 
effect the various towns, villages and cities in the afore- 
said territory competing for the location of said normal 
school shall transmit to the secretary of the Normal Board 
of Education in a sealed envelope an application for said 
normal school together with such other information as 
may be deemed proper together with a good and sufficient 
bond for a deed to the state of Nebraska for 80 acres of 
land to be used perpetually for a site for said school in 
the event that such city, town or village is finally selected 
within ten days after September 1, 1909. The normal 
school board shall visit the various villages, towns and 
cities competing for said normal school and said board 
shall select therefrom a site for said school, said board 
shall be governed in the selection of said site by the edu- 
cational interests of said territory and the state of Ne- 
braska. Before any proposal shall be definitely accepted 
the city, village or town making such proposal shall pre- 
sent a good and sufficient deed of conveyance of said site 
to the state of Nebraska, free and clear of all liens and 
incumbrances, and an abstract of title to be examined and 
approved by the attorney general. The said board shall 
forthwith thereafter employ a competent architect to 
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prepare plans and specifications for a suitable building 
or buildings, and upon the adoption of the same the board 
shall at once advertise for sealed proposals for the erection 
and completion of said building or buildings in accord- 
ance with such plans and specifications, and shall jet the 
contract to the lowest approved bidder therefor, who 
shall be required to enter into a written contract for the 
erection and completion of said building or buildings in 
accordance with the plans and specifications adopted by 
said board. Said contractor shall be required to give a 
bond for the faithful performance of the contract, to be 
approved by the board, in such amount as it shall pre- 
scribe. Said board shall have authority to employ an 
architect to superintend the construction of said building. 
Upon the completion of the transfer of the site to the 
- state, the said board shall so notify the auditor of public 
accounts in writing.” 

The passage of the act for the creation of an additional 
normal school brought into the field six competitors for 
the location thereof, viz., Ainsworth, Alliance, Chadron, 
Crawford, Gordon, and Rushville. The city of Alliance 
filed its application with both boards. The city of Chad- 
ron and the other competitors filed their applications with 
the Normal Board of Education alone, but after the de- 
cision in State v. Majors, these applications were all 
transferred to the Board of Educaticn, and, having been 
received by that board before any steps were taken by it 
in the premises, the essential requirement of the act, in 
that particular, was complied with. After the decision of 
this court in State v. Majors, the Board of Education re- 
assumed its duties and functions. The city of Chadron 
filed with its application a bond for a deed to the state 
of Nebraska of 80 acres of land, in accordance with the 
terms of section 2, supra. After reassuming the exercise 
of its powers and functions, the defendant board notified 
all competing towns that applications would be received 
and considered, as required by said act. On or about 
January 3, 1910, defendant board commenced their round 
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of visitation and visited all of the cities and towns above 
enumerated. After considering all the advantages and 
disadvantages of each location tendered, the board selected 
the city of Chadron as the site for such normal school, and 
immediately notified the various competing towns and 
cities of such selection. The 80 acres of land proposed to 
be donated by the city of Chadron has for 15 or 20 years 
last past been owned by the Chadron academy, a corpora- 
tion with its principal place of transacting its business in 
the city of Chadron, and incorporated for “the promotion 
of Christian education by harmoniously developing the 
moral, mental and physical powers of those who share its 
advantages; the erection and maintenance of such build- 
ings aud structures as may be deemed necessary, and to 
purchase real estate as a site therefor; and especially to 
do all things necessary or expedient for the benefit and 
development of an educational institution.” The articles 
of incorporation provided that the existence of the cor- 
poration should commence on the 24th day of July, 1888, 
und continue indefinitely. It further provided that the 
business of the corporation “shall be conducted by a board 
of twelve trustees to be elected by the Northwestern Asso- 
ciation of Congregational Churches in Nebraska at such 
time and place, and in such manner, as shall be prescribed 
by the constitution and by-laws of said corporation.” 
After deciding that the city of Chadron was the proper 
place for the location of the normal school, defendant 
board imposed some additional conditions upon the city. 
The city at once furnished the board a good and sufficient 
bond that it would comply with such additional conditions. 
This bond and the bond for a deed were both duly ap- 
proved by the board. Abstracts of title to the land ten- 
dered were then furnished the board by the city, and were 
at once delivered by the secretary of the board to the at- 
torney general for his examination and approval. At the 
time of the commencement of this suit, the attorney gen- 
eral had not completed his examination of such abstracts, 
and hence had not approved the same, 
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Plaintiff eses his claim for an injunction restraining 
the board from locating the normal school at Chadron 
upon the following grounds: “First. Appellees had no 
power or authority to select a site or to take any action 
whatever wider the law, the sole right of selection being 
yested in another tribunal, to wit, the ‘Normal Board of 
Education.’ Second. The land offered as a site belongs 
to an eleemcsynary institution holding title in trust, 
without any authority to sell and convey, and the state 
could not take title through said deed. Third. Appellees 
selected a site, chose an architect, approved lis plans for 
a building, and appropriated $50,000 for its erection be- 
fore the title was approved or passed upon by the attorney 
general.” 

The case was commenced in the district court for Lan- 
caster county. Trial to the court. Finding and decree 
for defendant, and plaintiff appeals. 

It is urged by defendants that plaintiff, in his capacity 
as a taxpayer and president of the Alliance Commercial 
Club, is not entitled to maintain this suit; and, further, 
that the petition showing that the abstract of title which 
had been furnished was in the hands of the attorney gen- 
eral, but had not yet been examined and approved by 
him, the suit was premature, and plaintiff’s petition was 
properly dismissed for that reason alone. Inasmuch as 
important educational] interests of the state are involved, 
and for the purpose of avoiding possible further litigation, 
we will not follow the line of least resistance by dispos- 
ing of the case upon either of the points named, but will 
consider it upon the merits; and in doing so we will con- 
sider plaintifi’s contentions in the order above set out. 

First. Had defendant board authority in the premises? 
It is contended by plaintiff that, by the passage of the 
-act of April 1, 1909, the legislative purpose was to create 
the Normal Board of Education in addition to the existing 
Board of Education. He argues that there can be no 
doubt about this, because the language of the statute is 
“created a board.” He further says: “But whether the 
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legislature intended to ‘create’ a new tribunal, as stated 
in the act, or merely to substitute the ‘Normal Board of 
Education’ for the existing Board of Education, is, for 
the purpose of this discussion, entirely immaterial, as the 
legislative intent manifested by this act was certainly to 
do one or the other.” In this statement we concur, It 
was undoubtedly the “intent” of the legislature to either 
create a new board, or to substitute a new board for the 
existing board; but the trouble is, by failing to comply 
with constitutional requirements, it failed to do either. 
The fact that the governor appointed a “Normal Board 
of Education” before the act creating it was declared 
invalid by the judgment of this court does not alter the 
fact that the legislature failed to abolish or supersede the 
existing board by either creating a new board in addition 
thereto, or by substituting a new board therefor. This 
being true, we think this case must be considered as though 
the act of April 1, 1909, had never been passed; and, in 
determining whether the board of education has proceeded 
according to law in locating a normal school in the city 
of Chadron, we must look alone to the act of April 5, 1909. 
Looking at that act, the question arises: What did the 
legislature have in contemplation when it passed and 
what was its purpose in passing it? That intent and pur- 
pose we gather from the title to the act, which reads: 
“An act to establish and locate an additional state normal 
school at some suitable place as hereinafter provided and 
to provide for the erection of buildings, payment, main- 
tenance and receiving donations for same, and to pro- 
vide an appropriation therefor.” That was what the 
legislature had in mind and what it purposed doing. 
Nebraska is a state of large dimensions. Its extreme 
length is 420 miles, extreme width 208 miles, and total 
area 77,520 square miles, of which 712 square miles only 
are water. Peru, the location of the first ncrmal school, 
is in the southeast corner of the state, about 60 miles in 
an air-line from Lincoln, the capital of the state. Kear- 
ney, the location of the second normal school, is south 
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and a little east of the center of the state, 120 miles in an 
wir-line from Lincoln. Chadron ig in the northwest cor- 
ner of the state, 355 miles in an air-line from Lincoln. 
From Chadron to Kearney, the location of the nearest 
normal school, is 250 miles in an air-line. These distances 
will show the reasons actuating the legislature in desiring 
to locate a third normal school in the northwestern por- 
tion of the state. While that portion of the state is more 
sparsely settled than the eastern and central portions, the 
people residing within the boundary described in the act 
are as much entitled to the benefit of state normal school 
privileges as the residents of other portions of the state; 
but their great distance from the other normal schools 
and the expen.:e attendant upon sending their children to 
those schools have in many cases been prohibitive. In 
order to ameliorate their condition and to put them upon 
an equal footing with their more fortunate fellow citizens 
in the eastern and middle portions of the state, the legis- 
lature wisely and very justly provided by the act under 
consideration for a third normal school for their benefit. 
The purpvse of the act under consideration, therefore, was 
the establishment of a normal school] within the territory 
designated. That was the sole and controlling purpose; 
and, inasmuch as the legislature itself, while it might have 
located the school at a particular place, could not attend 
to all of the details of its location, that duty was naturally 
assigned to the school board. Believing at the time they 
passed that act that the act of April 1, 1909, was a valid 
act, and that the name of the board upon which would 
devolve the carrying into effect of the act it was then 
passing was the “Normal Board of Education,” that name 
was used in the act. We think it wonld be trifling with 
the acts of the legislature for the court, on account of this 
‘nonessential mistake in denominating the board, to nullify 
the act and thereby prevent the carrying out of the wise 
and just purpose of the legislature. We are unwilling to 
do so. 

It is further contended by plaintiff that neither board 
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visited any town, city or village competing for said place 
within ten days after September 1, 1909, or selected any 
site for said school from any of said competing places dur- 
ing the year 1909. The failure of the “Normal Board of 
Education” to act was entirely immaterial; and such 
failure on the part of the existing board did not in any 
manner affect the validity of its subsequent acts. The 
reason for its failure to act was the pendency of the suit 
of State v. Majors, and we think it was fully justified in 
awaiting the decision in that case before entering upon 
the work of selecting a site and contracting for the estab- 
lishment of so important a state institution as a normal 
school. Time was not of the essence of the thing to be 
done. It was directory merely. It could not have been 
the intention of the legislature that, if the board for any 
reason was unable to visit the various cities and towns 
competing for the location of the school within the ten 
days, tle act should fail. To illustrate: The act gave 
competing points until and including August 31, within 
which to file their applications, Six cities and towns had 
filed such applications. Others might have filed. Sup- 
pose applications had been filed on the last day of August 
and the board had started out on the morning of the next 
day to visit the several cities and towns for the purpose 
of examining the lands tendered and making an investiga- 
tion of the situation and circumstances surrounding each 
application and the desirability of each competing point 
as a location for the school, and, by reason of the number 
of applicants and the distances between the several points, 
they were unable to complete the visitation and make a 
proper examination of each proposed site within the pre- 
scribed ten days, could it have been the intention of the 
legislature that they should either make a superficial ex- 
amination only, or neglect entirely to visit some of the 
competing points? The mere statement of the proposi- 
tion is its own answer. The authorities are numerous and 
uniform, as stated by Cooley, Constitutional Limita- 
tions (6th ed.) p. 92: “Those directions which are not of 
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the essence of the thing to be done, but which are given 
with a view merely to the proper, orderly, and prompt 
conduct of the business, and by a failure to obey which 
the rights of those interested will not be prejudiced, are 
not commonly to be regarded as mandatory; and if 
the act is performed, but not in the time or in the precise 
iode indicated, it may still be sufficient, if that which is 
done accomplishes the substantial purpose of the statute.” 
In the case at bar, “the essence of the thing to be done” 
was the visiting of the competing points and the selection 
of a site for the school provided for in the act. The fail- 
ure to make the visitation and selection within the time 
specified in the act did not prejudice the rights of any one, 
but when made at a later date “it accomplished the sub- 
stantial purposes of the statute.” We therefore hold that 
the defendant board had full power and authority to pro- 
ceed under the act in question, to select a site and to take 
any and all other steps necessary to carry the act into 
effect. ; 

Second. Did the Chadron Academy have authority to 
sell the land in question to the citizens of Chadron and 
to deed the same by their direction to the state? It is 
argued by plaintiff that the Chadron Academy was an 
eleemosynary institution, and held its property in trust, 
without any authority to sell and convey. In this conten- 
tention we are unable to concur. The Chadron Academy 
was organized and incorporated in 1888, under chapter 16, 
Comp. St. 1887. Section 15 of that chapter reads: “Any 
number of persons, not less than five, desiring to establish 
a college, university, normal school, or other institution 
for the purpose of promoting education, religion, morality, 
agriculture or the fine arts, may, by complying with the 
provisions of this subdivision, become a body corporate 
and politic with perpetual succession, and may assume 
a corporate name by which they may sue and be sued, 
plead and be impleaded in all courts of law and equity; 
may have a corporate seal, and the same alter and break 
at pleasure; may hold all kinds of estate, real, personal or 


Vo. 88] JANUARY TERM, 1911, 303 


Tash v. Ludden. 


mixed, which they may acquire by purchase, donation, 
devise, or otherwise, necessary to accomplish the objects 
of the incorporation, and the same to dispose of and con- 
vey at pleasure.” This section has remained intact from 
the date of its first enactment to the present time, and 
still appears as section 15, ch. 16, Comp. St. 1909. At the 
beginning of the trial it was stipulated between the 
parties that the cause should be subinitted to the court 
upon its merits “upon the pleadings, and the following in- 
struments and evidence: First, the petition of the plain- 
tiff; second, the affidavit of Luther P. Ludden to dis- 
charge the temporary restraining order, together with all 
the exhibits thereto annexed; third, the stipulation of the 
parties filed March 30, 1910, and the certified copy of a 
deed from Judson K. Deming and wife to the Chadron 
Academy.” The stipulation filed March 30, referred to, 
provides: “That the following shall be deemed and taken 
as facts in addition to those embraced in the affidavits of 
the parties: That the Chadron Academy solicited and ob- 
tained written subscriptions by way of contributions 
from people of all denominations and of no denoniination, 
which were given and paid in the treasury of the corpora- 
tion without any written condition, trust, purpose or 
obligation, except that the same were to be used for the 
purposes of the corporation in purchasing land, erecting 
buildings, putting them up and supplying the school. 
That the Chadron Academy was a corporation formed 
without stock or stockholders, or dividends or gain.” 
The deed from Deming and wife to the Chadron Academy, 
referred to in the stipulation, is an ordinary short-forin 
warranty deed, and is made for a consideration of $3,200. 

It will thus be seen that there is no foundation for plain- 
tiff’s second contention that “the land offered as a site be- 
longs to an eleemosynary institution, holding title in 
trust, without any authority to sell and convey.” There 
is nothing in the deed to the academy, nothing in the 
character of the donations it received, nothing in its ar- 
ticles of incorporation, nor anything in the statute which 
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forbids or even by implication prohibits the academy from 
selling the land in question, precisely as was done in this 
case. On the contrary, the authority is clearly given 
by the statute, “the same to dispose of and convey at 
pleasure.” The corporation was formed by six resident 
freeholders of Dawes county, and the fact that in the 
articles of incorporation it wes provided that their board 
of trustees were to be elected “by the Northwestern 
Association of Congregational Churches in Nebraska,” is 
not sufficient to constitute it a sectarian or religious cor- 
poration; nor will. the purposes to which the land will be 
appropriated, when it is used for a state normal school, 
be any violation or change of the purposes for which the 
corporation was formed, viz. “the promotion of Chris- 
tian education by harmoniously developing the moral, 
mental and physical powers of those who share its ad- 
vantages.” This is a Christian country, Nebraska is a 
Christian state, and its normal schools are Christian 
schools; not sectarian, nor what would be termed religious 
schools; nor was the Chadron Academy such a school. 
The Chadron Academy had full authority to sell and con- 
vey the land, as proposed; and in so doing it will not be 
causing it to be devoted to any other or different pur- 
pose than that for which it was used while still held by 
it. Instead of being a detriment to those attending the 
school, the change will be of incalculable benefit to them. 
The Chadron Academy, as the record shows, has never 
paid its way. The establishment of the normal school at 
Chadron and the taking of the land off its hands and 
devoting it to educational purposes, wnder the laws of the 
state, will be a godsend to it. At the time these negotia-. 
tions began, its indebtedness had steadily increased to a 
total of about $17,000, the principal part of which seems 
to have been represented by a mortgage given to a church 
extension society. The consideration paid by the citizens 
of Chadron was 37,000, which sum the: extension society 
agreed to accept and release its mortgage, thus satisfying 
the debt, The academy seems therefore to have been con- 
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tinuing its operations by the grace of its creditors, and it 
is a fair presumption that in its encumbered condition 
it could not provide its students with anything like the 
advantages or facilities for “harmoniously developing the 
(their) moral, mental and physical powers,” as will be 
afforded them by a normal school endowed with the wealth 
of a great state. 

In People v. President and Trustees of the College of 
California, 38 Cal. 166, the supreme court of California. 
had before it a case substantially on all fours with the 
case at bar. In the syllabus it is held: ‘All corporations 
capable of taking and holding property have the jus dis- 
ponendi as fully as natural persons, except so far as they 
are restrained by statute. Under this general power, a 
corporation may dispose of the whole of its property for 
any lawful purpose. * * * It was for the president. 
and trustees of the College of California to decide whether 
the public interest would be subserved by dissolving the 
corporation and devoting its property, after the payment 
of its debts, to the support of the state university.” The 
opinion of the court, by Crockett, J., contains so much 
discussion applicable to the case at bar that we will not 
weaken the opinion by quotations therefrom, but refer 
to it as a clear and able discussion of the question under 
consideration here. It is so clearly in point and _ its 
reasoning appears to us so sound that we refrain from 
further citations. Without further discussion of the sub- 
ject, we hold that- the Chadron Academy had full power 
and authority to sell and convey the Jand in controversy 
for the purposes for which such sale wags made. 

Third. Under this assignment it is contended that the 
appellees selected the site, chose an architect, approved 
his plan for a building, and appropriated $30,000 for its 
erection before the title was approved or passed upon by 
the attorney general. It is true that the defendant board 
selected the site and chose an architect, but the evidence 
does not sustain the charge that defendant board had ap- 
proved the architect’s final plans for a building or that it 

23 
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had appropriated $30,000 for its erection. The proceed- 
ings of the board, whieh are introduced in evidence, show 
that the board received bids from several architects for 
the new normal building at Chadron and the administra- 
tion building at Pern; that the bids of Mr. Bair and Mr. 
Berlinghof were identical; whereupon a motion was duly 
made, seconded and adopted, “that the board accept the 
offer of Mr. Berlinghof.” At the next meeting of the 
board the minutes recite: “Mr. Berlinghof presented the 
preliminary studies for the new building at Chadron. 
After considering the same, Mr. Ludden moved and Mr. 
Brian seconded: That the studies as presented be ap- 
proved and that the architeet be instructed to prepare 
plans in accordance therewith.” So far ag the evidence 
before us shows, this is the limit to which the board had 
gone in approving plans for a buildiug. As to the charge 
that the board had appropriated $30,000 for the erection 
of the building, the record stands thus: By section 4 of 
the act under which the board was proceeding, the legisla- 
ture appropriated the sum of $35,000, or so much thereof 
as might be necessary for the purpose of carrying into 
effect the provisions of the act. At a meeting of the board 
on February 8, 1910, we have this record: “Mr. Ludden 
inoved and Mr. Bishop seconded: That the blank for the 
amount of the cost of the building at Chadron be filled 
in at $30,000. The motion was adopted.” By this 
action all that the board did was to determine that they 
would use only $30,000 of the $35,000 appropriated by the 
legislature, for the construction of a building at Chadron. 
The fact that the board took the preliminary steps above 
outlined before the attorney general had passed upon the 
abstracts was not sufficient to warrant plaintiff in bring- 
ing this suit. They had not yet actually appropriated the 
$30,000, but had simply designated that as the amount 
beyond which they would not go, and so that the board 
would have a standard by which to guide the architect in 
the preparation of his final plans and specifications, and 
to guide the board itself in calling for bids thereupon and 
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in ultimately letting the contract for the construction of 
the building. No fraud or bad faith on the part of the 
board is urged. 

Upon consideration of the whole caxe we hold that, if 
the title to the land tendered receives the approval of the 
attorney general, the defendant board may lawfully pro- 
ceed with the establishment of a nornial school at Chad- 
ron and the erection of suitable buildings therefor, in 
accordiance with the act of April 5, 1909, supra. 

The judgment of the district court is therefore 


AFFIRMED. 
Reese, C. J., not sitting. 


SAMUEL H. RICH, APPELLANT, V. LINCOLN & NORTHWEST- 
BRN RAILROAD COMPANY ET AL., APPELLEES. 


Firep January 9,1911. No. 16,211. 


1. Vendor and Purchaser: Land Contract: Construction. A con- 
tract to convey a specified tract of land for a certain purpose, for 
a specified price, with an option to the purchaser to take addi- 
tional land at the same price if found to be necessary for said 
purpose, one dollar of said purchase price being advanced at the 
making of the contract as earnest money, is not completed by 
accepting a deed of the specified land and paying the remainder 
of the purchase price, so as to rescind the option provided for in 
the contract; the time specified for exercising the option not hav- 
ing then expired. 

2. Contracts: ConsTRucTION. Punctuation marks in a contract will not 
be allowed, in a court of equity, to give the contract an uncon- 
scionable and inequitable meaning. 


Equity will not construe doubtful language in a 
contract so as to defeat the contract as in violation of the law 
against perpetuities, if it fs reasonably susceptible of a construc- 
tion that will validate the contract. 


4. Specific Performance: ConTRacT For RicHT or Way. When a rail- 
road company needs land for the construction and operation of 
its road, it is contemplated by the statute that the parties will 
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agree as to the land to be taken and the compensation to be paid 
therefor, and a contract made upon such agreement will be 
enforced specifically unless manifestly inequitable. The fact that 
the statute provides a complete remedy for the railroad company 
when the parties are unable to agree may be taken into con- 
sideration with evidence tending to show that a contract for that 
purpose is inequitable and unconscionable. 


5. 


INEQUITABLE CONTRACTS. In an aclion to specifically enforce 
a contract to convey rea] estate, if the court is satisfied from the 
evidence that the result of enforcing it would be so burdensome 
and injurious to the defendant that it could not have been reason- 
ably intended by the parties as the effect of the agreement, it 
will not be specifically enforced. 


The evidence showing the circumstances of the 
making of the contract, and the results of a literal enforcement, 
is examined, and it is found that the legal effect of the con- 
tract with the construction contended for would be too inequi- 
table and unconscionable to be enforced by a court of equity. 


APPEAL from the district court for Seward county: 
GeEorGH FI, Corcoran, JUDGE. Reversed. 


R. P. Anderson, J. J. Thomas and Edwin Vail, for ap- 
pellant. 


J. HE. Kelby, R. S. Norval and F. EH. Bishop, contra. 


SEDGWICK, J. 


The plaintiff is the owner of certain real estate in Sew- 
ard county, and began this action in the district court for 
that county to recover damages which he alleged he had 
sustained by reason of the wrongful act of the defendants 
upon and in relation to the said real estate. The defend- 
ants for answer and counterclaim alleged that the plain- 
tiff had before that time contracted te sell and convey the 
real estate in question to the defendant, the Lincoln & 
Northwestern Railroad Company, upen certain conditions 
and terms which had all been complied with, and had 
afterwards refused to convey the same in accordance with 
hig contract, and asked for a specific performance of the 
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contract. The defendants also asked that the issue ten- 
dered by the counterclaim be first tried by the court with- 
out a jury. The court thereupon determined that the 
issue tendered by the answer and counterclaim should be 
first tried, and upon such trial found the issues in favor 
of defendants and entered a decree for the specific per- 
formance of the contract alleged by the defendants. The 
plaintiff has appealed. 

It appears that plaintiff was the owner of the 8S. E. 4 
of the S. W. 4 of section 4, in township 9 N., of range 4 E., 
in Seward county. The railroad company was about to 
construct a line of road along the north side of this tract 
of land, and on the 10th day of May, 1906, entered into 
the following contract with the plaintiff: “Contract for 
Right of Way. For the consideration of the sum of one 
dollar to ™° in hand paid, J, 8S. H. Rice, a single man, of 
Seward county and state of Nebraska, hereby covenant 
to and with the Linculn & Northwestern Railroad Com- 
pany that I will convey by good and sufficient deed, unin- 
cumbered, the right of way for the railroad of said com- 
pany, all that part of the 8S. E. 4 of the S. W. 4 of see. 
4-9-4-E, lying and being north of a line drawn 75 feet from 
and parallel to on the south side of the center line of said 
railroad as now located on and across said land. We fur- 
ther agree that said company may proceed in the con- 
struction of said road over suid land, and we will sell to 
the said railroad company such additional right of way 
as they may require at the rate of $60 dollars per acre, 
with the privilege of changing any watercourse necessary 
in the construction of said road, and the right to build and 
maintain a snow fence for the term of five months each - 
year at any point where said snow fence may be deemed 
necessary Within two hundred feet of either side of its 
right of way on said described land beginning November 
15th and ending April 15th of each succeeding year; and I 
agree to settle all damage to tenant on account of his 
leasehold. Provided, that said railroad company shall 
during the years 1906 and 1907 construct its said railroad 
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from on said land to............-- and pay the said S. H. 
Rice the sum of $150, then this obligation shall be 
of force and virtue in law; but if said company shall 
neglect or refuse to pay the said sum within 1 month 
from date, then either party may have the damages for 
right of way assessed as provided by law. Witness our 
hands hereto this 10th day of May, A. D. 1906. S. H. Rice. 
Witness: J. M. Saxton.” (Indorsed) “S. H. Rice. Pd. 
5-24-06. Draft 786. Pt. of S. E. } S. W. 4 Sec. 4-9-4-E.” 

During the years of 1906 and 1907 the railroad company 
constructed its railroad, using the tract of land described 
in the contract. On the 6th of September, 1907, the com- 
pany served upon the plaintiff a demand in writing to 
convey to the company a strip of said land 65 feet wide 
and about 400 feet long adjoining on the south the strip 
of land described and specified in the said contract which 
the plaintiff had already conveyed to the company pur- 
suant to the contract. With this written demand the com- 
pany tendered $36 as the price of said land at $60 per 
- acre, as Stated in the contract, and also tendered a draft 
of a deed of the land demanded to be executed to the 
company from the plaintiff. 

1. The first contention of the plaintiff is that, when 
the original right of way deed was executed by him to the 
company, any supposed claim that the company might 
have by virtue of the contract for the option to purchase 
more land was rescinded by the parties. The considera- 
tion of $1 named in the contract was paid by the company 
to the plaintiff at the time that the contract was executed. 
and, when the deed of right of way specified in the con- 
tract was executed by the plaintiff to the company, the 
amount specified in the contract as the purchase price of 
the land, $150, was paid by the company to the plaintiff, 
and the $1 which had been paid by the company at the 
time of the execution of the contract was returned by 
the plaintiff to the company. This transaction, it was 
urged, operated as a completion of the contract, and no 
consideration remained for the option which the company 
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is now claiming. We do not think that this transaction 
will admit of such a construction. The consideration for 
the contract entered into by the parties was the purchase 
by the company of the tract of land described and specified 
in the contract and the payment of $150 therefor. This 
would be a sufficient consideration for all the agreements 
of either party im the contract. The $1 was advanced as 
a part of the $150, and, when the decd was executed, the 
plaintiff was entitled to the remainder of $149. He was 
paid by a check which had been prepared by the company 
and which called for $150, and he therefore returned the 
$1. This transaction therefore cannot be considered an 
abandonment of any of the terms of the contract by either 
party. 

2. The second proposition of the plaintiff as stated in 
the brief is as follows: “The said contract, assuming it 
to be otherwise valid, was void so far as it sought to be- 
stow upon the railroad company the option to purchase 
additional lands, because it violated the rule against per- 
petuities.” It appears to be conceded by the company 
that if the exercise of its option to purchase was not 
limited as to time, and the contract had by express terms 
heen extended to the “heirs, executors, administrators and 
assigns and the owner or owners for tlie time being of the 
lands conveyed and all persons who should and might be 
interested therein,” it would violate the rule against per- 
petuities. The company contends that it does not, violate 
this rule for two reasons: The contract by its terms is 
personal to this plaintiff only, and it is limited in time 
to the construction of the railroad which again in express 
terms is limited to the two years named in the contract. 

The contention that the contract was personal to the 
plaintiff and did not run with the land, and is therefore 
limited to the life of the plaiitiff, is confidently presented 
in the brief. Our statute provides: “In the construction 
of every instrument creating or conveying, or authorizing 
or requiring the creation or conveyance of any real estate, 
or interest therein, it shall be the duty of the courts of 
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justice to carry into effect the true interest (intent) of 
the parties, so far as such intent can be collected from 
the whole instrument, and so far as such intent is consist- 
ent with the rules of law.” Comp. St. 1909, ch. 73, sec. 58. 
It has been held that covenants in a deed of a party in 
possession of land run with the land when the deed names 
the grantee personally with no other words. In the view 
that we take of the second proposition of defendant upon 
this point, it is not necessary to determine whether the 
true construction of this contract is that the deed given 
pursuant thereto should contain covenants running with 
the land. 

The second proposition of defendant on this point, that 
the contract should be construed to limit the exercise of 
the option to the time of the construction of the road, we 
think is right. “We further agree that said company may 
proceed in the construction of said road over said land, 
and we will sell to the said railroad company such addi- 
tional right of way as they may require at the rate of $60 
dollars per acre, with the privilege of changing any water. 
course necessary in the construction of said road.” By 
the first paragraph of the contract plaintiff agreed to con- 
vey “the right of way for the railroad of said company.” 
The company was to “proceed with the construction of 
said road over said land,” and might need for that purpose 
“additional right of way.” The evidence shows that or- 
chard, farm buildings and other valuable improvements 
are located so near to the right of way that, if this con- 
tract should be construed to mean that after the road was 
completed the company might take such part of the farm 
as it saw fit, it would be too unconscionable to be enforced 
in a court of equity. Punctuation marks in a contract will 
not be allowed, in a court of equity, to give the contract 
an unconscionable and inequitable meaning. If this con- 
tract were written with the clause “with the privilege of 
changing any watercourse necessary” in parentheses, it 
would perhaps be patent to all that the words following, 
“in the construction of said road,” limit the words, “as 
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they may require.” The agreement is that, if the company 
sheuld require “additional right of way * * * in the 
construction of said road,” plaintiff shall convey it and be 
paid therefor at $60 per acre. The exercise of the option, 
then, was limited to the two years in which the construc- 
tion was to be completed, and the rule against perpetuities 
is not violated. 

3. The third contention of the plaintiff, that the defend- 
ants have an adequate remedy at law independently of the 
contract, is perhaps of importance in connection with the 
general equities of the case. It was, of course, proper and 
desirable that the parties adjust the matter by an agree- 
ment between them, and a contract for that purpose, 
otherwise unobjectionable, might be enforced The statute, 
however, contemplates that without a contract between 
the parties the company can obtain such land as it needs 
for the proper nmintenance and operation of the road 
through the simple method pointed out by the statute and 
without unnecessary litigation. 

4, The fourth objection that the plaintiff makeg to this 
decree is that “it would be inequitable to enforce specific 
performance of this contract.” We think this objection is 
well taken. Mr. Hoagland, who was the company’s en- 
gineer, was a witness for the defendant, and testified quite 
at length as to the construction of the road and the 
necessity of this additional land in that construction. As 
the engineer for the company it devolved upon him to 
determine what land was needed by the company in the 
construction of the road. . He says that it was first de- - 
cided that 150 feet of right of way was needed, and if in 
practice it was found that more was needed it was in- 
tended to obtain it later. When the improvement was 
begun, Middle Creek, which was very irregular in that 
locality, crossed the right of way opposite the Jand in 
question three times, runuing in a general direction from 
south to north. The public highway was north of the 
right of way. A new channel was cut straightening the 
creek so that it would cross the right of way but once. It 
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was necessary to fill in the bed of the old channel where it 
formerly crossed the right of way. This channel was at 
solle points as much as 36 feet below the required grade. 
The creek where this filling was done had been fed by 
springs, and it was necessary to place tiling to carry off 
the water. On the south side the base of the fill extended 
to within about 25 feet of the south line of the original 
right of way. The engineer stated that at one point it 
was within 23 feet, and Mr. Rice testified that it was 25 
feet at the nearest point. The public road was changed 
to the south side of the right of way, passing under the 
railroad at the point nearly opposite the east line of the 
plaintiff’s land, and then running west along the shelf or 
“berm” constructed by the company. This shelf or berm 
was 25 feet wide, and was placed by the company along 
the grade to protect it from surface water, and perhaps 
for other purposes. The slope of the grade, together with 
this shelf or berm, extended within about four feet of the 
south line of the original right of way. The engineer tes- 
tified that it was necessary that the drainage tiling should 
extend about 10 feet south of the south line of the right of 
way, and in maintaining the drain “it would be necessary 
to take up the tiling and reset them,” and that he figured 
on getting the dirt from the east end of this strip to make 
a fill which would be necessary in the future, and that 
additional right of way was required for these and other 
similar purposes. The plaintiff testified that this addi- 
tional strip 65 fect wide extended to within 10 feet of his 
barn and within 12 feet of his house, and takes in both of 
his granaries and his grove. 

It appears from the evidence that, when this contract 
was made, there was some discussion between the plain- 
tiff and the company’s agent as to the probability that any 
more land would be necessary in the construction of the 
road; and the plaintiff testified that the compauy’s agent 
then said, “We might need it for additional trackage or 
other purposes in connection with building the road.” and 
that he said to the agent, “If that is the case, they will not 
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put any trackage down there.” His understanding was 
that if the company should put another track there, or 
sole improvement of that kind, they might call upon him 
for additional right of way. If it is admitted that it is 
for the company and its engineer to determine how much 
right of way is necessary for the proper construction, 
maintenance and operation of the road, still, when we con- 
sider what use the company expects to make of this addi- 
tional land, it seems clear that any one not an expert 
engineer would not have contemplated that this contract 
would have involved such serious consequences to the 
plaintiff’s property. 

It has been frequently decided by thig court that 
“courts of equity will not always evforce a specific per- 
formance of a contract. Such applications are addressed 
to the sound legal discretion of the court, and the court 
will be governed, to a great extent, by the facts and merits 
of each case, as it is presented.” J/organ v. Hardy, 16 
Neb. 427. In Clarke v. Koenig, 36 Neb. 572, it is said: 
“Specific performance is not generally a legal right, but 
rests in the sound, legal, judicial discretion of the trial 
court.” See, also, Kofka v. Rosicky, 41 Neb. 328. In 
Hoctor-Johnston Co, v. Billings, 65 Neb, 214, it appears 
that the trial court took the evidence in full in regard to 
the circumstances surrounding the making of the contract, 
and in the opinion of the court by Huicoxs, J., this evi- 
dence is discussed without regard to the express language 
of the contract itself, and its force is considered as tend- 
ing to show that the specific enforcement of the contract 
would be inequitable. This evidence shows clearly that 
the plaintiff never contemplated that any such amount of 
land would be required as is now demanded. The plain- 
tiff was asked how the taking of this amount of land 
would affect his farm, and upon objection was not al- 
lowed to answer. This evidence would have been proper 
in the case. The case was carefully tried along the line 
of a rigid enforcement of an express contract. The former 
decisions of this court would require a more liberal in- 
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the defendant, the Lincoln & Northwestern Railroad Com- 
pany, under this contract could take the plaintifi’s tim- 
ber and his granaries at $60 an acre, it night by the same 
construction have extended its demand a few feet farther 
so as to take his house and barn also. The said defend- 
ant is not without remedy. It can demand such land as 
is needed for the proper maintenance of the road; and it 
will only be required to pay the plaintiff his actual dam- 
ages caused by such taking. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 
; REVERSED. 
Fawcett, J., concurs in the conclusion. 


Frank L, McCoy &Y AL., APPELLANTS, V. CITY OF OMAHA 
ET AL., APPELLEES. 


Firep JANUARY 9,1911. No. i6,231. 


1. Municipal Corporations: STREET IMPROVEMENTS: VALIDITY OF OrDI- 
NANCES. The mayor and council of cities of the metropolitan class 
had power under the act of 1897 (laws 1897, ch. 10) to prescribe 
by ordinance duties of the board of public works not specified in 
the statute. 

2. : : . The ordinance of the city of Omaha direct- 


ing the board of public works to advertise for bids for street 
improvements was within the power of the mayor and council 


and valid. 

3. Notice: Presumprions. A notice inviting bids for 
street improvements, signed by the chairman and secretary of the 
board of public works, will be presumed to have been authorized 
by that board in the absence of evidence to the contrary. 

4. : : VALWITY or ProcEepIncs. It was not necessary 


that the city council should fix a definite time and place for prop- 
erty owners to file protest against a street improvement, or to 
designate their choice of material. The statute of 1897 provided 
that 30 days should be allowc for those purpcses acter the 
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publication of the ordinance authorizing the improvement, and if 
such time was allowed before proceeding with the improvement 
the statute was complied with. 


EQUALIZATION OF ASSESSMENTS: Notice. The act of 
1897 required the council to sit as a board of equalization of 
special assessments on certain specified days, and to give notice 
of such sitting “for at least six days prior thereto.” Notice given 
for six days immediately prior to one of the days fixed by statute 
for such sitting that on said day so fixed by statute assess- 
ments in a certain specified district: would be equalized was suf- 
ficient. 


$ : . Under that statute notice of the 
sitting of the council as a board of equalization might be given 
by the board of public works when specifically directed by the 
mayor and council to give such notice. 


AvrEAL from the district court for Douglas county: 
L¥E 8, ESTELLE, JUDGE. Affirmed. 


McCoy & Olmstead, pro se. 
H. FE, Burnam, |. J. Dunn and J. A. Rine, contra. 


SEDGWICK, J. 


In July, 1899, the mayor and council of the city of 
Omaha enacted an ordinance, No. 4606, creating street 
improvement district No. 679, embracing that part of 
Thirty-fifth street which lies between Farnam and Dodge 
streets. Pursuant to this ordinance and other ordinances 
and proceedings on the part of the mayor and council and 
other officers, the specified district was improved by pay- 
ing and curbing the street, and special assessments were 
levied against the lots abutting thereon. These plaintiffs, 
who are owners of lots abutting on said improvement, 
brought this action to enjoin the collection of said special 
assessments. Upon trial in the district court for Douglas 
county there were general findings against the plaintiffs 
and their action dismissed. The plaintiffs have appealed. 

It is contended that no valid action was taken by the 
proper authorities fixing the time within which bids might 
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be made for the construction of the work, or fixing the 
time within which property owners might protest against 
the improvement, or in which property owners might ex- 
press their preference as to the material to be used, and 
also that the council took no action in fixing the time for 
the equalization of assessments and gave no notice of the 
meeting for the purpose of equalizing the assessments. 
The city charter (laws 1897, ch. 10, sec. 101a@) provides 
that the board of public works and the members of said 
board shall perform such duties, not specified in the 
statute, as may be devolved upon them by ordinance. The 
ordinance above referred to creating the improvement dis- 
trict provided that the board of public works should “ad- 
vertise for bids for the improvement of said street,” and 
should also publish a notice to property owners within 
the district to select the material for the pavement within 
their district. There was another ordinance of the city 
of Omaha in force at that time prescribing the powers 
and duties of the board of public works. This ordinance 
provided that it shall be the duty of the board to adver- 
tise for such proposals, and that the advertisement should 
be for a period of not less than two weeks, “in the official 
daily paper of the city, said advertisement to be inserted 
at least twice a week.” The notice to bidders was pub- 
lished July 18, 19, 20, 21, 22 and 24, the 23d being Sunday. 
The ordinance in this respect was not strictly complied 
with, as it was not published twice in the second week. 
This notice is assailed for this defect in its publication. 
It is not alleged that any one was prevented from bidding, 
nor that too much was paid for the improvement, This 
defect in the notice was not jurisdictional. On the 18th 
day of July notices were published which appear to be 
considered tv be sufficient in form and in the manner of 
their publication to give the necessary notice to property 
owners to select material for the paving, and also to give 
notice of the time limited for protesting against the im- 
provement. The general objection made to these notices 
is that they do not appear to have been authorized by any 
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positive action of the city council or the board of public 
works. They are signed, “Board of Public Works, An- 
drew Rosewater, Chairman; William Coburn, Secre- 
tary.” The board of public works consisted of three mem- 
bers. The duties of the chairman were very prominent. 
There could be no quorum of the board to do business 
without the chairman, and the chairman with either of 
the other members constituted a quorum. It was the duty 
of this board, under the statute and the ordinances above 
referred to, to make these publications. The two officers 
signing these notices constituted a majority of the board, 
and were, by the statute, made a quorum for the transac- 
tion of the business of the board. It seems apparent that 
their action could not be challenged collaterally as not 
being authorized by the board. 

As we understand plaintiffs’ briefs, they rely upon the 
further contention, also, that it was required by the stat- 
ute that the time and place of receiving proposals for the 
work, and for filing protests by property owners, and for 
selecting materials by property owners should be specific- 
ally fixed by the mayor and council; that the fixing of 
_ these times and places was jurisdictional, and as this was 
not done the assessments are void. There does not seem 
to be any merit in this contention. The provision of the 
statute is that, if protest is filed within 30 days after the 
publication of the ordinance, the improvement shall not 
be authorized; and it shall be the duty of the mayor and 
council to give the property owners 30 days to designate 
materials, and the improvements “shall be done with 
contracts with the lowest responsible bidder.” These 
respective provisions of the statute were fully complied 
with, and it was not required that the time should be 
definitely fixed in advance when these matters would be 
acted upon by the mayor and council. There is no allega- 
tion in the petition that any property owners were pre- 
vented from protesting against the improvements, or se- 
lecting materials, or that the work was not let to the low- 
est bidder, or that any who desired were prevented from 
bidding. 
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- Section 151 of the statute (laws 1897, ch. 10) requires 
that the council “shall sit as a board of equalization for 
all special assessments, excepting for wooden sidewalks, 
which may be hereafter levied, on the second Tuesday of 
each of the following months, to wit, March, June, Sep- 
tember and December. Such sessions to be held between 
the hours of 10 A. M. and 5 P. M. in the city council 
chamber, and such sessions shall be for not less than three 
consecutive days.” The city council convened on the 12th 
day of December, 1899, as a board of equalization, and 
continued in session for three successive days from 10 
A. M. to 5 P. M. on each day, pursuant to notice signed 
by a majority of the board of public works. The statute 
(section 152) requires that notice of this meeting of the 
council as a board of equalization shall be given by the 
city council “in the same manner as is above provided in 
the case of general taxes.” ‘This relates to section 141, 
which requires that notice of the sitting of the board of 
equalization shall be given “for at least six days prior 
thereto,” and was sufficiently complied with. It was pub- 
lished from the 5th to the 11th of December, inclusive. It 
was not necessary that the members of the city council 
should give this notice in person. The council by ordi- 
nance directed the board of public works to give the notice, 
specifying what the notice should be, and this was a sub- 
stantial compliance with the statute. The proceedings 
of the council so far as they relate to the matters com- 
plained of in the brief appear to be sufficient. 
The judgment of the district court is therefore 


AFFIRMED. 


WILLIAM R. LAUNT, APPELLEE, V, VILLAGE OF OAKDALE, 
APPELLANT. 
Firep January 9,1911. No. 16,246. 


1. Municipal Corporations: Liapmiry ror SERvVIcES: EVIDENCE: PRE- 
SUMPTIONS. In an action for services superintending an improve- 


VoL. 88] JANUARY TERM, 1911. 321 


Launt v. Village of Oakdale. 


ment of water-works owned by a village, such improvement hav- 
ing been completed and all other bills therefor paid by the village 
poard, it will not be presumed that the improvement was made 
without recommendation and approval of the water commissioner, 
there being no evidence so indicating. 


2. If one agrees to perform a certain service for a 


village gratuitously, he may withdraw such promise at any time 
before the same is performed, and notice of such action is suf- 
ficient if duly given to one member of a committee of the village 
board in charge of the improvement upon which the services are 
performed, and if the committee then continues his employment 
the village will be liable for the value of the services thereafter 
rendered. 


APPEAL from the district court for Antelope county: 
ANSON A. WELCH, JUDGE. Affirmed. 


NM. D. Tyler, for appellant. 
N. D. Jackson and C. H. Kelsey, contra. 


SEDGWICK, J. 


The plaintiff sued the village of Oakdale to recover 
for his alleged services in superintending changes made 
in the pumping station and wells of the water-works 
owned by the defendant. He recovered a judgment in 
the district court, and the defendant has appealed to 
this court. 

The evidence shows that the pumps failed to furnish 
sufficient water because they were placed too high above 
the supply. The village board appointed a committee 
of two members to attend to the matter. The members 
of this committee negotiated with the plaintiff and an 
excavation was made, walled up with cement blocks, 
dropping the pumps some 16 feet lower. The plaintiff 
superintended this work and also performed some of the 
labor himself, The principal contention on the part of 
the defendant is that the evidence is not sufficient to 
justify the verdict and judgment. The plaintiff testifies 
that his services were worth $5 a day. Another witness, 

24 
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who appears to have some knowledge of such matters, 
testifies the same. This is all of the evidence that was 
offered by either party upon that point. ~‘laintiff also 
testified that he began the improvements in the fore part 
of April, and that the work was carried on from time 
to time until the latter part of October, 1907, and that 
he devoted more than 60 days to the work. Afterwards, 
upon cross-examination, he stated that he was employed 
60 days on the work. The members of the committee 
of the village testify that the plaintiff offered to do the 
work and not make any charges against the village. 
Plaintiff testified that before commencing the work he 
told the committee that he would not make any charges 
unless the work was successful, This discrepancy in the 
testimony is not of much importance, because soon after 
the work was begun the plaintiff had conversation with 
the committee in which he testifies that he told them that 
he expected to be paid for the work. The members of 
the committee testified that his language was that he 
thought if his work was successful he ought to be paid. 
The court instructed the jury that, if they found that the 
plaintiff notified the defendant’s committee that he did 
expect pay for the work, and if, knowing this, the con- 
mittee continued him in the work, the defendant would 
be liable for the value of the services. 

It is insisted in the brief that nuthing can be recov- 
ered by the plaintiff because he had no valid contract with 
the city to perform the work, and this contention is based 
upon two propositions: That the village itself could not 
enter into a contract for the repairing of its water-works 
system, unless the same was recommended and approved 
by the water commissioner, and that the evidence does 
not show that the two members of the committee acted 
together in making the supposed contract with the plain- 
tiff. It appears that other men were employed in making 
this improvement, and that the village board paid the 
other bills so incurred, and we cannot presume that all 
this was done without approval of the commissioner and 
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without the proper action of the committee, in the ab- 
sence of any evidence tending to show that such was the 
case, or any such defense alleged in the pleadings. 

A claim for a considerable amount against the defend- 
ant that had been filed and allowed in favor of the 
plaintiff was offered in evidence, and it is insisted that 
this claim covered the services that the plaintiff is now 
suing for, or at least that it shows that he is suing for 
services in superintending the very work which he him- 
self performed and has been paid for, but this conten- 
tion is not supported by the evidence. The evidence is not 
as clear and satisfactory as might be desired. The verdict 
was for $242.10, which would pay for nearly 50 days’ 
work, and the plaintiff has not furnished any itemized 
statement of the time which he devoted to this service, 
but there is no evidence contradicting his general state- 
ment that he was employed at least 60 days, and we 
cannot see that the verdict is wholly unsupported by the 
evidence. 

The judgment of the district court is 

AFFIRMED. 

BARNES and Fawcett, JJ., dissent. 


REESE, C. J., not sitting. 


CHARLES E, HIGINBOTHAM ET AL., APPELLANTS, V, JOHN 
McKENZIE, APPELLED, 


Firep January 9,1911. No. 16,259. 


Brokers: SaLe or LAND: RicHT TO Commission. When the owner of 
real estate authorizes several respective brokers or agents to sell 
or exchange the same, but gives neither an exclusive agency, the 
agent or broker who actually effects the sale or exchange is 
entitled to the commissions. The agent under such contract who 
negotiates with a purchaser, but does not effect a sale, cannot 
recover commissions. 
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APPEAL from the district court for Adams county: 
GEORGE F, Corcoran, Jupce. Affirmed. 


Tibbets, Morey & Fuller, for appellants. 
R. A. Batty, contra, 


SEDEWICK, J. 


These plaintiffs began this action against the defendant 
in the district court for Adams county to recover com- 
missions upon the sale of the defendant’s ranch. The 
trial resulted in a verdict in favor of the defendant, and 
the plaintiffs have appealed. 

In October, 1906, Thomas M. Jones, one of these plain- 
tiffs, who was then residing at or near Hastings, met the 
defendant at Madrid, near which town the defendant’s 
ranch was situated, and told the defendant his business, 
which he testified was “handling western Nebraska land, 
selling land,” and the defendant thereupon told him that 
he wanted to sell his ranch, and wrote out and signed 
the memorandum which is relied upon by the plaintiffs 
as a contract of agency authorizing them to sell the de- 
fendant’s ranch. This memorandum contained a some- 
what detailed description of the ranch, which consisted 
of about 1,520 acres, describing quite fully the improve- 
ments on the ranch, and after the description were the 
following words: “$10 an acre, 4 cash, balance to suit 
purchaser, 124 an acre, if trade. Commission 5 per cent.” 
—signed by John McKenzie. This memorandum was de- 
livered to Mr. Jones on the 9th day of October, 1906, 
and was signed by him. The other two plaintiffs were 
at that time engaged in real estate business in the firm 
name of Higinbotham & Pickens, and the evidence shows 
that soon afterwards Mr. Jones entered into an arrange- 
ment with Higinbotham & Pickens whereby the three 
became joint owners of this contract, and perhaps of 
other business of a similar nature. Soon afterwards Mr. 
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McKenzie was at Hastings, and Mr. Jones took him to 
the livery barn of Groenwald & DeMuth, in Hastings, 
and introduced the defendant to one of the partners, and 
proposed a trade of the livery barn and stock for the 
ranch of defendant. The defendant also placed the ranch 
for sale with A. C. Tompkins & Company, a real estate 
firm of Hastings, and also with other firms in Hastings. 
Afterwards the ranch was traded for the barn and stock, 
and the defendant insists that the trade was made through 
the said firm of A. C, Tompkins & Company, and that 
they were entitled to the commissions, and it appears 
from the evidence that before the commencement of the 
suit the defendant had paid the said firm of Tompkins & 
Company a commission of $950 for their services in mak- 
ing the exchange. The plaintiffs insist that the exchange 
was made through their efforts, and that they are there- 
fore entitled to the commission for which they have sued. : 
Mr. Jones testified that, after the interview which he 
procured between the defendant and the owners of the . 
livery barn, he several times on different occasions inter- 
viewed the owners of the barn, and explained the ad- 
vantages of the defendant’s ranch and otherwise endeav- 
ored to bring about the exchange. 

The theory of the plaintiffs as expressed in their brief 
is as follows: “If our theory of the law is correct, all we 
had to prove was the existence of a valid contract of 
brokerage, the bringing of the parties together, during 
the period of the employment, and the fact that the par- 
ties did actually make the deal negotiated by plaintiffs.” 
We cannot agree to this theory as applied to the facts in 
this case. The purpose of the act of the legislature re- 
quiring contracts of agency for the sale of land to be 
in writing was to prevent controversies so far as practica- 
ble in regard to those matters. Cases frequently arose in 
which it was difficult to determine whether there was in 
fact any contract of agency between the parties, and, if 
there was, what the agreement of the parties was in 
regard to the commissions allowed. The disputes that 
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arose in regard to the authority of different agents to 
act in the matter, and in regard to their compensation, 
led to many law suits and sometimes even to perjury. 
To avoid these evils the law requires that the authority 
of the agent shall be in writing signed by both parties, 
and that the writing shall describe the land and deter- 
mine the commissions to be allowed “in case of sale by 
the broker or agent.” Comp. St. 1909, ch. 73, sec. 74. 
The owner of the land may give a broker or agent the 
exclusive right to negotiate a sale or exchange, and, if 
he does and the sale or exchange is negotiated according 
to the terms of the contract of agency, the agent or 
broker is entitled to the agreed commissions if he pro- 
cures a purchaser “able and wilting to purchase,” even if 
the owner or some other person should interfere and 
complete the transaction. The memorandum in this case, 
even if it should be considered a contract in compliance 
with the statute, gives no exclusive right to these plain- 
tiffs as agents. A. C. Tompkins & Company had a similar 
memorandum, as did also others, and each had equal 
authority to effect a sale. When the transaction was 
completed, the agent so authorized who had endeavored 
to accomplish such result, and who had in fact effected 
the sale, was entitled to the commission. Which of the 
agents did in fact effect the exchange? Under the cir- 
cumstances in this case this ig a difficult question to 
answer. If there is blame for this uncertainty it rests 
with the plaintiffs as well as the defendant. They might 
have insisted upon an exclusive agency, and were not 
obliged to devote their time and efforts to the undertak- 
ing without such contract. Perhaps the efforts of both 
agents contributed to the result. If so, it may be said 
that both have earned a commission, but surely the de- 
fendant-is not liable for a double commission. No com- 
mission was due unless a sale or exchange was made, and 
the only way to determine which of the contending agents 
is entitled to the commission is to ascertain, which effected 
the sale or exchange. This difficult duty has been per- 
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formed by the jury, and, if the question was regularly 
submitted, the verdict must stand. 

A number of instructions were requested by plaintiffs, 
four of which were given and seven refused. For the 
most part the refused instructions were based upon the 
theory advanced by plaintiffs that has been stated, and 
cannot be sustained. One request was to instruct a ver- 
dict for the plaintiffs. Another was to the effect that 
the plaintiffs might act as agents for both parties in 
the transaction, and that under the issues in this case 
that would not prevent their recovery. Of course, one 
cannot act for conflicting interests in a transaction, un- 
less both parties know that he is so acting and consent 
thereto. We cannot see that the court erred in refusing 
instructions asked by plaintiffs. 

The eighth instruction given by the court is complained 
of. The first part of this instruction states the question 
to be determined correctly. The instruction then says: 
“If the jury find from the evidence that the plaintiffs, or 
any of them, procured for the defendant a purchaser or 
purchasers for his property, who were ready, able and 
willing to purchase, or trade for, the property at the 
price and upon the terms named by the owner, then the 
plaintiffs are entitled to recover, and the amount of your 
verdict will be, as shown by the undisputed evidence in 
this case, the sum of $950.” This language is inconsistent 
with a later clause in the instruction, and the error in 
this part of the instruction, if any, is prejudicial to the 
defendant and not to the plaintiffs. The following in- 
struction is complained of: “The jury are instructed that, 
where several brokers are openly employed to effect the 
sale of the same property, the entire duty of the seller 
is performed by remaining neutral between them, and he 
has the right to make the sale to a buyer produced by 
either or any of them without being called upon to de- 
cide between these agents as to which of them was the 
primary cause of the purchase.” This instruction is bor- 
rowed from the syllabus in a similar case in New Jersey, 
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Vreeland v, Vetterlein, 33 N. J. Law, 247. We think it 
correctly states the law as applicable to the facts in this 
case. Mr. Chief Justice Beasley’s discussion in that case 
of the principles of law upon which the decision depends 
is applicable here. 

The case seems to have been fairly submitted to the 
jury, and the judgment of the district court is 


AFFIRMED. 


WILLIAM H. JOHNSON V. STATH OF NEBRASKA. 


Firrep JANUARY 9,1911. No. 16,679. 


1. Indictment: Dtrrictry. An indictment under section 6 of the 
criminal code should not charge in the same count that the defend- 
ant used and employed, and advised to be used and employed, 
instruments to procure an abortion, but such indictment is ‘not 
demurrable for duplicity, since the allegation that defendant 
advised such instruments to be used and employed does not state 
an offense without alleging that some person other than the 
defendant committed the act; it is immaterial that the defendant 
advised the act which he committed himself, and such allegation 
should be rejected as surplusage. 


2. Indictment and Information: ELection. If an information and an 
indictment are both pending in the same court at the same time 
charging the same party with the same offense, the prosecutor 
should be required to elect under which he will proceed, as 
required by section 435 of the criminal code; but that section 
has no application when the defendant has waived examination 
before the magistrate and has been held to appear in the district 
court, and has been indicted by the grand jury for the offense 
charged before the magistrate, and no information has been filed. 


3. Criminal Law: WITNESSES: DISCRETION oF Court. In a trial for 
felony, the prosecution should examine in the first instance such 
witnesses as have knowledge of the res gestw. If such witnesses 
prove hostile to the prosecution, the court has discretion to allow 
such examination as will bring out the truth before the jury. 
When, however, the res geste is clearly proved, and the defendant 
ig represented by competent counsel, the court has discretion to 
refuse to require the prosecution to call witnesses supposed to be 
interested in the defense. 
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Instxuctions. The trial court is not required to instruct 
the jury in the precise language requested by the defendant, 
though such request correctly states the law. If an instruction is 
given substantially stating the law as requested it is sufficient. 


Dy1NG DECLARATIONS: QUESTIONS FOR CoURT AND JURY. 
Whether a sufficient foundation has been laid to admit evidence 
of statements of a deceased person is a question of law for the 
court. If such evidence is admitted, it is for the jury to determine 
its reliability and weight. 


EVIDENCE: Review. Unless it appears that the evidence in 
the trial of a criminal case is so deficient that all reasonable 
minds, if uninfluenced by passion or prejudice, must agree that 
there is reasonable doubt of the guilt of the defendant, a review- 
ing court cannot set aside the verdict of the jury as unsupported 
by the evidence. 


Error to the district court for Lancaster county: WIL- 
LARD E. Stewart, JuDeE. Affirmed. 


L. C. Burr, for plaintiff in error. 


Willian T. Thompson, Attorney General, and George 
W. Ayres, contra. 


SEDEWICK, J. 


The defendant was prosecuted under section 6 of the 
criminal code. The defendant was found guilty. The 
sentence was imprisonment in the penitentiary, as pro- 
vided by the statute, and he has brought the case here 
for review. . 

1. The defendant moved to quash the indictment for 
duplicity, and in other ways raised the question whether 
this indictment charges more than one offense against 
the defendant. The part of the indictment challenged 
charges that the defendant “unlawfully, feloniously and 
maliciously did then and there use and employ, and did 
then and there unlawfully and wilfully advise to be used 
and employed in and upon the body and womb of the 
said Amanda Mueller, mother of said vitalized embryo, 
certain instruments,” etc., and section 6 of the criminal 
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code is as follows: “Any physician or other person who 
shall administer, or advise to be administered, to any 
pregnant woman with a vitalized embryo, or foetus, at any 
stage of uterogestation, any medicine, drug, or substance 
whatever, or who shall use or employ, or advise to be used 
or employed, any instrument or other means with intent 
thereby to destroy such vitalized embryo or fetus, unless 
the same shall have been necessary to preserve the life 
of the mother, or shall have been advised by two physi- 
cians to be necessary for such purpose, shall in case of 
the death of such vitalized embryo, or foetus, or mother, 
in consequence thereof, be imprisoned in the penitentiary 
not less than one nor more than ten years.” 

It is insisted that to “use and employ” instruments to 
produce an abortion and to “advise to be used and em- 
ployed” instruments for that purpose constitute two dis- 
tinct offenses. It is contended by the state that but one 
offense is charged in the indictment, and that is, “causing 
the death of Amanda Mueller by means of certain things 
done to bring about an abortion,” and that it was proper 
for the state “to allege the commission of the offense in 
any one or all of the ways inhibited by the statute.” The 
defendant cites and apparently relies upon State v. Pis- 
chel, 16 Neb. 490, and Smith v. State, 32 Neb. 105. Both 
of these cases were prosecutions for selling liquors in 
violation of the statute. In State v. Pischel, the indict- 
ment alleged that the defendant on the 22d day of October, 
1882, “and on all the several days between said 22d day 
of October in the year aforesaid and the first day of 
April” in the following year did “unlawfully and know- 
ingly sell and give away malt, spirituous, and vinous 
liquors, and intoxicating drinks,” etc. It was held that 
the indictment was too indefinite. “The act of selling any 
one of the kinds of liquors named in the law, as well as 
the act of giving away any of them under a pretext, is 
acrime. The indictment charges the whole.” In Smith 
v. State, supra, the indictment was also held to be too 
indefinite. It was somewhat more definite than the one 
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above stated, but it charged that the defendant sold and 
gave away “spirituous, vinous, and intoxicating liquors.” 
In both of these cases it was thought that the charge was 
too indefinite in that it did not state the kind of liquor 
sold, whether spirituous, malt or vinous, and did not 
state definitely when and to whom the sale was made. 
Neither of these cases is authority for the position taken 
by the defendant in the case at bar. In Hubert v. State, 
74 Neb. 226, this court approved of the statement of the 
law in United States v. Fero, 18 Fed. 901, as follows: 
“Where a statute makes either of two or more distinct 
acts connected with the same general offense, and subject 
to the same measure and kind of punishment, indictable 
separately and as distinct crimes when committed by dif- 
ferent persons, or at different times, they may, when 
committed by the same person at the same tiie, be 
coupled in one count as constituting one offense.” Mr. 
Bishop states the law as follows: “If, as is common in 
legislation, a statute makes it punishable to do a par- 
ticular thing specified, ‘or’ another thing, ‘or’ another, 
one commits the offense who does any one of the things, 
or any two, or more, or all of them, And the indictment 
may charge him with any one, or with any large number, 
at the election of the pleader; employing, if the allega- 
tion is of more than one, the conjunction ‘and’ where ‘or’ 
occurs in the statute.” Bishop, Statutory Crimes (3d 
ed.), sec, 244. If one advises another to “use and em- 
ploy” instruments to commit crime, he is accessory before 
the fact and ig morally as culpable as one who uses the 
instruments under his advice. By this statute he is made 
legally a principal in the crime. The allegation that the 
defendant did “unlawfully and wilfully advise to be used 
and employed certain instruments” is too indefinite to 
constitute the charge of an offense under this statute. 
No one is alleged in the indictment to have performed 
the act, except the defendant himself, and therefore to 
give these words any effect or meaning in this indictment 
they must be construed as charging that the defendant 
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advised the operation. which he himself performed; but 
this construction renders the allegation superfluous. If 
the defendant performed the operation himself, it would 
make no difference whether he advised it. We think, 
therefore, that the court might have considered these 
words superfluous and might have stricken them from 
the indictment. If the prosecutor had been in dvubt as 
to whether the defendant performed the operation him- 
self, or advised and procured some one else to perform 
it, he might have added a second count to the informa- 
tion charging the latter. In this count it would be nec- 
essary to show by proper allegation how the crime was 
committed, and who committed it, and that the defendant 
’ had advised the use and employment of instruments be- 
fore the act. The allegation of advising the use of the 
instruments as alleged in this indictment is not good 
pleading, and under some circumstances might have been 
very prejudicial to the rights of the defendant. 

At the close of the evidence the defendant requested 
the following instruction: “The jury are further in- 
structed that there is no evidence in this action that 
defendant advised to be used and employed an instru- 
ment, or other means, with intent thereby to destroy a 
vitalized embryo or foetus of which Amanda Mueller 
was pregnant, and you will therefore find him not guilty 
of such charge in said indictment.” There was no evi- 
dence that the defendant advised the use of instruments, 
and the jury might properly have been so instructed. The 
court appears to have treated this part of the charge of 
the indictment as surplusage, and in instruction No. 4, 
given by the court on its own motion, the jury are told 
unequivocally that, in order to convict the defendant, 
they must find “that said defendant, William H. Jobn- 
son, did unlawfully, wilfully, and maliciously make an 
assault upon said Amanda Mueller, and that said defend- 
ant unlawfully, wilfully, and maliciously did use and 
employ in and upon the body and womb of said Amanda 
Mueller certain instruments or instrument.” This ex- 
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cludes the possibility that the defendant might have been 
guilty by advising the use and employment of instru- 
nents, and appears to have fully protected the rights of 
the defendant in that regard. 

2. The next contention of the defendant is that the 
court erred in not requiring the prosecutor to elect 
whether he would proceed upon the indictment found by 
the grand jury or upon information. It appears that 
immediately after the alleged offense complaint was made 
before a justice of the peace and a warrant issued against 
the defendant, who waived examination and was held to 
appear at the next term of the district court. At the 
next term the grand jury returned an indictment against 
the defendant and no information was filed. When the 
motion was made to require the state to elect how it 
would proceed, the court entered an order upon the jour- 
nal in which it was recited that “the plaintiff in open 
court disclaims any purpose of prosecuting two actions 
against the defendant, and shows to the court that no 
information hag been filed against the defendant in this 
court.” It is clear that section 435 of the criminal code 
has no application under the circumstances in this case. 
That section provides: “If there be at any time pending 
against the same defendant two or more indictmeuts for 
the same criminal act, the prosecuting attorney shall be 
required to elect upon which he will proceed.” No doubt 
the statute would apply where both an information and 
an indictment were pending in the same court for the 
same act, but that was not the case here; no information 
having been filed. The grand jury having taken action 
and found an indictment, there was no occasion for any 
information and the practice pursued appears to be the 
proper one. . 

3. The defendant complains that the state did not place 
upon the witness-stand certain witnesses whose names 
were indorsed upon the indictment. Three witnesses were 
specified in this connection. Two of them were called 
by the defendant and fully examined and cross-examined 
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in the case. The third was the mother of the deceased 
girl, who was not examined as witness by either party. 
This question is discussed somewhat in Argabright v. 
Stute, 62 Neb. 402, and is mentioned in Booton v. State, 
86 Neb. 114. 

It is the duty of the prosecuting attorney to assist the 
jury in ascertaining the truth in regard to the charge 
against the defendant in a criminal prosecution, and it 
has been held that witnesses who can give evidence tend- 
ing to show whether the crime charged has in fact been 
committed must be called by the prosecution in the first 
instance. In the case at bar the proof of the res geste 
is beyond question. There is no doubt from the evidence 
that instruments were used upon the deceased by some 
one with the purpose and intention of producing an abor- 
tion. It was not claimed that these three witnesses would 
add anything in their testimony to the evidence bearing 
upon that question. It is argued that without doubt the 
mother of the deceased could testify to confessions made 
to her as to the guilty party, and that such evidence 
might be obtained in a cross-examination. No case has 
been cited in which the prosecutor has been required to 
put a witness upon the stand for such a purpose. The 
trial court necessarily had great latitude of discretion 
in the matter of the examination and cross-examination 
of witnesses. The better practice undoubtedly is to ex- 
amine in the first instance all witnesses who are supposed 
to have knowledge as to the principal facts constituting 
the offense charged, and generally also those who person- 
ally have knowledge of facts bearing directly upon the 
question of the guilt or innocence of the defendant. If these 
witnesses prove to be hostile to the state, or manifest a 
desire to shield the defendant, the prosecution will be 
allowed, in the discretion of the court, to press them 
more closely in order to bring the whole truth before the 
jury. When, however, the res geste is clearly proved, and 
the defendant is represented by competent counsel, it 
will not be considered an abuse of discretion on the part 
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of the trial court to refuse to require the prosecution to 
call witnesses supposed to be interested in the defense. 
If the defendant had found it necessary to call the mother 
of the deceased girl to prove important matters that could 
not otherwise be established, and it became apparent 
that she was more interested in convicting the defendant 
than in establishing the real facts in the case, the trial 
judge has ample discretion to allow such examination 
as should be found necessary to bring out the truth. 
There was clearly no abuse of discretion in refusing to 
require the prosecution to examine these three witnesses 
in chief, and nothing to indicate that the defendant was 
prejudiced by this action of the court. 

4. The defendant complains that the court refused to 
give the jury a requested instruction as follows: “The 
law presumes that persons charged with a crime are in- 
nocent until they are proved by competent evidence to 
be guilty. To the benefit of this presumption the defend- 
ant is entitled, and this presumption stands as his suf- 
ficient protection, unless it has been removed by evidence 
-proving his guilt beyond a reasonable doubt.” We think 
the defendant ig mistaken in saying in his brief that no 
instruction was given in the place of this one requested 
by him. The fifth instruction given by the court is to 
substantially the same effect. 

The defendant requested the court to instruct the jury 
that, if they found certain things to be true in regard 
to the dying statement of the deceased, they should dis- 
regard the statement. This instruction was properly re- 
fused. It is for the court to say whether a sufficient 
foundation has been laid for proving a dying statement. 
In this case a sufficient foundation was laid, and it was 
properly admitted in evidence. It was for the jury to say 
how much force and effect should be given to this evi- 
dence, and that matter was properly submitted to the 
jury in the seventh instruction given by the court. 

5. The remaining question to be considered in this 
case igs as to the sufficiency of the evidence to support 
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the verdict and judgment. It has already been said that 
the evidence is conclusive that the death of the deceased 
was caused by the use of an instrument of some kind in 
attempting to produce an abortion. The theory of the 
defense was that the deceased used this instruinent her- 
self. The evidence was without contradiction that soon 
after the instrument was used a respectable physician 
was called to attend the deceased. He was not informed 
of the cause of her trouble, and treated her for several 
days, and he testified that when he found that she was 
already in a dying condition he informed her of that fact, 
and told her that she ought to make a true statement of 
the cause of her condition, and that she thereupon told 
him in detail the cause of her trouble, and that he then 
told her that she could not live and that she ought to 
tell the facts to her father, which she consented to do, 
and thereupon her father was called to the room and 
was told in her presence that she was in a dying condi- 
tion, and she was told by the physician that she ought 
to repeat to her father what she had told to him. She 
then stated in the presence of her father and the physi- 
cian, as they both testify, that the young man who was 
responsible for her condition had taken her to the office 
of this defendant, and that she went to his office three 
several times, and that at each visit he performed an 
operation upon her, and that the third time the operation 
was very painful. It appears that just before this state- 
ment was made another respectable physician had been 
called in consultation, and had advised that she be re- 
moved to a sanitarium and submit to an operation. This 
he said he advised upon the theory that there was always 
hope as long as there was life, and that he had known 
similar cases in which an operation had saved life. It 
appears that the deceased was aware of this advice, and, 
if she indulged the hope that this operation might save 
her life, this would tend to weaken the force of her dying 
statement; but it appears that when her father desired 
to have this operation performed she protested that it 
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was useless, as she was dying anyway, but finally con- 
sented at her father’s request. Under these circumstances, 
as before stated, we think it was proper to allow this state- 
ment in evidence, leaving the question of its reliability 
for the determination of the jury. 

Thé young man that she implicates was called as a 
witness by the prosecution. He testifies that he called 
upon the defendant at his office and represented himself 
to be a married man, having been married but a short 
time, and that his wife was pregnant and desired to be 
‘relieved of it, and that the defendant told him that in 
such case a dilation was generally all that was necessary 
and that he would make an examination for a specified 
sum, and that, if the dilation was necessary, he would 
make an additional charge for that. Thereupon the wit- 
ness told him that he would send his wife to the office, 
and in pursuance cf that he sent the deceased there. His 
testimony conflicts with the dying statement of the de- 
ceased in two particulars. He denies all responsibility 
for her condition, but fails to explain his interest in the 
case, and also denies that he went with her to the office. 
The defendant testified that this young man came to his 
office and represented that he was recently married and 
that his wife was in trouble, but denied that he repre- 
sented that she desired to be relieved of her pregnancy. 
He also testified that soon afterwards a young woman 
came to his office, representing that she was sent by her 
husband who had called upon him, and that he made an 
exainination and informed her that he could not tell the 
cause of her trouble, and that she had better wait for 
another month and call again. He testified that she never 
called again, and denies that he used any instruments 
or in any way attempted to produce an abortion. He was 
examined and cross-examined at large, and made some 
statements upon the witness stand that may have been 
regarded by the jury as discrediting his testimony; and, 
while the evidence of his guilt is not so clear and satis- 
factory as to remove all doubt, we cannot say that reason- 
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able minds, if uninfluenced by passion or prejudice, must 
have agreed that the evidence was not sufficient to estab- 
lish the guilt of the defendant beyond a reasonable doubt. 
If the jury are mistaken, the result is indeed deplorable, 
but the theory of the law is that there is no more certain 
method of ascertaining the truth in such criminal prose- 
cutions than by the verdict of twelve fair and impartial 
men; and we find nothing in this record to indicate that 
this jury was actuated by any other motive or purpose 
than to ascertain the real truth of the matter. 

Under such circumstauces, the court is without power 
to interfere; and, finding no error in the record, the judg- 
ment of the district court is 

AFFIRMED. 


IN RE APPLICATION OF CARL W. ANDERSON FOR LIQUOR 
LICENSE, 


AUGUSTE DECK, APPELLANT, V. CARL W. ANDERSON, 
APPELLEE. 


Funep January 9,1911. No. 16,800. 


1. Intoxicating Liquors: PrTirion ror LICENSE: FREEHOLDERS. Four 
signers upon a petition for saloon license had jointly purchased 
a lot in the principal business part of a small village for $500, 
had paid $250 in cash, and given notes for the remainder. When 
they purchased the lot they did not know that the party for whom 
they signed would be an applicant for license. Held, That they 
were freeholders and competent to sign as such. 


‘ 


QUALIFICATION OF PETITIONERS. The fact that 
purchasers of real estate knew that such purchase would qualify 
them to sign petition for saloon license, and that they desired to 
be so qualified, and did sign the petition for the applicant for 
license soon after obtaining their deed would not disqualify them 
as such petitioners, if they in fact purchased the real estate in 
good faith as an investment and the same was so held by them. 


APPEAL from the district court for Wayne county: AN- 
son A, WELCH, JUDGE. Affirmed, 
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_ Berry & Berry and A. R. Davis, for appellant. 
H. E. Siman, contra. 


SEDEWICK, J. 


Carl W. Anderson applied to the board of trustees of 
the village of Hoskins, of Wayne county, for saloon license. 
A remonstrance was filed, and upon hearing a license was 
granted by the board. The remonstrator appealed to the 
district court, where the action of the village board was 
affirmed, and appeal was taken to this court. 

A transcript of the petition for license filed with the 
village board is duly certified in the record, and it shows 
the signatures of 32 petitioners. The remonstrator stated 
several grounds for refusing the license, some of which 
were waived upon the hearing, and the remaining objec- 
tions to granting the license stated in the remonstrance 
are “because the petition filed by the said Carl W. An- 
derson, applicant, with the village clerk of said village 
is not signed by 30, or the requisite number of resident 
freeholders, as required by law,” and “that Frank Phil- 
lips, Fred Buss, Glenn Green, Frank Hart, and E. H. 
Kruger, whose names appear on petition of applicant, 
are not bona fide freeholders.” 

The principal contention was whether the signers chal- 
lenged in the remonstraiice as not bona fide freeholders 
were in fact such freeholders. The evidence shows that 
Fred Buss, one of the petitioners whose qualifications 
were challenged, was a married man and has been living 
with his family on a tract of land embracing nearly a 
block in the said village for more than three years; that 
his father was the owner of the tract, and that a short 
time before he signed the petition his father gave him 
_ the tract of land on which he lived. There was a mistake 
in the deed first executed by his father, and afterwards 
another deed was made to correct the mistake, and was 
sent by his father to the proper office to be recorded. His 
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father testified as a witness that he gave the lund to his 
son, and that he, the father, owned the remainder of 
the block upon which there was also a dwelling house. 
We have not noticed any evidence in the record as to the 
value of this property. Tf it has constituted the resi- 
dence of the petitioner for more than three vears, and 
there is no evidence to the contrary, it will be presumed 
to be of sufficient value, and there can be no doubt that 
this petitioner was fully qualified. 

There is considerable evidence as to the qualifications 
of the four other petitioners who were challenged by the 
remonstrance. Tie hearing upon this application before 
the village board was begun on the 14th day of May, 
1910. The precise time when this petition was signed 
by these petitioners does not appear. The evidence shows 
that these four petitioners, some time in the month of 
March, 1910, jointly purchased a business lot in the vil- 
lage. The lot was 25 feet in width by 150 feet in length. 
It was located next to the bank. Nearly all the other 
lots in the same block were occupied by buildings. The 
contract price of the lot was $500. They paid $250 of 
the purchase price at the time they procured their deed, 
which was dated on the 28th day of April, 1910. For 
thé remaining $250 they gave notes. They made the 
contract for the lot with Mr. Kautz, who was acting for 
his wife, the owner of the lot. The deed was executed by 
Mrs. Kautz, her husband joining with her. They testified 
that they bought the lot for speculation and had made 
no use of it. They thought it would increase in value. 
One of them testified that they had never heard of Carl 
Anderson’s application for saloon license when they 
bought the lot, and that they did not buy it for the pur- 
pose of qualifying themselves as petitioners. One witness, 
the applicant for license, testified that the lot in question 
was worth $700 at the time of said purchase. The fore- 
going facts in regard to the purchase of the lot do not 
seem to be controverted. Several circumstances are urged 
as showing that the purchase of this lot was not in good 
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faith, but was solely for the purpose of qualifying them 
as petitioners. Mr. Kautz, from whom they bought it, 
was conducting a saloon, and one of the four purchasers 
was employed by him in the saloon and paid his pro- 
portion of the purchase price with $5 in cash, the re- 
mainder being allowed upon his wages. They were not 
dealers in real estate, and do not appear to have pur- 
chased any other real estate in Haskins. They had not 
paid the notes at the time of the hearing. They signed a 
petition for saloon license for another party at about the 
time they purchased the lot. One of the four paid $75 
of the first payment, a part of that payment being for 
another of the four who was not able to pay the full 
amount. The remonstrator called no witnesses. 

We must conclude that the value of the lot was at least 
$500, and that the uncontradicted evidence produced by 
the applicant shows that these four petitioners were res- 
ident freeholders, as required by the statute. In Lambert 
v. Stevens, 29 Neb. 283, it is held that, when the re- 
monstrance denies “that certain named petitioners are 
resident freeholders,” the burden of proof is upon the 
applicant to prove that they are qualified petitioners. This 
evidence shows that these parties were the owners of valu- 
able real estate in the village before it was known that 
this applicant would ask for license. It may perhaps 
be inferred from the whole evidence that these petitioners 
appreciated the privileges enjoyed by freholders in gen- 
eral, and that they had this in mind, which formed one 
of the inducements to purchase this property. They knew 
that none but freeholders were qualified as petitioners 
for saloon license, and that if they purchased this real 
estate they could exercise that privilege, which other- 
wise they could not do. Resident owners of real estate 
who refuse to sign such petitions are counted against 
granting saloon license, and those interested either way 
in such matters might desire for that reason to be owners 
of real estate. This desire may have been, and probably 
was, one inducement to these parties to purchase this 
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property; but that fact would not necessarily disqualify 
them as freeholders under the statute, if the purchase 
was made in good faith as a bona fide investment and the 
property was so held. 

It was stipulated that 19 persons, specifically named, 
and stated in the stipulation to be signers on the petition, 
were duly qualified. Two of the nanies in this stipulation 
are not found in exactly the same spelling upon the peti- 
tion as appears from the transcript in the record. This 
may result from inaccuracy in copying the names from 
the original papers. The stipulation names 19 persons 
specifically, and states that the persons so named are 
signers on the petition; and as 17 of these are identical 
with the names on the petition, and there are two other 
names on the petition somewhat similar in spelling to 
the remaining two found in the stipulation, and there 
is no other evidence in the record as to their qualifica- 
tions, it must be presumed that these two signers of the 
petition were intended in the stipulation and were duly 
qualified. Seven others, August Buss, August Ruhlow, 
Charles Green, Clara Wetzlich, Mrs. G. B. Miller, H. C. 
(or J. I.) Green, and Elena Buss, were shown without 
doubt to be resident freeholders, so that with these five 
that were specially challenged there were at least 31 
qualified signers upon the petition. This was sufficient 
under the law, and it is not necessary to discuss or con- 
sider the testimony offered tending to show that there 
were less than 60 resident freeholders in the village. 

The judgment of the district court is 

AFFIRMED, 

REESE, C. J., not sitting. 
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GEORGE KAYSER ET AL,, APPELLEES, ¥. CHICAGO, BURLING- 
TON & QUINCY RAILROAD COMPANY, APPELLANT. 


Finep JANUARY 24,1911. No. 16,242. 


1. Husband and Wife: JomnpER. The homestead of husband and wife 
was held in the name of the wife. An action for damages was 
instituted growing out of the alleged diminution in the value of 
the property by reason of the contiguous construction of railroad 
tracks and freight yards. The petition alleged that the real 
estate was the property of both husband and wife, and they were 
joined as plaintiffs. No issue as to ownership was specifically 
raised by the answer. Held, That the plaintiffs were properly 
joined, and there was no error in overruling an objection to the 
question as to the ownership or interest of the husband. 


Parties. Had the husband been an unnecessary party 
plaintiff, that fact would not prevent a recovery, as judgment 
could have been rendered for either party, if successful, under 
the provisions of section 429 of the code. 


. 2. 


3. Eminent Domain: Measure or DAMAGES: EvipEeNce. In their efforts 
to prove the amount of damages sustained by plaintiffs, certain 
competent witnesses were asked as to the market value of the 
property immediately before the construction of defendant’s 
tracks and the value after the laying of the tracks and their 
use for the transfer of freight. This was the proper practice. 
Chicago, R. I. & P. R. Co. v. O'Neill, 58 Neb. 239. On cross- 
examination the witnesses were asked as to the elements con- 
sidered by them in arriving at their valuations, some of which 
were shown not to be proper to have been taken into considera- 
tion This cross-examination was proper as tending to weaken 
the force or weight of their testimony, but did not so destroy it 
as to require the whole thereof, including that which was com- 
petent, to be stricken out and withdrawn from the consideration 
of the jury. 


4, : . “The jury in fixing the damages sustained by a 
landowner in consequence of the appropriation, or injury, of his 
property for a public use may take into account every element 
of annoyance and disadvantage resulting from the improvement 
which would influence an intending purchaser’s estimate of the 
market value of such property.” Chicago, R. I. & P. R. Co. v. 
O'Neill, 68 Neb. 239. 


Those elements include injury from smoke, noise, 
soot, cinders and vibration. 
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ExcessivE DAmaces. The testimony of witnesses as to the 
extent of the diminution in value of plaintiffs’ property by reason 
of the construction of lines of track and their use by engines and 
cars was conflicting. The jury were sent out by the court to view 
the premises. Held, That the verdict, while apparently large, but 
within the estimates of some of the witnesses, could not be 
molested. 


APPEAL from the district court for Adams county: 
Harry S. Dunean, Jupen. Affirmed. 


James E. Kelby, H. F. Rose, Frank BE, Bishop and John 
C. Stevens, for appellant. 


Tibbets, Morey & Fuller, contra. 


Reess, C. J. 


This is an appeal from the district court for Adams 
county. The action was instituted for the purpose of re- 
covering damages alleged to have been sustained by rea- 
son of the construction of certain railroad tracks on the 
opposite side of the street in front of plaintiffs’ residence 
in the city of Hastings. The facts briefly stated are that 
the line and tracks of defendant’s railroad had previously 
been constructed about one block, or from 300 to 350 feet, 
south of and parallel to First street in said city. Between 
that street and the tracks was a block of lots with resi- 
dence improvements thereon; that portion on the north 
side of the block fronting on First street. Plaintiffs’ 
residence is situated on the north side of said street, 
fronting to the south thereon. Prior to the commence- 
ment of this action the defendant obtained, by purchase 
or condemnation, all the lots south of First street, re- 
moved the dwellings and other buildings, trees and shrub- 
bery therefrom, excavated the ground from 3 to 7 feet, 
placed 4 tracks thereon, and constructed its freight depot 
and platform on and against the curb line on the south 
side of the street, the platform extending to within the 
width of an alley (about 20 feet) of a point south of 
and in front of plaintiffs’ residence, the tracks extending 
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the whole distance of the block. The action was for the 
diminution in value of plaintiffs’ residence property by 
reason of the construction of the tracks, the practically 
constant use thereof by switch engines and freight cars 
in the transfer of freight, and the “noise, jarring, dust, 
smoke, soot, cinders and noxious odors created by such 
traffic.” With the exception of the allegation of the cor- 
porate capacity of defendant, and that it has owned and | 
operated a line of railroad through the city of Hastings 
for more than 20 years, the answer is a general denial. 
There was a jury trial, which resulted in a verdict and 
judgment in favor of plaintiffs. Defendant appeals. 
The evidence shows the making of the change in de- 
fendant’s tracks from the main line to the point south 
of plaintiff’s residence substantially as alleged in the pe- 
tition, and as above outlined. The plaintiffs are husband 
and wife. -The title to the property is held in the name 
of the wife, and it is shown to be the homestead of both 
and their family, consisting of one daughter. The action 
having been brought in the names of both the husband 
and wife, it is contended that there is a misjoinder of 
parties plaintiff, it being insisted that the husband was © 
improperly joined. There was no proof as to by whom 
the consideration for the purchase of the property was 
paid, but both plaintiffs testified that the property be- 
longed to both. This evidence was objected to at the 
time it was offered, and an adverse ruling by the court 
is now assigned for error. The defendant asked for an 
instruction directing a verdict in its favor upon that 
ground, which was refused. As this direct issue was not 
presented by answer, it may be questioned whether or 
not it was waived. Donahue v. Bragg, 49 Mo. App. 278; 
Lass v. Hisleben, 50 Mo. 122. However, we are not pre- 
pared to say that the husband was not a proper party, 
even had there been no proof of his ownership. The resi- 
dence was the homestead of the family—his home—and 
it was alleged and sufficiently proved that the full enjoy- 
ment of that home was interrupted. Should the objection 
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to the evidence that the lots were the joint property of 
both have been sustained? We think not. The joint 
ownership was alleged in the petition. The deed showed 
that the title was held in the name of the wife. It was 
entirely proper to prove the husband's interest. But, 
even were this not true, we are unable to see how the 
joining of the husband could in any event work to the 
prejudice of defendant. By the provisions of section 429 
of the code, a judgment may be given for or against one 
or more of several plaintiffs, and this would not require 
a dismissal of the action if it should appear that the 
husband was an unnecessary party; the judgment, if in 
favor of either plaintiff, could be entered in accordance 
with the fact. 

On the trial of the question of the extent of damages 
sustained, the testimony offered and received was as to 
the difference in the value of the property imiediately 
before and after the construction of defendant’s tracks 
and freight platform on the side of the street opposite 
plaintiffs’ dwelling. This was the proper measure of 
damages. Chicago, R. I. & P. R. Co. v. ONeill, 58 Neb. 
239. And in estimating the amount of damages sustained 
the jury may take into account every element of annoy- 
ance and disadvantage resulting from the improvement 
which would influence an intending purchaser’s estimate 
of the market value of the property. Chicago, R. I. & 
P, R. Co, v. O'Neill, supra. And this includes injury from 
smoke, soot and cinders from passing engines where no 
part of the land is actually taken (Omaha & N. P. R. Co. 
v. Janecek, 30 Neb. 276), also from noise and vibration 
caused by the operating of a railroad near the property, 
though not along a public highway (Gainesville, H. & W. 
k. Co. v. Hall, 738 Tex. 169, 14 8. W. 259, 9 L. R. A, 298). 
And such damages may be recovered if the tracks are on 
the opposite side of the highway. Lake Erie & W. R. Co. 
v. Scott, 132 Ill. 429, 8 L. R. A. 330. 

Upon cross-examination of the witnesses who had tes- 
tified to the diminution in yalue of plaintiffs’ property, 
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they were asked as to the elements considered by them in 
arriving at their opinions, some of which were not entitled 
to consideration in arriving at the conclusion, but which 
the witnesses testified they considered. Upon the close 
of their testimony, defendant’s counsel moved to strike 
out all the testimony of those witnesses, which motion 
the court overruled. This ruling is assigned for error. 
There was no error in the decision. The cross-examina- 
tion, while proper, could only have the effect of weakening 
the testimony of the witnesses, and of which the jury 
were the sole judges. A portion, at least, of the testimony 
of each witness was competent and material, and the — 
motion to strike out the whole should not be sustained. 

Certain witnesses were asked to state the condition of 
the block on the opposite side of the street before the 
appropriation of the block by defendant. This was ob- 
jected to and the objection overruled, to which defendant 
excepted, and the ruling is now assigned for error. The 
answers were that the block was occupied by residences, 
trees, shrubbery, etc., which added to the beauty of the 
surroundings, and protected plaintiffs’ property from the 
smoke, soot, cinders and noise caused by the operation 
of the trains, engines and cars on the tracks to the south, 
all of which improvements had been removed and the 
ground appropriated to the use of the tracks within the 
excavation above referred to, thereby rendering plain- 
tiffs’ home of less value as residence property. This evi- 
dence seems to be of little, if any, importance and might 
have been well excluded, but the error in receiving it, 
if such there were, was cured by the giving of instruction 
numbered 2, given at the request of defendant, which is 
as follows: “The jury are instructed that if you find in 
favor of the plaintiffs, in arriving at the amount of your 
verdict, you must give consideration only to the claims 
of damage stated in the petition; that is, on account of 
noise, jarring, dust, smoke, soot, cinders and noxious 
odors caused by the operation of the railroad tracks and 
trains in connection with the freight depot, and you must 
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not allow any damages for any other claims or considera- 
tion, even though testimony of witnesses may have been 
received on other causes and consideration of dainage.” 
This eliniinated every consideration except those named 
and left no ground for complaint. 

It is contended that the verdict of the jury, which is 
$1,100, is excessive. Eight witnesses were examined as 
to values by plaintiffs, and two by defendant. There was 
considerable discrepancy in their testimony. Of the eight, 
two placed the diminution in value at $1,000, two at 
from $800 to $1,000, one at $900, one at $600, one at 
$800, and one at $1,200 to $1,400. Of the two witnesses 
for defendant, one testified there was no diminution, 
while the other placed it at from $200 to $3800. Im addi- 
tion to the testimony of witnesses, the jury were sent to 
view the premises and the information there obtained was 
considered by them. While we are persuaded that the 
verdict was the full measure of the damage proved, yet 
we cannot see that the excess, if any there is, calls for 
the interference of this court. 

The judgment of the district court is therefore 


AFFIRMED. 


Rare SHAW, APPELLEB, V. HOLT COUNTY, APPELLANT. 
Firep JANUARY 24,1911. No. 16,280. 


1. Counties: SprctaL BaAmirr: LIABILITY FoR SERVICES. There is no 
provision of law conferring power on the district court to appoint 
a special bailiff to take and detain in custody for an indefinite 
time a witness for the state in a criminal prosecution, and 
thereby create an indebtedness against the county in which such 
prosecution is pending. 


2. The petition, the substance of which is 
set out in the opinion, held not to contain facts sufficient to con- 


stitute a cause of action against the defendant county. 


APPRAL from the district court for Holt county: JAMES 
J. HARRINGTON, JUDGH, Reversed and dismissed. 
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‘Edward H, Whelan, for appellant. 
R. R. Dickson, contra. 


Reese, C. J. 


This is an appeal from a judgment of the district court 
for Holt county. Plaintiff filed a claim against the county, 
before the county board of supervisors, in which it was 
recited that the county was indebted to him in the sum 
of $166, as bailiff, appointed by the judge of the district 
court to take charge of a witness for the state in a crim- 
inal prosecution then pending against a person charged 
with the crime of murder; that the witness was placed 
in plaintiff’s custody, and that he retained said custody 
for 83 days, for which he was entitled to $2 a day. The 
county board rejected the claim, when plaintiff appealed 
to the district court. He filed his petition in said court 
wherein he alleged that on the 16th day of March, 1903, 
he was by the order of the district court appointed as 
special bailiff of said court to take charge of and have 
the custody of the body of James T. Thompson, a witness 
for the state in a criminal prosecution wherein one Ed- 
ward Slattery was being prosecuted for the crime of mur- 
dering Henry Shaw; that the said Thompson was re- 
quired to enter into a recognizance in the sum of $1,000 
conditioned for his appearance to testify as a witness in 
said cause, but failed to give the recognizance, whereupon 
plaintiff was appointed as said special bailiff and had 
the charge and custody of said Thompson from the said 
16th day of March, 1903, for the period of 83 days; that 
‘plaintiff during said time “looked after said Thompson 
as per order of the district court,” and produced said 
Thompson in court on the trial of said cause as directed 
by the order of the court, and that plaintiff is entitled 
to have for his said services the sum of $2 a day, making 
due him the sum of $166, which had not been paid, and 
for which judgment was demanded. 
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The defendant county answered, first, by a general de- 
nial. The answer also contained paragraphs 2, 8, 4, 5, 6 
and 7, which were all stricken out by order of the court 
on motion of plaintiff, and to which defendant: excepted, 
but which, under our view of the case, need not be further 
noticed. The transcript contains what purports to be 
a stipulation of the facts, but as no such stipulation has 
been preserved by a bill of exceptions it cannot be con- 
sidered. State v. Knapp, 8 Neb. 486; Herbison v. Taylor, 
29 Neb. 217; State Ins. Co. v. Buckstaff Bros. Mfg. Co., 
47 Neb. 1; Keeler v. Manwarren, 61 Neb. 663. The cause 
was tried to the court without the intervention of a jury, 
being “submitted to the court upon the pleadings, stipu- 
lations and the evidence. On consideration whereof the 
court finds for the plaintiff and against the defendant,” 
and judgment was entered for $208.60. There was no 
motion for a new trial, nor is there any bill of exceptions. 
This precludes any examination into the merits of the 
case upon the facts, and the sole question left is as to 
whether a cause of action is stated in the petition. 

In this investigation two questions are presented: 
First. Is there any statutory authority for an order of 
the district court requiring witnesses for the state to enter 
into a recognizance for their appearance in court to tes- 
tify? Second. If such authority does exist, either by 
statute or by force of the common law, has the court 
authority to appoint a special bailiff to take into custody 
and detain such witnesses indefinitely, or to such time 
as the principal cause may come on for trial. The record 
before us nowhere contains any copy of the order of the 
district court requiring bail of the witness or the appoint- 
ment of plaintiff as special bailiff. The fact is averred 
in the petition and denied by the answer. Our attention 
has not been called to any provision of the statute requir- 
ing any order for the admission of witnesses to bail; upon 
the contrary, it is conceded by the briefs of both parties 
that no such statute exists. The authority of an exam- 
ing magistrate to admit witnesses to bail seems to be pro- 
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vided by section 304 et seq. of the criminal code. There 
is also authority for the district court to require the 
recognizance of witnesses on the part of the state in case 
the venue of the cause is changed from one county to 
another. Criminal code, sec, 458. But neither of those 
provisions require the giving of bail by witnesses pend- 
ing a trial in the district court for the county wherein 
the offense is alleged to have been committed. Whether 
or not the authority existed for making the order requir- 
ing the witness Thompson to give bail for his appearance 
as a witness upon the trial is not a controlling question in 
this case, and is not decided. If, however, such authority 
does exist, either by virtue of the statute or under the 
rules of the common law, we are yet unable to find any 
authority for the appointment of a special bailiff to take 
and detain in custody, for an indefinite time, such wit- 
nesses as may be unable to comply with the order and 
give the required bail. Were this power to be exercised 
without limit, it will readily appear that it might be 
abused to an extent that would render the expense of 
criminal prosecutions a burden, such as could not be 
borne. There is ample authority given by section 36, ch. 
28, Comp. St. 1909, for the appointment of bailiffs “to 
wait on the grand jury and the court during the term” of 
court, but that does not include the appointment of 
bailiffs for the purpose named. We conclude, therefore, 
that there was no sufficient authority for the appointment 
of plaintiff as special bailiff in the case, as alleged, to the 
extent of imposing the burden upon the county of paying 
his per diem, and that the facts alleged in the petition do 
not constitute a cause of action against defendant. 

The judgment of the district court is reversed, and the 
cause is dismissed. 

REVERSED AND DISMISSED. 
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Hue H. Carrol, APPELLANT, V. VILLAGE OF HLMWooD 
ET AL, APPELLEES. 


Frrep January 24,1911. No. 16,266. 


Municipal Corporations: TirLe ro Streets. Where land is platted for 
and dedicated to city or village purposes in accordance with the 
provisions of article I, ch. 14, Comp. St. 1909, the city or village 
acquires the ownership of the streets, alleys and public grounds in 
fee simple, and an abutting lot owner cannot maintain an action 
against the city or village to recover the value of the natural 
products of the soil grown upcen the surface of an adjacent street 
which has been converted to the use of the municipality. 


APPHAL from the district court for Cass county: 
Harvey D. Travis, Jupen. Affirmed. 


A. N. Sullivan, for appellant. 


Byron Clark, William Deles Dernier and William A. 
Robertson, contra. 


BARNES, J. 


Action by a lot owner in the village of Elmwood to re- 
cover the value of the grass or hay grown on a street of 
the village adjacent to his lots and appropriated by the 
village trustees to the use of the corporation. 

It appears that in the month of July, 1886, the owners 
of the land on which the village of Elmwood is sitnated 
duly caused the same to be surveyed and platted, and the 
plat acknowledged in the manner provided by sections 
8980, 8981, Ann. St. 1909. After such acknowledgment 
they duly filed the plat for record as therein provided, and 
thus dedicated the streets, alleys and public grounds, as 
shown in said plat, to the public use as and for the village 
of Elmwood; that thereupon said village was organized 
and has existed and exercised the powers and duties of 
a municipal corporation from thence to the present time; 
that the plaintiff had purchased, and at the time of the 
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commencement of this action owned, certain lots in the 
said village abutting upon one of the public streets so 
dedicated as aforesaid; that in the month of August, 1907, 
the plaintiff cut the grass growing upon the street on 
which his lots abutted; that immediately thereafter the 
trustees of the village caused the same to be removed, 
without the consent of the plaintiff, and converted it to 
the use of the corporation. The plaintiff thereupon 
brought this action in the justice court of Cass county to 
recover the value of the grass or hay thus appropriated, 
the defendants had judgment, and the plaintiff appealed 
to the district court. On the trial, and after the introduc- 
tion of the evidence, that court directed the jury to return 
a verdict for the defendants, which was accordingly done. 
Plaintiff took the proper exceptions, and has brought the 
case here by appeal, so that the sole question presented by 
this record is whether as an abutting owner the plaintiff 
can maintain an action to recover the value of the grass 
or hay which grew naturally upon the surface of the vil- 
lage street. 

The plaintiff invokes the common-law rule in support of 
his contention that he was entitled to recover the value 
of the grass or hay growing in the village street (the 
natural production of the soil) appropriated by the de- 
-fendants, and cites authorities from many of the states 
where that rule prevails. In 2 Dillon, Municipal Corpora- 
tions (4th ed.) sec. 663, it is said: “Where the public ac- 
quires only the use, and the fee remains in the original 
proprietor or abutter, the latter is considered to be the 
owner of the soil for all purposes not inconsistent with the 
public rights, and may maintain actions accordingly.” In 
this state, however, a different rule prevails. Section 8982, 
Ann, St. 1909, provides: “The acknowledgment and re- 
cording of such plat is equivalent to a deed in fee simple 
of such portion of the premises platted as is on such plat 
set apart for streets or other public use, or as is thereon 
dedicated to charitable, religious, or educational pur- 
poses.” The law of Iowa on this subject is identical with 
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the section of our statutes above quoted, and in that state 
it was held that laying off and recording a town plat or 
an addition thereto under chapter 41 of the code of 1851 
had the effect to vest in the corporation the fee-simple 
title to and exclusive right of dominion over the streets 
and alleys thus dedicated to public use, and that in such 
ease neither the original proprietor nor his grantees have 
the right to the subterraneous deposits of coal within the 
limits of such street, and the corporation was allowed to 
maintain an action against the abutting lot owner for coal 
mined and taken by him from beneath the same. City of 
Des Moines v, Hall, 24 Ta. 234. 

In 2 Dillon, Municipal Corporations (4th ed.) sec. 664, 
it is said: “Where, however, the fee or legal title passes 
from the original proprietor, as in some states it is de- 
clared it shall, in statutory dedications, and in cases 
where land is acquired for streets and public purposes 
by the exercise of the right of eminent domain, such 
proprietor or the adjoining owner cannot maintain an 
action for injuries to the soil, or ejectment, but he never- 
theless has a remedy for any special injury to his rights by 
the unauthorized acts of others.” In City of Wahoo ». 
Nethaway, 73 Neb. 54, in speaking of the statute above 
quoted, this court said: “It would seem that there is in 
this state much reason for holding that incorporated 
cities should, in actions relating to their streets, be sub- 
ject to the operation of the statute of limitations. They 
own in fee simple the streets, alleys and other public 
places within their corporate limits. See Comp. St. 1899, 
ch. 14, art. I, secs. 104, 106. They may maintain eject- 
ment to recover possession of them; they may, speaking 
generally, vacate them either in whole or in part. The 
Tight is even given to sell and dispose of them, and apply 
the money derived from the sale to any legitimate munic- 
ipal purpose. See Comp. St. 1899, ch. 14, art. T, sec. 77. 
In other words, municipal corporations are invested with 
a sort of proprietary interest in this class of property, 
and may be required, therefore, to guard it with the same 
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degree of vigilance as that which is exacted of private 
owners. It is believed that the authorities are all agreed 
upon the proposition that as to property which is held in 
private ownership, and not upon public trusts, municipal 
corporations are on the same footing with private individ- 
uals and equally affected by the limitation laws.” And 
it was held prior to the passage of the act of 1899 that 
the statute of limitations would run against the lands of 
a municipal corporation the same ag against the lands of 
a private individual. It follows, therefore, that, the vil- 
lage of Elmwood being the owner in fee of the streets upon 
which the plaintiffs lots abutted, it was entitled to use 
and appropriate the grass or other natural products of 
the soil growing upon the surface thereof, and the plain- 
tiff, having no legal title to the streets, could not main- 
tain an action against the city for the conversion to its 
own use of any of such products. 

We wish it to be thoroughly understood, however, that 
by this holding the plaintiff is not to be deprived of any 
of his rights to the use and occupation of the streets, or 
any of the equitable or incidental rights that accrue to 
him by reason of his abutting ownership. Neither do we 
follow the rule announced in City of Des Moines v. Hall, 
24 Ta, 234, to the extent of holding that the city would 
be entitled to minerals, if any should be found, underlying 
the surface of its streets. It is sufficient for the disposi- 
tion of this case to declare that the plaintiff cannot main- 
tain this action to recover the value of the hay growing 
upon the street adjacent to his lots. , 

It is contended by counsel for the plaintiff that by the 
language of the dedication of the plat the original own- 
erg retained the title to the streets, and only dedicated 
the same to the public use. The acknowledgment of the 
plat seems to be in the ordinary and usual form. It reads 
as follows: ‘We, the undersigned owners and proprietors 
of the land included in the accompanying plat of Elm- 
wood, Cass county, Nebraska, do hereby approve of the 
division of the grounds into lots, and ratify the said plat; 
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and do hereby delicate to the public use the streets and 
alleys as thereon shown, and in accordance with the 
survey thereof.” This dedication did not have the effect 
contended for by plaintiff, and did not revtrict the rights 
of the village or the public to a mere use and occupation 
of its streets, but was a sufficient compliauce with the 
statute, and, when taken together with the survey, the 
filing and recording of the plat, operated as a conveyance 
of the streets designated thereon in fee simple to the cor- 
poration. Indeed, if the plat had been filed and recorded 
without any acknowldgment, the acceptance of the grant 
and a continuous occupancy of the strects since 1886, with 
the consent of the plaintiff and his grantors, would be 
sufficient to estop him from now claiming that the village 
has not the feesimple title thereto declared by the 
statutes. 

We are therefore of opinion that the judgment of the 
district court was right, and, for the foregoing reasons, 
it is 


= aa 


AFFIRMED. 


CHARLES N. HICKEY FT AL, APPRLLEES, VY. BENJAMIN IL, 
BRINKLEY ET AL, APPELLANTS. 


Fiep JaANvaRY 24,1911. No. 16,279. 


1. Contracts: TRADE AGREEMENT: ASsIgNABILITy. The defendants, who 
were the owners of a livery and feed business, sold the same to 
one H. and executed at the same time an agreement with a 
penalty of $500, conditioned that they would not engage in the 
business in that vicinity for a period of ten years. Afterwards 
H. sold the business and assigned the agreement to the plaintiffs. 
Held, That the contract was assignable to the purchaser of the 
business. 


2. Election of Remedies. Held, further, that in such a case, where 
the defendants violated the contract by again engaging in the 
business, the plaintiffs had the election whether to sue for 
damages upon the bond or to apply for an injunction to restrain 
the breach of the negative contract, 
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APPEAL from the district court for Nemaha county: 
JOHN B. RAPER, JupGEH. Affirmed. 


Stull & Haweby, for appellants. 
Kelligar & Ferneau, contra. 


LETTON, J. 


In 1905 the defendants were the owners of a Jivery and 
feed business in the village of Johnson. In September of 
that year they sold the business, together with the real 
estate on which it was conducted, to one Charles N. 
Hickey, and at the same time, as a part of the transaction, 
executed an agreement in the form of a bond with a 
penalty in the sum of of $500, which, after reciting the 
fact of the sale, provided “that the said B. L. Brinkley 
and Olive Brinkley will not themselves or permit any one 
of their family or in their employ to engage in the livery 
or feed business in said village of Johnson or vicinity for 
a period of ten years from this date. Hickey continued 
the business until September, 1908, when he sold the 
personal property, real estate, and good will of the busi- 
ness to the plaintiffs in this action, assigning to them 
the bond and agreement given. by defendants. After the 
sale to Hickey the defendants continued to do a livery 
business to some extent, and so continued after the sale 
by Hickey to plaintiffs and up to the beginning of this 
action. The plaintiffs testify that their business has been 
seriously damaged by the competition of defendants. 
Hickey was joined as a plaintiff, but the action was dis- 
missed as to him and a permanent injunction allowed 
against the defendants. 

The defendants urged that there is no equity in the bill, 
for the reason that plaintiffs have an adequate remedy at 
law by an action on the bond, that the amount of money 
named therein as a penalty was intended ag liquidated 
damages, and that since no insolvency has been shown the 


P 
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only right of action for a violation of the contract is one 
at law for the amount named in the bond. We think this 
position is untenable. We have held contracts of the 
nature of the one under consideration not. to be unreason- 
able in their terms and not void as against public policy. 
Molyncaus v, Wittenberg, 39 Neb. 547; Downing v. Lewis, 
59 Neb. 88; Roberts v. Lemont, 73 Neb. 365; Engles v. 
Morgenstern, 85 Neb, 57. 

We are also of opinion that a contract of this nature 
which is intended to protect the good will of the business 
is assignable to the purchaser of the business. Francisco 
v. Smith, 143 N. Y. 488; Up River Ice Co. v. Denler, 114 
Mich. 296; Southworth v. Davison, 106 Minn. 119. We 
are further of the opinion that the very purpose of this 
contract would be defeated if the person selling the busi- 
ness was allowed to pay the sum named in the bond as a 
penalty and then be at liberty to destroy the business 
which he sold and take away the good will of the vendee. 
The intention of the parties was to guard against the prop- 
erty sold becoming valueless to the purchaser by reason 
of the seller again resuming business in that locality. It 
is not reasonable to suppose that the purchaser of the 
business intended that if the seller would pay him $500 
he would be at liberty at any time to break his contract 
and enter into competition with him in the same business. 
Phenia Ins. Co. v. Continental Ins. Co., 87 N. Y. 400; 
Diamond Match Co. v. Rocber, 106 N. Y. 473; O’Neal v. 
Hines, 145 Ind. 32; Andrews v. Kingsbury, 212 TU. 97; 
Brown v. Kling, 101 Cal. 295; Buckhout vo, Witwer, 157 
Mich. 406; Ropes v. Upton, 125 Mass. 258; Kepliuger v. 
Woolsey, 4 Neb. (Unof.) 282; Richardson Drug Oo. v. 
Meyer, 54 Neb. 319; 22 Cyc. 866c. We do not find any 
evidence from which it can be said that the sum named 
was intended as liquidated damages. 

On account of the fact that both the amount of the busi- 
ness done by the defendants in competition with plaintiffs 
and the amount of damages suffered would be exceedingly 
difficult to prove, the only adequate remedy which can 
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be afforded is by an injunction restraining the defendants 
from carrying on the business as agreed in the contract. 
The judgment of the district court is therefore 


AFFIRMED, 


GIRARD TRUST COMPANY, APPELLANT, VY. IRA J. PADDOCK 
ET AL., APPELLEES, 


Fimep JANUARY 24,1911. No. 16,155. 


— 


. Appeal: QuESTIONS oF Fact: Review. A Dill of exceptions which 
purports to exhibit all of the evidence adduced during the trial 
of an action should contain that evidence, and ordinarily, if it 
does not, the questions of fact will not be considered in this 
court. But if it clearly appears. in an action in equity that 
evidence which was thus omitted is immaterial and irrelevant, 
this court will examine the bill of exceptions and retry the case. — 


2. Trusts: ACTION BY TRUSTEE OF EXPRESS TRUST: ParTIES. Under 
section 32 of the code, a corporation, the trustee of an express 
trust, may maintain an action in its own name, with respect to 
the subject matter of the trust, even though its name has been 
changed by an act of the legislature, and it need not join the 
cestui que trust as a plaintiff or implead it as a defendant in the 
action. 


i) 


. Mortgages: Law GoverNING. A promissory note which is secured 
by a mortgage upon real estate within this state, signed in Iowa, 
payable in Pennsylvania, and containing a clause that it shall be 
governed according to the laws of Nebraska, should not be con- 
strued according to the laws of Iowa. 


4. Limitation of Actions: MorTGcAcEs: INTEREST PAYMENTS. Where, 
after the maturity of a note secured by a real estate mortgage, 
interest payments are made thereon, an action may be main- 
tained on the mortgage at any time within ten years after the 
date of the last payment. 


5. Evidence: Mortcaces: INTEREST PAYMENTS: ApMiIssions. And if 
the defendants in such an action admit that interest payments 
were made upon the mortgage debt while it was in force, and do 
not plead or prove that the payments were not made by the 
owner of the equity of redemption, and it appears that the per- 
son who owned the equity at that time had agreed to pay the 
mortgage debt, the admission will be construed to refer to him, 
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APPEAx from the district court for Dawes county: WIL- 
LIAM H. WESTOVER, JUDGE. Reversed with directions. 


A. W. Crites, for appellant. 


A, M. Morrissey and A. G. Fisher, contra. 


Root, J. 


January 1, 1890, Ira J. Paddock, a resident of the state 
of Iowa, mortgaged the premises in dispute to secure the 
payment of his debt for $350 due January 1, 1895. March 
24, 1890, the mortgage and the note secured thereby were 
assigned to the Girard Life Insurance Annuity & Trust 
Company, as trustee, to secure the mortgagee’s debenture 
bonds and with authority to collect the debt. March 26, 
1896, the mortgagor and the mortgagee agreed in writing 
to extend the maturity of the debt until January 1, 1899, 
but this agreement was not recorded. In 1895 Paddock 
sold the land by a verbal agreement to his brother, who 
subsequently sold the premises to one Baldwin, and in 
August, 1896, Baldwin sold the land to the defendant Mc- 
Gannon. Title was transferred directly from Ira J. Pad- 
dock to McGannon by a quitclaim deed dated February 
24, 1898, and recorded January 21, 1899. This convey- 
ance is made subject to a mortgage not definitely de- 
scribed. No deeds were recorded intermediate the exe- 
cution of the mortgage and the deed to McGannon. Pad- 
dock testifies, in substance, that he signed a deed for 
the land, but no grantee was named therein. There is 
no proof that this blank was ever filled. The plaintiff 
alleges: “That the interest on said bond or note has not 
been paid since January 1, 1897, and that the principal 
indebtedness and the interest since January 1, 1897, have 
not been paid, nor any part thereof, and there is now due 
and owing to the plaintiff on account of said note and 
mortgage,” etc. During the trial the parties stipulated 
with respect to the debt that “no amounts have ever been 
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collected and paid except as stated in the petition.” The 
plaintiff's petition was dismissed and «a decree entered 
quieting title in the defendant McGannon. 

Considerable argument is presented with respect to the 
statute of limitations. In Teegarden v. Burton, 62 Neb. 
639, we held that the statute did not bar an action to fore- 
close a mortgage until ten years after the last payment 
upon the debt. The stipulation is general, and in no 
manner intimates that the payments were not made by the 
owner of the equity of redemption. Ira J. Paddock tes- 
tifies that, when the land was sold to his brother and sub- 
sequently when it was sold to Baldwin, the grantees 
agreed to pay the mortgage debt. Thereby the grantee 
became a principal debtor. Stover v. Tompkins, 34 Neb. 
465. No one contends that Ira J. Paddock made these 
payments, and upon the entire record we think that a 
presumption arises that they were made by the primary 
debtor, who in the ordinary course of business would be 
expected to pay the interest upon the debt. Shephard v. 
Calhoun, 72 Tl. 387. This suit was commenced in Oc- 
tober, 1906, less than ten years subsequent to January 1, 
1897, and we are of opinion that the statute of limitations 
does not bar the action. 

The defendants argue that, since the bill of exceptions 
does not contain copies of certain Iowa statutes received 
in evidence, it does not present all of the evidence con- 
sidered by the trial court and we should not pass upon 
the issues of fact. This evidence was presented to sus- 
tain an argument that the note and mortgage should be 
construed according to the laws of Iowa, that we should 
hold the mortgage void, that the record thereof did not 
give McGannon constructive notice of the lien, and that 
the statute of limitations barred this action five years sub- 
sequent to the maturity of the note. The mortgage was 
executed in strict conformity with the law of Nebraska 
and encumbered Nebraska land. The note was payable in 
Pennsylvania, and the parties stipulated that it should be 
governed by the laws of this state. No part of the con- 
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tract was to be performed in Towa, and, so far as we are 
advised, it was executed in. that state for the sole reason 
that the mortgagor resided there. The evidence was 
clearly irrelevant and immaterial, and, while the plaintiff 
had been inexcusably careless in settling the bill, we 
should not refuse to examine its contents. 

Counsel are in error in contending that the plaintiff did 
reply to the defendants’ supplemental answer. We find 
nothing to sustain the argument that the plaintiff is not 
the real party in interest or that there is a defect of par- 
ties plaintiff. The Pennsylvania legislature changed the 
name of the Girard Life Insurance Annuity & Trust Coin- 
pany to the Girard Trust Company, and in the latter name 
the plaintiff prosecutes this action. Changing the plain- 
tiff's name did not change its identity. It is the trustee 
of an express trust, and may maintain this action under 
section 32 of the code. Nor is it material that a receiver 
was appointed for the McKinley-Lanning Loan & Trust 
Company, the original mortgagee. It parted with its title 
to the note and mortgage in controversy 13 years before 
that receiver was appointed, and there is neither pleading 
nor proof to suggest that subsequently it became entitled 
to the possession of those instruments or to recover the 
debt evidenced thereby. 

Some reference is made in the defendant McGannon’s 
brief to alleged facts which we consider immaterial for a 
proper understanding of this case, and this opinion should 
not be extended by further reference thereto. Upon the 
entire record, we find no defense to the plaintiff’s peti- 
tion, but do find that its mortgage should be foreclosed. 
The decree ignores the defendant Coffee’s alleged mort- 
gage and he has not appealed, but that may be accounted 
for by the plaintiff’s defeat. 

The judgment of the district court, therefore, is re- 
versed and the cause remanded, with instructions to ren- 
der a decree foreclosing the plaintiff’s mortgage with 10 
per cent. annual interest from January 1, 1897, that it be 
decreed a first lien upon the mortgaged premises, and to 
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ascertain what, if anything, is due upon the defendant 
Coffee’s mortgage and to give him such relief as he may be 
entitled to, subject, however, to the plaintiff’s lien. 


REVERSED. 


CLAY, RoBINSON & COMPANY, APPELLEE, V. DOUGLAS 
CouUNTY BET AL., APPELLANTS. 


Foep JANUARY 24, 1911. No. 16,174. 


1. Taxation: PARTNERSHIP CREDITS: PLACE oF TaxATION The credits 
of a partnership engaged in the live stock commission and 
money loaning business, that maintains but one office in 
Nebraska, are subject to taxation in the county, township, pre- 
cinct, city and school district where that office is located. 


person will not be applied so as to defeat the taxation of partner- 
ship credits evidenced by promissory notes executed by residents 
of Nebraska and payable in Chicago to a partnership transacting 
business in this state, where it appears that the payee for many 
years has maintained and still maintains an office and a place 
of business in Nebraska in charge of an agent, through whom the 
loans evidenced by the notes were negotiated, and at which 
place an extensive commission business is transacted by the 
partnership. 


APPEAL from the district court for Douglas county: 
Howard KPNNEDY, JupGR. Reversed with directions. 


James P. English and Alfred G, Ellick, for appellants. 
Crofoot & Scott, contra. 


Root, J. ! 


This is an appeal from a judgment of the district court 
vacating an order made by the board of equalization of 
Douglas county which increased the assessed valuation of 
the plaintiff’s credits. 


The doctrine that movables follow the . 
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The facts are that the plaintiff is a partnership com- 
posed of five persons, all nonresidents of Nebraska. It 
maintains an office in South Omaha, and transacts busi- 
ness at no other point in the state, but its princina! place 
of business is in Chicago. The plaintiff buys and sells 
live stock upon commission and loans money to live stock 
men. The plaintiff's South Omaha office is in charge of a 
Mr. Reed, and this gentleman is vested with great dis- 
cretion in making loans, which are always evidenced by 
promissory notes payable at the plaintiff’s Chicago office. 
Whenever a loan is negotiated, Reed draws a draft on the 
plaintiff in Chicago and deposits it to the partnership 
credit in a bank in South Omala where it keeps an ac- 
count, the draft is forthwith honored, and a check is drawn 
upon that bank payable to the borrower. The note and 
any collateral security given by the borrower are immedi- 
ately transmitted to Chicago and there remain until the 
debt is paid, whereupon they are returned to Reed for the 
debtor. Notes are not sent to South Omaha for collec- 
tion, but Reed accepts payments thereon, deposits the col- 
lections, and immediately transmits the proceeds to Chi- 
cago. Occasionally a payment is applied to satisfy a 
pending application for a loan. The plaintiff also trans- 
acts an extensive live stock commission business in South 
Omaha. The plaintiff admitted that during the vear in- 
volved in this inquiry its average capital, loaned as afore- 
said to residents of Nebraska, equalled $25,000, the amount 
of the assessed valuation in dispute. The plaintiff con- 
tends that its domicile is in Chicago, that the situs of its 
choses in action follows its person to that domicile, and 
that the board had no power to separate that situs from 
the plaintiff's ownership so as to establish a situs in Ne- 
braska for the purposes of taxation. 

Section 1, art. IX of the constitution, provides: “The 
legislature shall provide such revenue as may be needful, 
by levying a tax by valuation, so that every person and 
corporation shall pay a tax in proportion to the value of 
his, her, or its property and franchises, the value to be 
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ascertained in such manner as the legislature shall direct.” 
Section 2, art. I, ch. 77, Comp. St. 1909, declares that 
“the term ‘personal property’ includes every tangible and 
intangible thing which is the subject of ownership and not 
real property as defined in section one of this act.” Sec- 
tion 12 provides: “All property in this state not ex- 
pressly exempt therefrom, shall be subject to taxation,” 
etc. Section 28 commands every resident adult to list for 
taxation all of his “moneys, credits, bonds, or stocks, 
shares of stock * * * and all other personal prop- 
erty,” and to likewise list “all moneys and other personal 
property invested, loaned or otherwise controlled by him 
as the agent or attorney, or on account of any other per- 
son or persons, company, or corporation whatsoever, and 
all moneys deposited subject to his order, check or draft, 
and credits due from any person,” etc. Section 29 pro- 
vides that personal property, with certain excepticns not 
applicable to the plaintiff’s case, shall be listed and as- 
sessed “in the county, precinct, township, city, village. 
and school district where the owner resides. * * * 
The capital stock and franchise of corporations and per- 
sons * * * shall be listed and taxed * * * 
where the principal office or place of business of such cor- 
poration or person is located within this state. If there 
be no principal office or place of business in this state, 
then at the place in this state where any such corporation 
or person transacts business.” Section 44, provides: “The 
property of banks or bankers, or other companies, and 
merchants except as hereinafter specifically provided. shall 
be listed and taxed in the county, township, precinct, city, 
village and school district where the business is done.” 

A partnership is an entity distinct and separate from 
that of its members, and is recognized in law as a person. 
Richards v. Leveille, 44 Neb. 38; Campbell v, Farmers & 
Merchants Bank, 49 Neb. 148. By establishing an office 
in South Omaha and by transacting business at that point 
for many years, the plaintiff acquired a domicile in this 
state for all practical purposes, became amenable to its 
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laws, and subject to taxation upon at least so much of its 
property as it employed and controlled within the state. 
The plaintiff does not contend that its capital invested in 
Nebraska loans has been taxed in a sister state, so that 
no equities intervene to deter the application of our rev- 
enue laws. The plaintiff engages in an extensive and 
profitable business within this commonwealth, and asserts 
the right to escape its just share of the burdens of taxation 
by a course of business which, however much it might 
protect a natural person, in our judgment presents no 
obstacle in the instant case to the enforcement of the tax- 
ing laws of this state. Text-writers, reason and courts 
quite generally hold that the property of a partnership 
should be taxed at the place where its business is carried 
on. 1 Cooley, Taxation (3d ed.) p. 659;.1 Desty, Taxation, 
p 299; School District v. Bowman, 178 Mo. 654; City of 
Louisville v. Tatum, Embry & Co., 111 Ky. 747; Spinney 
v. City of Lynn, 172 Mass. 464. Since the plaintiff has 
but one place of business in Nebraska, there is no ques- 
tion of conflicting locations to cloud the issue. Nor does 
the fact that all of its members reside without the state, 
and that its principal place of business is in Chicago, ren- 
der uncertain the right of the assessor to tax the prop- 
erty in dispute. The plaintiff’s person, although intan- 
gible, is within the state of Nebraska, and, in so far as the 
doctrine that movables follow the person of their owner 
applies, it holds the credits in dispute within this state. 
We do not presume to say that all of the plaintiff’s credits, 
without regard to the place where they originated or heed- 
less of the state where the capital they represent is in- 
vested, should be taxed in Nebraska, but only that these 
credits, forming part of the plaintiff’s capital invested in 
Nebraska, should be taxed according to the plain provi- 
sions of the constitution and of the statutes just referred 
to. 

The judgment of the district court, therefore, is reversed, 
with directions to reinstate the assessment of the county 
board. 

REVERSED. 
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P, A. WELLS, EXECUTOR, APPELLANT, V. HERMAN E. COCH- 
RAN ET AL., APPELLEES. 


Firep January 24, 1911. No. 16,185. 


1. Exceptions, Bill of: Service. It is not necessary to serve a pro 
posed bill of exceptions upon one who purchases the subject mat- 
ter of the litigation while the action is pending and continues 
the litigation in the name of the assignor. Service upon the de- 
fendant is sufficient. 


2. Judgment: EquiTasLe Ser-Orr. Where peculiar equities intervene 
between the parties, a court of equity may enjoin the collection 
of a judgment until the debtor litigates an unliquidated claim 
against his creditor, and if the debtor succeeds the court may get 
off the judgments so far as one may equal the other. 


If an executor sued for his testator’s debt is pre- 
vented from proving a set-off by the unconscionable conduct of 
an insolvent plaintiff, and by his own innocent mistake, a court 
of equity may, in its discretion, enjoin the collection of the judg. 
ment until the set-off is liquidated in an action at law, and sub- 
sequently set off the judgments so far as théy equal each other. 


The evidence examined, and commented upon in 
the opinion, and held to establish the executor’s right to equitable 
relief. 


APPEAL from the district court for Douglas county: 
Lee S. ESTeLLe, JupDGE. Reversed with directions. 


Lysle I. Abbott, for appellant. 
Arthur S. Churchill, contra. 


Root, J. 


The defendant Cochran, an attorney at law, negotiated a 
real estate trade for John P. Johnson, and subsequently 
recovered judgment against him in justice court upon his 
note given for services rendered. Johnson appealed to 
the district court. In both courts the defendant as a de- 
fense and counterclaim pleaded that Cochran was_ in- 
debted to him in the sum of $500 for money had and 
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received for Johnson’s use. While this suit was pending 
Johnson died, and Mr. Wells, an attorney at law, the 
plaintiff herein, as executor of the last will and testament 
of the deceased, was substituted as the defendant. While 
Mr. Wells was trying a case in one division of the district 
court, Mr, Cochran appeared in the division where his suit 
was pending, and, in the absence of any one representing 
the Johnson estate, caused judgment to be entered by de- 
fault upon his note. The court refused to set aside the 
default, and thereupon Mr. Wells, as executor, comnienced 
an original action against Cochran to recover $500 upon 
the cause of action theretofore pleaded as a set-off. This 
case has twice appeared in this court. Wells v. Cochran, 
78 Neb. 612, 84 Neb. 278. In the meantime Cochran 
sued Mr. Moriarty, the surety upon the undertaking given 
by Johnson to appeal the suit, first referred to, to the dis- 
trict court, and after considerable litigation recovered 
judgment. Mr. Moriarty was indemnified by Jolinson, 
and if the judgment is collected the assets of the Johnson 
estate will be depleted to that extent. Mr. Cochran is 
insolvent, and this action is prosecuted to restrain the 
collection of that judgment until the suit prosecuted by 
Wells shall have been determined, and for equitable re- 
lief. After issue joined, but before trial, Mr. Cochran 
sold and assigned the judgment to his counsel, who inter- 
vened in the action. The court dismissed the plaintiff's 
petition. The plaintiff appeals. 

The intervener moves to quash the bill of exceptions 
because it was not served upon him. The bill was served 
upon Cochran and he made no suggestions of amendment. 
The intervener was not substituted for Cochran as the de- 
fendant, but the action continued in the name of the origi- 
nal parties according to the provisions of section 45 of 
the code. The interests of the defendant and the inter- 
vener are identical and service of the bill upon either, in 
the circumstances of this case, binds both. Crane Bros. 
Mfg. Co. v. Keck, 35 Neb. 683. 

Upon the merits the defendant contends that, since the 


Vor. 88] JANUARY TERM, 1911. 869 


Wells v. Cochran, 


district court refused to grant the executor a new trial in 
the law action, it conclusively appears that he was negli- 
gent in not appearing for trial, and, having failed to liti- 
gate his set-off in that action, equity should not interfere 
in his behalf. The principle invoked is sound, but there 
are exceptions to all general rules. The executor’s rem- 
edy in trying the set-off in the action at law was not com- 
plete and adequate because the case had been appealed 
from justice court, and the district court could not ren- 
der judgment for more than $200, although the executor’s 
demand, after deducting the amount of the Cochran note, 
would exceed that sum. Notwithstanding this fact Mr. 
Wells was willing to submit the set-off in the action at 
law, but was not heard because of his adversary’s un- 
conscionable conduct. Judge Story says, in substance, 
that the equities which should move a court of equity to 
extend the doctrine of set-off are so various “as to admit 
of no comprehensive enumeration.” 2 Story, Equity Ju- 
risprudence (13th ed.) sec. 1437@. In section 885, com- 
menting upon the right and duty of a court of equity to 
enjoin the enforcement of a judgment recovered in an ac- 
tion at law, the learned author says: “Indeed the occa- 
sions on which an injunction may be used to stay pro- 
ceedings at law are almost infinite in their nature and 
circumstances. In general it may be stated that in all 
cases where by accident, or mistake, or fraud, or other- 
wise a party has an unfair advantage in proceedings in a 
court of law, which must necessarily make that court an 
instrument of injustice, and it is therefore against con- 
science that he should use that advantage, a court of 
equity will interfere and restrain him from using the ad- 
vantage which he has thus improperly gained. * * * 
If any such unfair advantage has been already obtained by 
proceedings at law to a judgment, it will in like manner 
control the judgment and restore the injured party to his 
original rights.” In section 886 the author says: “The 
injunction is not confined to any one point of the pro- 
ceedings at law; but it may, upon a proper case being pre- 
27 
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sented to the court, be granted at any stage of the suit 
* * * to stay trial; sometimes after verdict to stay judg- 
ment; sometimes after judgment to stay execution.” 

The affidavits used on the application to set aside the 
default were introduced in evidence in this case by the 
defendant and should be considered competent against 
him. They show, to say the least, that Mr. Wells was 
under the impression that the case would not be tried until 
a later day; that Mr, Cochran was swift to take judgment 
by default ngainst his adversary, and tenacious in resist- 
ing inquiry into a charge involving his honor and integrity 
as a man and as an officer of the court. We think that 
Mr. Cochran thereby obtained an unfair advantage, and, 
while that fact in itself might not justify a court of equity 
in interfering with the execution of the judgment, yet, 
when we consider that Cochran is insolvent and to permit 
him to collect the judgment will forever dissipate and 
may musapply the trust funds in the executor’s hands, not- 
withstanding a money judgment may be rendered against 
Cochran, we think a peculiar equity intervenes to justify 
equity Im assuming jurisdiction of this case. 

In Thrall v. Omaha Hotel Co., 5 Neb. 295, the insolvency 
of a party against whom a set-off was claimed is reeog- 
nized as sufficient to justify the intervention of a court of 
equity. See, also, Richardson v. Doty, 44 Neb. 73; Stone 
v. Snell, 86 Neb. 581; Frye-Bruhw Co. v. Meyer, 58 C. C. 
A, 529; St. Paul & Minneapolis Trust Co. v. Leck, 57 
Minn. 87. 

In Wright v. Salisbury, 46 Mo. 26, a set-off was allowed 
in equity although it had been pleaded in an action at law, 
but not prosecuted to judgment. In Allen v. Medill & 
Barret, 14 Ohio 445, a creditor promised while hig suit 
was pending to credit the defendant with the amount of 
an unliquidated claim after judgment, and for that reason 
the defendant did not appear. The creditor was insolv- 
ent, and after judgment refused to give the credit, and the 
court in an action in equity, while recognizing the general 
rule contended for by the defendant herein, held that, 
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since the one party was insolvent and the other was mis- 
led by the insolvent’s dishonest conduct, it should credit 
the unliquidated claim upon the judgment. See, also, 
Kelly v. Wiard, 49 Conn. 443; Levy v. Steinbach, 43 Md. 
212; McDonald v. Mackenzie, 24 Or. 573; Wood & Hous- 
ton v. Steele, 65 Ala. 436. What has been said dees not 
discredit Norwegian Plow Co. v. Bollman, 47 Neb. 186. 
In that case an attempt was made to impeach a judgment 
fairly rendered upon the merits, while in this case the 
plaintiff seeks to restrain the collection of a judgment 
unfairly procured, until he can reduce his demand to judg- 
ment and use it to pay the other, to the end that he may 
adequately protect the trust funds in his hands. Nor dves 
this opinion run counter to the general statements of law 
_ found in Know County v. Harshman, 133 U.S. 152, and 

relied on by the defendant. In that case the plaintiff 
sought to enjoin the defendant from suing out a writ of 
mandamus theretofore awarded by the supreme court, 
something no court of last resort would tolerate. The 
statement was evidently copied from 2 Story, Equity Ju- 
risprudence (13th ed.) sec. 887, wherein the learned au- 
thor discusses a bill of review exhibited for the purpose 
of securing a new trial in an action at law, and is not in 
point in a case involving the doctrine of equitable set-off. 

What has been said concerning Mr. Cochran’s liability 
to the Johnson estate should not be considered as an opin- 
ion that the executor should prevail in his action at law, 
but merely that the evidence satisfies us that the executor 
is prosecuting his demand in good faith and that it should 
be submitted to a jury. 

The other propositions argued in the briefs do not in our 
judgment control this case, and the opinion will not be 
extended by further reference thereto. Upon the entire 
record, we find that the plaintiff has made out a case 
for equitable relief. 

The judgment of the district court, therefore, is reversed 
and the cause remanded, with instructions to enter a 
judgment restraining the defendant and the intervener 
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from collecting the judginent against Mr. Moriarty until 
the litigation between the executor of the estate cf John 
P. Johnson and the defendant is finally deterinined, and, 
if in consequence thereof a judgment shall be rendered 
against Herman E. Cochran, that subscqyuently, in so far 
as it will apply, the judgment shall be set off against the 
judgments recovered by him and referred to in this 
opinion. 
REVERSED. 

SEDGWICK, J., dissenting. 

There is very little, if any, controversy as to the facts 
of the case, so far as they relate to the principal question 
presented upon this appeal. In 1902 the defendant, Coch- 
ran, who is an attorney at law, practicing at the bar of 
Douglas county, in this state, and is also enzaged in real 
estate transactions, was acting for one Johuscn in the ex- 
change of some of Mr. Jolnson’s property for other prop- 
erty. After the business was settled Mr. Johnson, it is 
claimed, executed and delivered to Mr. Cochran his proin- 
issory note by which he agreed to pay Mr. Cochran be- 
tween $40 and $50 for expenses and on account of ser- 
vices rendered by Mr. Cochran in the transaction men- 
tioned. Afterwards, Mr. Cochran brought suit upon this 
note, and Mr. Johnson defended it, alleging that in the 
transaction mentioned Mr. Cochran had received a sum 
of money which really belonged to Mr. Johnson, and had 
withheld from Mr. Johnson the knowledge of the fact 
that he had received the money, and had converted the 
inoney to his own use. This action was tried in justice 
court in Douglas county and there resulted in judgment in 
favor of Mr. Cochran, and was appealed by Mr. Johnson 
to the district court. That action has been twice in this 
court (Wells v. Cochran, 78 Neb. 612, 84 Neb. 278), and 
the suit against Mr. Moriarty as surety upon the appeal 
bond has also been in this court (Cochran v. Joriarty, 78 
Neb. 669), and there have been many trials in the district 
court arising out of this controversy. 

Immediately after the above mentioned judgment in 
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the district court in favor of Mr. Cochran and against the 
estate of Johnson, the plaintiff, as executor, began an ac- 
tion at law upon the identical claim which he had set up 
as a defense in the action in which the judgment was ob- 
tained. That action has run a devious course through all 
the courts and appears to be still pending. 

The plaintiff believes that, if Cochran is not allowed to 
collect his judgment against Moriarty until plaintiff is 
able to try finally his counterclaim against Cochran, he 
will be able to recover a judgment and set it off against the 
judgment which Cochran holds against Moriarty, and that 
the latter judgment should be enjoined until his suit 
against Cochran is finally disposed of. The only reason 
that he gives in his petition for failing to assert his coun- 
terclaim in the action at law in which Cochran obtained 
his judgment is that “said Cochran, while plaintiff was 
engaged in another division of said district court, called 
up said case for hearing and obtained judgment against 
plaintiff for $69.45 and costs by default, whereupon plain- 
tiff commenced a suit in the said district court” upon the 
same counterclaim. And so it appears that all of this 
litigation has been occasioned because this plaintiff, who 
is an attorney, was trying another case when he should 
have been attending to hig own. The law should and does, 
if properly applied, discourage and prevent such unneces- 
sary litigation. The disgraceful results are not inherent 
in the law, but in the manner of administering it. Ordi- 
narily the whole matter should have been satisfactorily 
settled upon the first hearing in the justice court. If, 
however, the justice of the peace, as sometimes happens, 
misunderstood the legal rights of the parties so that there 
was in fact no substantial trial of the matters in contro- 
yersy, and it became necessary to appeal to the district 
court, an investigation of the facts in dispute in that 
court ought ordinarily to end such a controversy. 

Affidavits which were filed by plaintiff upon a motion 
in the district court to set aside the default which he com- 
plains of were offered in evidence and received by the 
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court upon the trial of the ease at bur. They were re- 
ceived, however, over the objection of this defendant that 
they were incompetent and irrelevant under this issue, as 
they clearly were, and evidently were not considered by 
the trial court. They are now made the basis of the 
mnajority opinion. They show that plaintiff relied upon 
some verbal promises and representations of opposing 
counsel as to the time of trial of the cause then pending, 
and so failed to appear in court to make his defense. 
Even if the trial court erred in refusing to set aside the 
judgment complained of and allow the defense of the 
counterclaim to be heard, such error could only be cor- 
rected by a direct appeal to this court for that purpose. ° 
[But no such issue is tendered in the petition for the in- 
Junction against the judgment. The mere fact that the 
defendant was also an attorney and engaged in the trial of 
another case when his case was reached for trial is not 
sufficient to explain his neglect to defend. “A judgment 
at law obtained through the fraudulent conduct of the 
judgment creditor will not be enjoined where the defense 
could have been made at law.” Norwegian Plow Co. v. 
_Bollman, 47 Neb. 186, 192. In the case at bar the plain- 
tiff not only had an opportunity to litigate his claim in 
the action in which the judgment against him was ob- 
tained, but he actually did set it up as a counterclaim, a 
claim arising out of the same transaction as that on which 
he was being sned. Unless he was prevented by fraud, 
accident, or mistake from making his defense in the law 
action, he was not entitled to a new trial in that action, 
much less in a subsequent action in equity. Before the 
statutes providing for counterclaims and set-offs were in- 
troduced in this country, the courts of equity enjoired the 
collection of judgments in certain cases in which it was 
made to appear that equity required that set-offs and 
counterclaims should be allowed. Since these statutes 
allowing set-offs and counterclaims have been enacted, it 
has been held that courts of equity will under proper cir- 
cumstances enjoin the collection of judgments in cases 
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where the statutory provision for set-off and counterclaim 
in law actions will not apply. It was natural therefore 
that some of the earlier decisions of inferior courts over- 
looked the distinction, and some of the earlier cases from 
the lower courts may be found that will upon first read- 
ing appear to justify the conclusion of the majority 
opinion. 
The case does not involve an equitable set-off: it has 
to do with a statutory counterclaim. When a counter- 
claim is provided for by statute, the holder of it does not 
have to ask a court of equity for leave to use it. All that 
is required of him is to use it at the time and in the man- 
ner that the statute provides. This case has to do with a 
judgment. The question is: When will equity interfere 
with a judgment so as to allow a statutory counterclaim 
‘that might have been used to defeat the judgment? This 
is a plain question, and has been plainly answered by many 
courts. “A court of equity does not interfere with judg- 
ments at law, unless the complainant has an equitable de- 
fense of which he could not avail himself at law, or had a 
good defense at Jaw which he was prevented from avail- 
ing himself of by fraud or accident, unmixed with neg- 
ligence of himself or his agents.” nor County v. Harsh- 
man, 183 U. 8, 152. In this case, as above stated, the 
plaintiff did not have “an equitable defense of which he 
could not avail himself at law,” and so he does not stand 
upon the first ground named by the United States court. 
He had a statutory counterclaim, “a good defense at law,’ 
and the sole question here is: Was he preventel from 
availing himself of that defense “by fraud or accident, un- 
mixed with negligence of himself or his agents’? This 
question is not much discussed in the majority epinion. 
The effect of insolvency as a ground for equitable set-off is 
dwelt upon, but as this is a statutory counterclaim, and 
not an equitable set-off, that discussion is not applicab’e. 
The cases cited for the most part involve elements of 
equitable set-off when the circumstances are such that the 
statute or common law do not allow that defense, and have 
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nothing to do with statutory or common law set-off or 
counterclaim. The discussion of equitable set-off in this 
case leads, so far as I can see, to confusion. The plaintiff 
had “a good defense at law,” in the action in which the 
judgment was obtained which he now seeks to have equity 
interfere with. The insolvency of the plaintiff in that ac- 
tion would not prevent making the defense of counter- 
claim, and I do not see that the plaintiff in this action has 
shown that he was prevented from making that defense 
“by fraud or accident, unmixed with negligence of him- 
self or his agents.” That being so, the judgment of the 
district conrt is right. 


a 


FAIRBANKS, Morse & COMPANY, APPELLANT, V. GEORGE 
BURGERT, APPELLEE. 


Firrep January 24, 1911. No. 16,270. 


1. Sales: PERFORMANCE oF CONDITION: BURDEN or Proor. If a defend- 
ant’s liability depends upon a condition which he has not waived, 
the burden is upon the plaintiff to prove a performance thereof. 


AcTION: DEFENSE: BURDEN oF Proor. If the defendant, in 
an action to enforce a conditional liability evidenced by a written 
order for machinery, pleads and proves that before the order was 
delivered the plaintiff represented that the condition should be 
construed as an equivalent to representations theretofore made 
with respect to the machinery, and that the defendant believed 
and relied thereon, the condition should be thus construed, but 
the burden is upon the defendant to establish that fact, if it is 
denied by the plaintiff. 

3. Trial: QUESTION For Jury. If the evidence is conflicting with re- 
spect to a material issue, that issue should be submitted to the 
jury. 


APPEAL from the district court for Pawnee county: 
LEANDER M. PEMBERTON, JUDGE. Reversed. 


J. C. Dort, for appellant. 


Story & Story, contra, 
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Roor, J. 


Upon a former appeal of this case the judgment was 
reversed because the court did not submit the issues of 
fact to the jury. 81 Neb. 465. We held that it was com- 
petent for the defendant to prove that representations 
made to him by the plaintiff’s agent formed an inducement 
for the order upon which this action is predicated. It is 
provided in the order that “all the above (machinery or- 
dered) for the sum of $225, which amount I will pay 60 
days after outfit is erected and in good running order.” 
The defendant contends in effect that he was unacquainted 
with, and had no opportunity to examine, the machinery 
ordered; that he believed and acted upon the representa- 
tions made by the plaintiff’s agent that the grinder would 
grind ear corn, shelled corn, and oats, and the windmill 
furnish sufficient power to drive the grinder for that pur- 
pose; and that when the order was written the agent said 
that the words “to drive the grinder” and “good running 
order,” written therein, meant that the machinery would 
properly grind such grain. The order was but an agree- 
ment to purchase upon the condition named. Davis Gas- 
oline Engine Works Co, v. McHugh & Rate, 115 Ta. 415. 
Until that condition shall have been pcrformed, the plain- 
tiff may not recover. Charter Gas-Iingine Co. v. Coleridge 
State Bank, 54 Neb. 748. 

If the plaintiff's agent made the statements at the time 
and in the manner testified to by the defendant, and he 
relied thereon, it should be bound thereby. Code, sec. 
341; Blair v. Kingman Implement Co., 82 Neb. 344. The 
two defenses pleaded, while closely related, are distinct, 
and either, if established, will defeat the plaintiffs ac- 
tion. 

If false representations concerning material facts, made 
to induce the defendant to sign the order, were relied upon 
by him in ignorance of the facts, he could rescind upon 
learning the truth. Phelps v. Whitaker, 87 Mich. 72; 
Weiden v. Woodruff, 38 Mich. 180; Palmer v, Routh, 86 
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Mich. 602. If those representations were embodied in the 
order and the truth thereof made a condition to the de- 
fendant’s liability, he may rely thereon, and need not act 
affirmatively to protect himself, and the burdén would be 
upon the plaintiff to prove that the condition had been 
performed. The burden, however, is upon the defendant 
to prove that the plaintiff’s agent assured him that the al- 
leged construction should be given the words contained in 
the order. The plaintiff’s agents contradict the defendant, 
and testify in substance that they told him that a “four- 
teen-foot” windmill would not furnish sufficient power to 
operate the grinder, but that he should purchase a “six- 
teen-foot” windmill or a gasoline engine, and that the de- 
fendant stated that he had investigated the subject, knew 
what was needful, and that the “fourteen-foot” mill was 
suitable and ample for his purpose. 

In the third instruction, given by the court at the defend- 
ant’s request, the jury were told that, if they found from 
the evidence that the machinery was ordered for the pur- 
pose of grinding grain and it did not after a fair trial per- 
form that service, it was not in good running order, and 
they should, in that event, find for the defendant. The 
general proposition of law is not entirely accurate. One 
may sell machinery for a definite use without necessarily 
impliedly warranting that it will be fit therefor. Gilcrest 
Iumber Co. v. Wilson, 84 Neb. 583; 2 Mechem, Sales, 
sec. 1314. The terms of the order are not so accurate and 
susceptible of but one construction as to exclude from 
consideration the situation of the parties, their conduct, 
the nature of their transaction, and the attendant circum- 
stances, but all of these should be considered in constru- 
ing the order in question. Rice v. McCague, 61 Neb. 861. 

We are of opinion that the order, when read in the 
light of these circumstances, should not necessarily be 
construed as an agreement that the machinery will suc- 
cessfully grind corn and oats. If the defendant was 
warned before he parted with control of the order that 
the windmill would probably prove unsatisfactory and 
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not furnish sufficient power to drive the grinder, the con- 
dition should not be construed as he contends. The in- 
struction withdrew from the jury this important issue of 
fact, the vital one in the case, and we are constrained to 
say that the giving thereof was error prejudicial to the 
plaintiff. 

The judgment of the district court, therefore, is re- 
versed and the cause remanded for further proceedings. 


REVERSED. 


CATHERINE FAUBER, APPELLANT, V. HARRISON KEIM, 
APPELLEE. 


Firep JANUARY 24, 1911. No. 16,703. 


L Executors and Administrators: DISTRIBUTION OF Estate: RATIFICA- 
TIon. An executor should not distribute his testator’s estate 
without an order of the probate court made after due notice to 
all parties interested, but if he prorates the assets among all of 
the legatees upon the assumption that the bequests are all in the 
same class, and the legatees, not being under any disability, ac- 
cept and retain their dividends for ten years with knowledge of 
the facts and without complaint, they will thereby ratify the 
transaction. ‘ 


2. But in such a case the executor will also be held 


to the theory upon which he distributed the estate. 


APPEAL from the district court for Thayer county: 
LEsuig G. Hurd, Jupex. Affirmed as modified. 


Hall, Woods & Pound, for appellant. 


Charles H. Sloan, Frank W., Sloan, J. J. Burke and 0. 
L. Richards, contra. 


Root, J. 


Our opinion reversing the first judgment rendered in 
this action is reported in 85 Neb. 217. The plaintiff has 
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appealed from a judgment in her favor for $363.40. A 
copy of the will and a statement of many of the essential 
facts may be found in our former opinion, to which ref- 
erence is made. 

The plaintiff contends that her legacy is specific and 
should be preferred to the bequests made to her brothers 
and to her sisters other than Cerilla, and that since her 
brother Harrison, the executor, accepted the farm upon 
which that legacy is charged, he is personally liable 
therefor. It was determined upon the former appeal that 
the land was charged with the lien. In his will the tes- 
tator first bequeathed to his wife her specific exemptions, 
the life use of two rooms to be selected by her in e dwell- 
ing house, and the interest on 43,000, which is charged 
upon the farm. Thereafter he bequeathed legacies aggre- 
gating $2,376 to six of his children, and finally he be- 
queathed to the plaintiff $1,817, and to her sister Cerilla 
$373. If the testator should survive the plaintiff's hus- 
band, her legacy is payable immediately upon her father’s 
death, but, if her husband survives her father, she is to 
receive 7 per cent. annual interest upon her legacy dur- 
ing her hushand’'s natural life, and the principal sum in 
the event of his death. 

The evidence tends to prove that the executor in treat- 
ing all legacies as of equal rank acted upon the advice of 
the county judge, and possibly in conformity with an un- 
recorded order made by that official, but the proof does not 
show that notice was given of the executor’s intention to 
apply therefor. The plaintiff’s letter of date February 8, 
1889, sent by her to the executor, bears strong internal 
evidence that she was acquainted at that early day with 
the contents of her father’s will. 

The defendant in 1893, after paying the testator’s debts 
and the costs of administration, assumed to prorate the 
residue of the estate among all of the legatees. The plain- 
tiff must have known from her correspondence and from 
the amount of the. interest remitted annually by her 
brother that he, as executor, had paid her brothers and 
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sisters on the theory that her legacy was not preferred to 
theirs. After the plaintiff's mother died in 1903, the ex- 
ecutor assuned to prorate the $600, representing the prin- 
cipal sum upon which interest had been paid to the parent, 
among all of the legatees, and the plaintiff’s interest pay- 
ments were increased thereby. The plaintiff testifies that 
she refused to sign vouchers in full satisfaction of her 
annuity, but, so far as we are advised, made no other pro- 
test until about the time this suit was commenced in 1905. 
An executor should not distribute his testator’s estate 
among the legatees without an order of the court made 
upon proper notice, and, if he does so, will assume the 
responsibility of paying the proper person. Boales v. 
Ferguson, 55 Neb. 565. But if he makes a distribution 
without the order and the legatees accept the fruits of 
that distribution under circumstances fairly charging 
them with knowledge that payments are being made to the 
other legatees on the theory that the correct portion is 
being paid to all of them, and no objection is made thereto 
for over ten yeurs, we are of opinion that, if they are not 
under disability, they should be held to have ratified 
his action. Fort v. Battle, 138 Smed. & M. (Miss.) 1338; 
Palmer v. Whitney, 166 Mass. 306. Estoppels are mutual, 
and while we are of opinion that the plaintiff must abide 
by the distribution of her father’s estate according to the 
action of her brother, the executor, he also shall be bound 
thereby and should account to her for her pro rata share 
’ of the $600 principal released from the interest charge 
payable to the mother. This sum, as we figure it, is 
$238.83, which, added to the first dividend, amounts io. 
$602.23. 

The decree of the district court is therefore modified so 
as to increase the plaintiff’s lien to $602.23, and, as modi- 
fied, the judgment is affirmed; defendant to pay all costs 
of the action. : 

AFFIRMED AS MODIFIED. 
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WATIE VAN PATTEN, APPELLANT, V. ROBERT O’BRIEN ET 
AL., APPELLEES; W. F. BUCHANAN, INTERVENER, AP- 
PELLANT, : 


Finep January 24, 1911. No 16,158. 


1. Quieting Title: Drerenses. In a suit to quiet title a defendant in 
possession may, without proving title in himself, defeat the action 
by showing that plaintiff has no title to or interest in the land. 


DEFENSE OF ADVERSE POSSESSION: EivipeNcE. Where plain- 
tiff is defeated in a suit to quiet title and defendants rely alone 
on adverse possession for a defense and pray for the cancel- 
ation of an outlawed mortgage which an intervener seeks 
without avail to foreclose, defendants are not entitled to affirma- 
tive relief, if their proof in any material respect fails to show 
that they have been in the actual, continuous, open, notorious, 
exclusive, adverse possession of the realty for ten years, claim- 
ing to be owners. 


INTERVENTION: ReLieEF. Where both plaintiff and defendant 
are defeated in a suit to quiet title, an intervener seeking to 
foreclose an outlawed mortgage held not entitled to a foreclosure, 
the owner of the equity of redemption not being a party to the 
action. 


AppHaL from the district court for Dundy county: 
RoBERT C. ORR, JUDGE. Affirmed in part and reversed in 
part. 


Ralph D. Brown and Venrick & Green, for appellant. 
P. W. Scott, contra. 
J. W, James, for intervener. 


Ross, J. 


The subject of litigation is a quarter-section of land in 
Dundy county. Plaintiff asserts ownership, relies on a 
quitclaim deed, and prays for the quieting of her title, for 
the cancelation of an outlawed mortgage for $750 and 
for rents and profits amounting to $400. Defendants 
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claim the land by adverse possession, and ask the court to 
quiet their title, to cancel the outlawed mortgage and to 
dismiss plaintiff’s petition. Intervener bought the mort- 
gage for $50, and prays for a foreclosure, averring that 
plaintiff acquired the legal title to the mortgaged premises 
by means of her quitclaim deed; that as part consideration 
for the conveyance she assumed the mortgage, thereby 
estopping herself from invoking the statute of limitations 
to defeat her agreement to pay the debt secured; that de- 
fendants have no interest in the land. In substance the 
findings of the trial court are: Plaintiff has no title to or 
interest in the land. The mortgage is barred by the 
statute of limitations. The land belongs to defendants 
by adverse possession, and their title is clouded by inter- 
vener’s mortgage. On these findings plaintiffs petition 
was dismissed. The title to the land was quieted in de- 
fendants. Foreclosure was denied and the mortgage 
canceled. Plaintiff and the intervener appeal. 

1. The first question presented is the correctness of 
the holding that plaintiff las no title. By record evi- 
dence she showed: The United States issued a patent to 
Joseph Dufak May 25, 1891. The patentee and his wife 
conveyed the land to Frank H. Kaylor by warranty deed 
January 29, 1894. Plaintiff procured a quitclaim deed 
from Kaylor December 24, 1905. It is now argued that 
the record evidence thus showing title in plaintiff is un- 
questioned, that such title is good as against defendants, 
and that consequently she has made a prima facie case 
entitling her to relief, since, as she contends, she is not 
required to show a title good as against all the world. 
The record evidence, however, is not the only proof ad- 
duced by plaintiff in support of her title. After defend- 
ants and intervener had rested, plaintiff in rebuttal called 
as witnesses her husband and I. R. Darnell. Jt is shown 
without contradiction that both were her agents in pro- 
curing the quitclaim deed. On direct examination they 
testified to conversations relating to plaintiff’s purchase 
and to the consideration. Van Patten said the expressed 
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consideration was one dollar and that the consideration 
actually paid was $50. Both stated nothing was said 
bout the mortgage. On cross-examination as to further 
conversations, it was shown by both of these witnesses 
that, when thus acting as agents for plaintiff, they were 
told by Kaylor he had deeded the land either to “Bob 
Doty or the old gentleman.” Kaylor’s deposition was ad- 
_ Initted in evidence,.and it tends to prove: By warranty 
deed Kaylor for a valuable consideration conveyed the 
land to J. R. Doty before executing the quitelaim deed. 
The second decd was made for the consideration paid 
for the first with the understanding on part of Kaylor 
that he was making the former title good. One dollar was 
tendered to him at the time, but it was rejected. After 
acquiring title J, R, Doty died, leaving children. Doty 
was not a relative of plaintiff. The proofs further show 
that plaintiff’s claim to title rests alone on her quitclaim 
deed, and that she was never in possession of the premises. 

Plaintiff contends her title is not defeated by oral proof 
showing her agents had been told by her grantor that he 
had previously deeded the land either to “Bob Doty or the 
old gentleman,” and that such testimony is incompetent. 
This proof was properly brought out on cross-examina- 
tion of plaintiff’s witnesses who had testified on direct 
examination to the conversations leading up to the trans- 
fer and to the consideration paid. She was bound by the 
knowledge of her agents. Kaylor’s statement that he had 
previously deeded the land to another was sufficient 
notice to put her on inquiry. McParland v. Peters, 87 
Neb. 829. Plaintiff having gone into the question of con- 
sideration and into the conversations leading up to the 
execution of the quitclaim deed, the trial court properly 
considered the testimony of Kaylor on the same subjects. 
It shows that prior to the execution of the quitclaim deed 
he had conveyed the land to J. R. Doty by warranty deed, 
and that he had no title whatever to convey to plaintiff. 
Having been put on inquiry by her grantor, she was 
chargeable with knowledge of these facts, if they were 
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not already known to her. Proof that the first deed had 
been recorded was unnecessary, because it was shown 
plaintiff knew of its existence. She had no title from any 
source and had never been in possession. The trial court, 
therefore, properly dismissed her petition. In a suit to 
quiet title a defendant in possession may, without prov- 
ing title in himself, defeat the action by showing that 
plaintiff has no title to or interest in the land. Blodgett 
v. McMurtry, 39 Neb. 210; Adams v. Crawford, 116 Cal. 
495; White v. WeGilliard, 140 Cal, 654. 

2. Was the title properly quieted in defendants on the 
ground of adverse possession? The dismissal of plain- 
tiff's petition for want of title leaves their possession un- 
disturbed. Should the affirmative relief have been 
granted? They not only undertook to defeat plaintiffs 
claim, but asked for the cancelation of the mortgage. In 
seeking such redress they assumed the attitude of plain- 
tiffs. In this situation the burden was on them to show 
adverse possession for the full statutory period of ten 
years. Defendants are brothers, four in number, and ob- 
tained relief jointly. If the proof is insufficient in any 
material respect, the title should not have been quieted in 
them. Two of them were witnesses, and their testimony 
tends to show that they had used the land for farming 
or grazing continuously without interruption under claim 
of ownership since the spring of 1896. The suit was com- 
menced May 15, 1906. They had never paid the taxes. 
Kaylor bought the land in 1904, and there is proof show- 
ing that he afterward visited the premises, found the 
father of defendants in possession under a lease from 
Dufak, told him he owned the land, said it was all right 
for him to remain, and ratified Dufak’s lease. It seems 
the senior O’Brien claimed at the time he had a right to 
stay there anyway, but how he obtained this right is not 
shown, unless it was created by his lease from Dufak. 
The time and manner of terminating this lease and of 
O’Brien’s possession under it are not proved. Neither 
possession of land under a lease nor the mere act of hold- 
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ing over after it expires is adverse. There is proof that 
the senior O’Brien was in possession under a lease in 
1894, and that he and two of his sons farmed part of the 
land in 1895. Two or three of the defendants were 
minors and lived with their father from 1895 to 1898. 
Defendants now assert that, while some of them were 
still minors in the spring of 1906, they were in the actual, 
open, notorious, exclusive, adverse possession of the real 
estate, claiming to be owners. The period of time for 
which the father leased the land does not appear. If he 
went into possession under a lease for a term of years, the 
owner would hardly assume without actual notice that the 
possession of the minors during the stipulated period was 
adverse. To sustain the defense under such conditions 
there should be evidence of the circumstances under which 
the father’s tenancy terminated, or of unequivocal acts 
showing the time and manner in which the possession of 
his sons began. The owner should have had actual notice 
of the adverse claim of defendants, or their possession 
should have been so open and notorious as to imply such 
notice. In these respects the testimony relating to the 
early part of the ten-year period covered by their proofs is 
incomplete. Jt does appear, huwever, that one of the de- 
fendants stated on crossexamination he thought the 
“Doty brothers” cultivated the land in 1895; that another 
defendant said “Robert Doty” farmed part of the land in 
1895; and that a disinterested witness testified the “Doty 
boys” farmed the land in 1895; but it is not shown that 
any person so described was the holder of the legal title, 
or that the J. R. Doty named as grantee in Kaylor’s war- 
ranty deed was in possession of his property in 1895. 
For anything appearing in the record the Dotys who then 
farmed the land may have been sublessees of the senior 
O’Brien, Dufak’s lessee. On this branch of the case the 
evidence is insufficient to sustain a decree quieting the 
_ title in defendants, and the cancelation of the mortgage as 
prayed in their answer was erroneous. 

8. Should the mortgage pleaded by intervener he fore 
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closed? According to the evidence the owner of the 
equity of redemption is not a party to the suit. Plain- 
tiff has no title and did not agree to pay the mortgage. 
Defendants failed to establish title by adverse possession. 
The mortgage debt matured June 1, 1895. The suit was 
commenced May 15, 1906. It is stipulated by the parties 
that since June 1, 1895, neither the mortgagor nor any 
one for him has paid anything on the principal note 
secured. On its face, therefore, the mortgage is barred 
by the statute of limitations. Intervener in seeking to 
foreclose his mortgage pleaded that defendants have no 
title, and his plea has been sustained. Foreclosure under 
such circumstances would be a vain thing, and it was 
properly denied. 

In so far as the decree quiets the title in defendants and 
cancels the mortgage it is reversed. The dismissal of 
plaintiff’s petition is affirmed and the petition of inter- 
vener is dismissed. The parties will be required to pay 
their own costs. 

JUDGMENT ACCORDINGLY. 


Mary L, FOWLmR, APPBLLEX, V. JANE MOKAY, APPELLANT. 
Fuxp Januagy 24, 1911. No. 16,209. 


Principal and Agent: Conrraocts: Liasmiry. Parties contracting in 
their own nameg do not exclude their personal responsibility by 
describing themselves as agents of another, and such a contract 
is thelr obligation, and not that of their principal. Persons v. 
McDonald, 60 Neb. 452; Morgan v. Bergen, 3 Neb. 209. 


APPEAL from the district court for Furnas county: 
Ropurt C, Ork, JuDGH. Reversed and dismissed. 


Morlan, Ritchie & Wolff, for appellant. 
Perry, Lambe & Butler, contra. 
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Rose, J. 


Specific performance of a written contract for the con- 
veyance of two lots in Cambridge was the relief granted 
to plaintiff by the trial court, and from the decree in her 
favor defendant has appealed. 

In her amswer defendant adinitted ownership of the 
lots, but dmied other averments of the petition, one of 
which was, that she had entered into the contract. Plain- 
tiff pleaded the contract in extcenso, and it is introduced 
by these words: “This agreement made and entered into 
this 20tn day of December, 1905, by and between Miller 
& Caruilchael, agents of Jennie McKay, party of the 
first part, and W. H. Faling, party of the second part, 
witnesseth.” The terms of the agreement to sell and con- 
vey the lots were accepted by the party of the first part as 
thus described: “Miller & Carmichael, agents of Jennie 
MeKay.” The contract is signed: ‘Miller & Carmichael, 
Ag’ts, By C. D. Carmichael.” The instrument was 
acknowledged by “C. D. Carmichael, of the firm of Miller 
& Carmichael,” whom the notary certifies “to be the iden- 
tical person whose name is affixed to the foregoing convey- 
ance as grantor.” On the back of the contract there is 
an assignment by Faling to plaintiff. This contract there- 
fore purports to be made by Miller & Carmichael, and 
not to be made by Jennie McKay, or Jane McKay, de- 
fendant. It purports to be acknowledged by C. D. Car- 
michael, of the firm of Miller & Carmichael, as grantor, 
and not by defendant. It was not made in the name of 
Jennie McKay as principal, and does not purport to be so 
made. She did not sign it or receive any part of the pur- 
chase price. She is the only party defendant, and resides 
in Michigan. The contract was made in Nebraska, and 
the other parties thereto and the assignee are residents of 
this state. The words, “Agents of Jennie McKay,” fol- 
lowing Miller & Carmichael in the body of the instru- 
ment, and the contraction, “ag’ts,” following Miller & 
Carmichael, as signed af. the end, are merely deéscriptiy 
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personarum, which do not exclude the personal responsi- 
bility of Miller & Carmichael. This doctrine was an- 
nounced by Judge Story in 1834. Lute v. Linthicum, 8 
Pet. (U. 8.) *165. 

The record showing the facts narrated, it is argued as a 
ground of reversal that the contract is the personal obli- 
gation of Miller & Carmichael, by whom it was made, and 
not the agreement of defendant. In the early history of 
this court it was held: “It is a well-established rule of 
law that if an agent convey or covenant in his own name, 
as attorney or agent of the principal, and attests the deed, 
either in his own name, or in his own name as agent or 
attorney, the instrument has no operation as the deed of 
the principal.” Vorgan v. Bergen, 3 Neb. 209. The rule 
has been followed ever since. It was stated in Per- 
sons v. McDonald, 60 Neb. 452, as follows: “A contract, 
to be binding upon a principal when executed by another 
person, must be made in the name of the principal. If 
one contract in his own name, describing himself as at- 
torney for his principal, the coutract is the obligation of 
the attorney, and not of the principal.” 

In the present case the application of the doctrine 
stated defeats specific performance of the contract pleaded 
by plaintiff. The judgment of the district court is 
therefore reversed and the action dismissed at the costs 
of plaintiff. 
REVERSED AND DISMISSED. 


RaLepoH WARNER HOWE ET AUL., APPELLANTS, VY. CLARA 
BLOMENKAMP ET AL., APPELLEES. 


Firep Janvary 24, 1911. No. 16,258. 


1. Guardian and Ward: Sate or LAnp: Oatn. The statute requiring 
a guardian to take and subscribe an oath before fixing the time 
and place for the sale of his ward’s land is mandatory, and a sale 
made without compliance therewith is void. Comp. St. 1909, ch. 
28, secs. 55, 89; Card v. Deans, 84 Neb. 4. 
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2. Limitation of Actions: QuieTiINe TiTtE To Homegsteap: Surt sy 
Herm. A suit by an heir to quiet his title to the homestead of 
his ancestor may be commenced any time within ten years after 
the cause of action accrues, or within ten years after he attains 
majority. Holmes v. Mason, 80 Neb. 448. 


8. Guardian and Ward: Vow Sats: Hsropren. In a sult by an heir 
to quiet his title to the homestead of his ancestor, defendant 
claiming title through a void sale by a guardian of plaintiff, the 
latter, who did not receive any of the proceeds of the void sale, 
is not estopped by a settlement with another guardian from 
assserting title to the homestead, where the settlement related 
alone to funds arising from a pension. 


APpPHAL from the district court for Adams county: 
Harry 8. DUNGAN, JUDGE. Reversed. 


Tibbets, Morey & Fuller, for appellants, 
J. W. James and Karl D. Beghtol, contra. 


Ross, J. 


Plaintiffs have appealed from a decree dismissing their 
suit to quiet title. The land described in the petition is an 
'80-acre tract in Adams county. While George W. Howe 
owned and occupied it as a homestead with his wife and 
seven minor children, he died intestate November 2, 1880. 
At that time its value was less than $2,000. The plain- 
tiffs, Ralph Warner Howe and Victor Edmond Howe, 
are sons of the decedent, and claim an undivided seventh 
interest each in the land, the widow having died in No- 
vember, 1906. The other children claim no interest in 
the land. A guardian for plaintiffs was appointed by the 
county court of Adams county December 13, 1890. For 
the alleged purpose of investing the proceeds for their 
benefit, the land was sold at guardian’s sale June 6, 1891. 
Failure of the guardian to take and subscribe the statu- 
tory oath before fixing the time and place of sale, other 
defects in the proceedings and fraud are pleaded to show 
that the guardian’s sale is void. The principal defendants 
are the widow and the heirs of John H. Blomenkamp, and 
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they claim title through mesne conveyances from the pur- 
chaser at the guardian’s sale. Two of Bloomenkamp’s 
mortgagees are also defendants. The defenses sum- 
marized by defendants are: “(1) That the guardian’s 
sale was not absolutely void but voidable only; (2) being 
voidable only, that the statute of limitations had run 
against the rights of plaintiffs; (8) that the wards are 
by their own acts in settling with their guardian estopped 
from maintaining this suit.” 

1. The statute requires a guardian, before fixing the 
time and place of sale, to take and subscribe an oath in 
substance “that in disposing of the real estate which he 
is licensed to sell he will exert his best endeavors to dis- 
pose of the same in such manner as will be most for the 
advantage of all persons interested”? Comp. St. 1909, 
ch. 23, secs. 55, 89. The judicial record in evidence shows 
that the land was sold by the guardian June 6, 1891, and 
that the oath was not taken until June 8, 1891. The re- 
quirements of the statute in this respect were therefore 
disregarded. The guardian’s failure to take and sub- 
scribe the necessary oath within the time prescribed by 
statute made the sale absolutely void, according to the 
rule announced in three former decisions. Bachelor v. 
Korb, 58 Neb. 122; Levara v. cNeny, 5 Neb. (Unof.) 318, 
73 Neb. 414; Card v. Deans, 84 Neb. 4. Consideration of 
other defects and of the charges of frand. are therefore un- 
necessary. ° 

2. The next defense is that plaintiffs did not bring suit 
within five years after attaining majority, and that con- 
sequently the action is barred by the statute of limitations. 
Comp. St. 1909, ch. 23, secs. 117, 118. This statute does 
not apply to a void sale of the property of a ward, and 
the rule applicable here is: “An action by an heir to 
quiet his title to the homestead of his ancestor may be 
maintained at any time within ten years after his right. of 
action accrues, or the attainment of his majority.” 
Holmes v. Mason, 80 Neb. 448. Under this rule the action 
is not barred. 
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8. The defense that plaintiffs are estopped by their set- 
tlement with their guardian is also futile. It is shown 
by the record that they did not receive any of the proceeds 
of the guardian’s sale. The settlement relied upon as an 
estoppel was made with a curator in Missouri and related 
alone to funds arising from a pension. It is too plain for 
argument that plaintiffs were not thus estopped from as- 
serting their right to the land inherited from their father. 

On tlie face of the record, plaintiffs were clearly en- 
titled to a decree quieting their title and the suit was 
erroneously dismissed. The judgment is therefore reversed 
and the cause remanded for further proceedings. 


REVERSED. 


CATHERINE KRAMER, APPELLEE, V. JOHN A. WEIGAND, 
APPELLANT. 


Fixep January 24, 1911. No. 16,273. 


1. Continuance: DiscrETION oF Count. The rule is well settled in 
this state that an order denying a continuance of a cause will 
not be reversed except for an abuse of discretion. 


TimME oF Application. It is the duty of a party when 
surprised by the nonappearance of a material witness, who has 
been duly subpenaed, under circumstances which are known by 
him when the case is called for trial and which give him no 
reason to expect tkat such witness intends to appear, to at once 
apply to the court for a postponement of the trial or a continu- 
ance of the cause; and, if he fails so to do and enters upon the 
trial, he does so at his peril; and, in such a case, it will not be 
held to be an abuse of discretion for the court to refuse to grant 
a continuance, not applied for until after the other side has 
rested. 


3. Appeal: RuLines on Evipence. Rulings of the trial court in the 
admission and exclusion of evidence, examined and set out in 
the opinion, held no error. 


AppHAL from the district court for Boone county: 
JAMES R, HANNA, JupDGH. Affirmed. 
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H.C. Vail, fey appellant. 
W. R. Patrick, A.B, Garten and O. A, Needham, contra. 


Fawcett, J. ’ 

On May 22, 1908, plaintiff filed a complaint before the 
county judge of Boone county, charging that she was an 
anmarried woman, that she was then pregnant with a 
bastard child, and that defendant was the father of such 
child. Defendant was held to the district court, where, 
upon trial dulv had, judgment was rendered in favor of 
plaintiff, and defendant appeals. 

Five errors are assigned for a reversal, which we will 
consider in the order in which they appear in defendant’s 
brief. 

1. That the court erred in overrnling defendant’s appli- 
cation for a continuance. From the statements made in 
defendant’s brief, it appears that the case stood for trial 
at 9 o'clock A. M. December 16. December 7 defendant 
tiled in the office of the clerk a precipe for a sv bpoena for 
‘witnesses, one of whom was Albert Umlauf. The sub- 
porna was returned December 9, duly served upon the wit- 
ness named, and with the statement that no diemand was 
made by Umlauf for witness fees. It appe:rs from the 
statement of counsel for defendant in his brief that when 
the case was called for trial, and before the voir dire ex- 
amination of the jurors commenced, he made a statement 
to the court that a subpeena had been duly served upon the 
witness Umlauf, that a return of service had been made, 
and “that on the evening of the 15th day of December de- 
fendant sent his hired man to the place where the witness 
Umlauf was working in order to bring UVinlauf to the home 
of defendant so he could come with defendant to Albion 
December 16 to be a witness in this case. 'Miat Umlauf 
stated to defendant’s hired man that he woo"d finish corn 
husking and then come over to defendant 3 house and 
go with him to Albion December 16. Thet the witness 
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Umlauf did not appear at the residence of defendant as he 
promised, and did not make his appearance in court at the 
opening of the trial of this case. That defendant had 
been informed that the party where Umlauf was working 
had stated that Umlauf had left their place the evening of 
December 15, and that was all defendant was able to learn 
as to the whereabouts of the said Umlauf. That defend- 
ant had made his arrangements to go to trial at that time, 
and that he was ready to go to trial, provided he could 
obtain the presence of the witness Umlauf, who was a 
material witness for the defense. That defendant would 
insist upon the presence of the witness before proceed- 
ing to place his defense before the jury, and _ that, 
if the witness failed to appear before the time the 
plaintiff had introduced her evidence, the defendant 
would make a showing for a continuance on account 
of the absence of the witness.” Theré is no showing 
as to what the court said when counsel made this state- 
ment, nor is there any intimation in the record that the 
court advised him that the trial might proceed subject to 
his right to make such a showing after plaintiff had rested, 
in the event that the witness Umlauf did not appear. 
After the jury had been selected, defendant filed an af- 
fidavit stating the facts of the service of the subpena and 
the nonappearance of Umlauf, in which affidavit he stated 
“that said witness is not in attendance at court, and af- 
fiant on inquiry has been unable to learn the present 
whereabouts of the said witness,” whereupon the court 
issued an attachment, which proved unavailing, as the 
witness was not found. On the next day, December 17, 
after plaintiff had rested, defendant moved for a con- 
tinuance of the case and filed the affidavit of defendant in 
support thereof. The affidavit recites the facts substan- 
tially as above set out, and further states that the last in- 
formation affiant had been able to procure as to the where- 
abouts of the witness was from persons who had seen the 
witness in Petersburg on the evening of December 15 at 
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witness, and then set out the facts which he stated Umlauf 
would, if present, testify to, which facts, it must be con- 
ceded, constituted material testimony. The affidavit fur- 
ther stated: “Affiant believes that the said Albert Um- 
lauf has temporarily left Petersburg, Nebraska, to avoid 
_ the attendance as a witness in this case. Affiant further 
believes if the court will continue this case that he will be 
able to find the said Albert Umlauf, and take his testi- 
mony in the case.” The court overruled the motion for 
a continuance and the trial proceeded. The rule is well 
settled than “an order denying a continuance of a cause 
will not be reversed except for an abuse of discretion.” 
Storz v. Finklestein, 48 Neb. 27; Taylor v. State, 86 Neb. 
795. In the face of this rule defendant’s contention must 
fail. We cannot say that under the facts and circum- 
stances shown the court abused its discretion in denying 
the continuance. Defendant knew when the case was 
called for trial all the facts within his knowledge at the 
time he made his application for a continuance after 
plaintiff had rested. He then knew, as shown by the 
statement of his counsel, that Umlauf had not kept his 
promise to go to defendant’s house on the evening of the 
15th and accompany defendant to the county seat on the 
morning of the 16th. He had also then been advised that 
the gentleman for whom Umlauf had been working had 
stated that Umlauf had left his place the evening of the 
15th for parts unknown. With that knowledge then in 
his possession, if he did not desire to run the risk of a 
trial without the presence of Umlauf, he should at once 
have made his application for a continuance; and this is 
especially true when no assurance was given him by the 
court that in proceeding with the trial he did not waive 
his right to subsequently make such application. He 
had no right to consume the time of the court and put 
plaintiff to the trouble and expense of proceeding with the 
trial of her case upon the mere hope, which his owr state- 
ment shows was unfounded; that the witness would ap- 
pear in time to serve his purpose. We think the true rule 
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should be, and is, that it is the duty of a party when sur- 
prised by the nonappearance of a material witness, who 
has been duly subpenaed, under circumstances which 
are known by him when the case is called for trial and 
which give him no reason to expect such witness intends to 
appear, to at once apply to the court for a postponement 
of the trial or a continuance of the case; that, if he fails so 
to do and enters upon the trial, he does so at his peril, and 
it will not be an abuse of discretion for the court to re- 
fuse, after the other side has rested, to grant a continu- 
ance. In City of Lincoln v. Staley, 32 Neb. 68, we held: 
“Where a case is called which a party is not prepared to 
try, he should move for a continuance, stating the grounds 
on which a continuance is sought, supported, if necessary, 
by affidavits.” In the opinion in that case, speaking 
through Mr. Justice MAXWELL, we said: “If, after the 
jury has been impaneled, witnesses on behalf of a party 
have absented themselves so that their testimony cannot 
be had, that fact should be brought to the attention of 
the court by affidavit, together with the statement of the 
testimony which was expected to be given by them. The 
court, on a sufficient showing, will allow the moving party 
to withdraw a juror and continue the case to a later day 
in the term or to a succeeding term, but at his costs if 
he was at fault. A party cannot, however, proceed with 
the trial without objection and after a verdict against him 
set up defects as grounds for a new trial which should 
have been brought to the attention of the court before the 
case was submitted to the jury.” In Corhett v. National 
Bank of Commerce, 44 Neb. 230, it appeared that when 
the case was regularly reached for trial one of the at- 
torneys for the defendant orally stated that “the attorney 
for the defendant”—evidently meaning senior counsel in 
the case—was unavoidably absent from the state, but 
would soon return and attend to the trial of the case 
called, if it should be postponed for a short time. The 
trial judge insisted that the case must be dismissed, tried 
or continued geueraily. Plaintiff, being unwilling to have 
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the case disposed of, insisted upon a trial, which resulted 
ina judgment fer the plaintiff. This was alleged as error 
in the motion for a new trial. In the syllabus we held: 
“An attorney whose case is called for trial, if unprepared, 
should at once make such showing to entitle him to a 
postponement as lies within his power, and, if le fails so 
to do, he will not be permitted in support of a motion for 
au new trial to urge such matters within his knowledge as, 
properly presented, should have operated to excuse his 
entering upon a trial in the first instance.” Paraphrasing 
that syllabus, we think an attorney whose case is called 
for trial, if unprepared, on account of the absence of a 
material witness who he has no reason to expect will ap- 
pear during the trial, should at once make such showing 
to entitle him to a postponement or continuance, and, if he 
fails so to do, he will not be permitted at a later stage of 
the trial, and after plaintiff's case is all in, to urge such 
matters within his knowledge as, properly presented, 
should have operated to excuse his entering upon a trial in 
the first instance. See, also, People v. Logan, 128 Cal. 414. 

2. “The plaintiff was allowed on her direct examination 
to state that she had never had intercourse with any male 
person other than the defendant.” It is argued that the 
effect of her statement was to elicit from the witness a 
purely collateral issue and that it could not make any dif- 
ference under the issues joined whether plaintiff had ever 
sustained illicit relations with any one other than de 
fendant, unless it was during the period of gestation. We 
do not think the court erred in admitting this testimony. 
Defendant throughout the trial and in his statements prior 
to the trial had been associating plaintiff's name with a 
number of other men in a manner calculated to create the 
impression that she had been guilty of illicit relations 
with some one or more of those men. In such a case we 
think it was perfectly proper for the court to permit plain- 
tiff to answer generally that she had never sustained illicit 
relations with any man other than the defendant. 

3. “Plaintiff was allowed, in her direct examination, to 


398 NEBRASKA REPORTS. [VoL. 88 


Kramer v. Weigand. 


state that she told defendant that he had a wife and ought 
to leave her alone, and that defendant stated to her that 
he did not care for his wife,” and other testimony of a like 
character. Defendant was insisting that one reason why 
plaintiff’s accusation was improbable was that defendant’s 
wife was a healthy woman, that they had a family of chil- 
dren, and that the most cordial relations existed between 
the defendant and his wife. We think the testimony ob- 
jected to was properly received. 

4. Under the fourth assignment it ig contended that the 
court erred in permitting plaintiff to testify that defend- 
ant, at the time she lived in his home, objected to her hav- 
ing any company. It had been claimed by defendant that 
during that time he had exercised care over her and had 
objected to her keeping company with young men whom he 
considered objectionable. The testimony objected to was 
for the purpose of showing that he objected to her keeping 
company with any young man. We are unable to see any 
error in admitting it. 

5. “On page 24 of the transcript, in plaintiff’s direct 
examination, she was allowed to testify that she wag mis- 
takeri when she testified she had intercourse on the 224 
day of September instead of the 15th.” It seems that in 
the examination before the county judge she testified that 
her first intercourse with defendant was on September 22, 
and in the trial in the district court she fixed the date one 
week earlier, September 15. On cross-examination coun- 
sel for defendant sought to interrogate the witness as to 
the discrepancy in date between her testimony in the 
county court and in the district court, but upon objection 
of plaintiff was not permitted to do so. Counsel in his 
brief says: “The theory of the trial court in limiting the 
cross-examination was based on the case of Masters ». 
Marsh, 19 Neb. 458, which excluded cross-examination as 
to the different statements made in the two courts. With 
all due respect to the court, the effect of the rule in the 
Masters case is to cut off and curtail cross-examination.” 
We do not see how this could in any manner prejudice 
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defendant. Having upon the trial fixed the date of de- 
fendant’s first act of intercourse with her at a date ma- 
terially different from that stated in her examination be- 
fore the county judge, defendant had the full benefit of 
that contradiction; and the question was submitted to the 
jury under an instruction which is not questioned. More- 
over, Masters v. Marsh, supra, is in harmony with section 
5, ch. 87, Comp. St. 1909. It has never been overruled, 
nor do we see any reason why it should be. 

No error in the giving or refusing of instructions is as- 
signed in defendant’s brief, nor is there any assignment 
that the evidence received is insufficient to sustain the 
verdict, nor that the amount of the judgment is excessive. 
Defendant appears to have had a fair trial, and, finding no 
prejudicial error in the record, the judgment of the dis- 
trict court is 
AFFIRMED. 


ISABELLE MCHsNRY TOMSON, APPELLEE, V. Iowa STATH 
TRAVELING MEN’S ASSOCIATION, APPELLANT. 


Firep January 24, 1911. No. 16,564. 


1. Insurance: Foreign Companies: Service or Process. A foreign 
fraternal accident company or association may select its agents 
upon whom process may be served, in the manner provided in 
section 5, ch. 16, Comp. St. 1909; failing to do so the law con- 
verts into agents, upon whom summons may be served, any and 
all persons doing any of the things named in section 8, ch. 16, 
the performance and fruits of which acts are accepted by such 
company or association. 


2. Corporations: Foreign CorroraTions TRANSACTING BUSINESS IN TH! 
Sratr. A single transaction by a foreign corporation may con- 
stitute a doing of business in this state within the meaning of 
the statutes of the state making certain requirements of foreign 
corporations conditions precedent to their doing business in 
the state, where such transaction is a part of the ordinary busi- 
ness of such corporation and indicates a purpose to carry on & 
substantial part of its dealings here. 
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3. : : Estropret, Where it appears that a foreign acci- 
dent corporation is actively soliciting membership in this state, 
and is annually receiving a large sum of money from our citt- 
zens in the form of assessments to aid it in carrying out its 
contracts here and elsewhere, it will not be heard to say that 
it is not doing business in the state, 


4. Trial: QUESTION FoR Court. The effect of evidence given in sup- 
port of and in opposition to an objection to jurisdiction, where 
there is nv conflict mm such evidence, is for the court; and it is 
not error to refuse to submit the same to the jury. 


§. Insurance: AcTION oN Ponicy: REAL Party 1N INTEREST. Where 
the widow of a deceased member of a fraternal accident associa- 
tion is named as beneficiary in the application of such deceased 
Member, which is in the custody of defendant, and in igno- 
rance of the provision in her favor in such application she sues 
in her representative capacity as administratrix of the estate 
of such deceased member, and after learning of the provisions in 
such application continues to prosecute such action, held a bar 
to any subsequent individual claim as such beneficiary, and that 
such suit will be sustained as against an objection that she, in 
such representative capacity, is not the real party in interest. 


6. : : Evipence. The rule announced in Hart v. Knights 
of the Maccabees of the World, 83 Neb. 423, that “a fraternal 
insurance company cannot have the benefit of its by-laws and 
amendments thereto, in defending against a death claim, unless 
certified copies of such by-laws and amendments have been filed 
with the auditor of public accounts,” applies to all fraternal 
insurance companies doing business in this state, whether domes- 
tic or foreign, and whether licensed to do business in the state 
or not. 


FRATERNAL BENEFICIARY ASSOCIATION. The character of de- 
fendant examined, as set out in the opinion, and held that de- 
fendant is a fraternal beneficiary association formed or organized 
and carried on for the sole benefit of its members and their 
beneficiaries, and not for profit, as defined in section 91, ch. 43, 
Comp. St, 1909. 

Notice oF AccImDENT. Question re-examined, and the law 


announced in the second paragraph of the syllabus in Hilmer 
v. Western Travelers Accident Ass'n, 86 Neb. 285, reaffirmed. 


7. 


9. Limitation of Actions: AMENDED PETITION; NEW CAUSE OF ACTION. 
The amended petition, upon which trial was had, compared with 
the original petition, and held no change in the cause of action; 
the only difference being in the amouui of recovery demanded, 
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And the original petition having been 
filed within five years after plaintiff’s right of action upon the 
benefit certificate in suit accrued, a recovery upon the amended 
petition is not barred by the statute of limitations. 


10. 


APPEAL from the district court for Lancaster county: 
WILLARD E, STEWART, JUDGE. Reversed. 


Sullivan & Sullivan, T, J. Doyle and G. L. De Lacy, for 
appellant. 


Burr & Marlay, contra. 


Fawcert, J. 


From a judgment in plaintiff’s favor for the death by 
accident of her husband, defendant appeals. 

A concise statement of the accident is given in Western 
Travelers Accident Ass’n v. Tomson, 72 Neb. 661. A suf- 
ficient statement of the issues will appear in the discus- 
sion of the different assignments hereinafter considered. 

We find at the very threshold of the case an objection to 
the jurisdiction of the court. Two reasons are assigned 
in support of this objection: (a) That no summons was 
ever served upon defendant, or upon any authorized agent 
of defendant; (b) that defendant was not at the time of 
the service of the summons, and in fact has never been, en- 
gaged in business in Nebraska. It appears that summons 
was served upon one Charles E, Latshaw, who was a Ne- 
braska member of the defendant association, and who at 
the request of the defendant had solicited business for it, in 
one instance taking the application, collecting the admis- 
sion fee and transmitting the application and fee to de- 
fendant company at its office in Des Moines, upon which 
application a certificate of membership was issued. The 
secretary of defendant testified: “Q. What is your process 
of getting new members in Nebraska? A. Our process of 
getting new members in Nebraska is by correspondence, 
requesting our membership to send us new members. Q. 
That is, in your notice of assessment? A, In our assess- 

29 
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ment we always request them to get us any new members 
_that they possibly can. Q. And you put in there a blank 
form of application? A. I send them a blank form of ap- 
plication and ask them to get their friends to join.” 

In the affidavit of Mr. Latshaw, introduced upon the 
hearing of the motion to quash the service and return of 
summons, he testified that with each notice of assess- 
ment he received from defendant a blank application for 
membership and a request from the home office that he 
obtain new members in said company; that this has been 
the invariable rule of the company since he has been a 
member; that he has known ofa great many new members 
being obtained by old members through this method; that 
between the 20th of March and the 20th of April, 1904, he 
received from the company such a blank application and 
request, and acting thereon he solicited one Louis Klein 
to become a member of defendant company; that he took 
the blank which had been sent him, filled it out, and ob- 
tained Mr. Klein’s signature thereto; that Mr. Klein gave 
him an order upon his employer for the $4 membership 
fee; that he took the order to Mr. Klein’s employer, who 
gave him a check for the amount; that he collected the 
amount of the check, remitted the amount, together with 
application, to defendant at Des Moines, and that defend- 
ant issued to Mr. Klein a certificate of membership on 
that application. We think this constituted Mr. Latshaw 
an agent of defendant upon whom service of summons 
could be made. The fact that he received no compensa- 
tion from defendant for soliciting business for it is im- 
material. In Taylor v. [Illinois Commercial Men’s Agss’n, 
84 Neb. 799, we sustained a service of summons under 
very similar conditions. See, also, Stute v. Northwestern 
Endowment & Legacy Ass’n, 62 Wis. 174; State v. United 
States Mutual Accident Ass’n, 67 Wis. 624; and Sadler v. 
Mobile Life Ins. Co., 60 Miss. 391, in which the Mississippi 
court say that “an insurance company is not bound 
* * * by acts of a volunteer, whom it disowns, and 
whose services it declines, but is bound if it accepis the 
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fruits of his act; and, a fortiori, if it authorizes a person 
to act, it is bound by service of process on such agent. 
* * * Foreign companies may select their agents in 
the manner provided in section 1073; failing to do this the 
law converts into agents, upon whom process may be 
served, any and all persons doing any of the things named 
in section 1085, the performance and fruits of which acts 
are accepted by the company.” In like manner we say 
that foreign companies may select their agents or repre- 
sentatives upon whom service of summons may be made 
in the manner provided in section 5, ch. 16, Comp. St. 
1909, but, failing to do this, the law converts into agents, 
upon whom process may be served, any and all persons do- 
ing any of the things named in section 8, ch. 16, Comp. St. 
1909, the performance and fruits of which acts are ac- 
cepted by the company. We therefore hold that the 
service of summons was properly made in this case. 

The second contention of defendant, that the company 
was not doing business in Nebraska, is equally untenable. 
Among the exhibits introduced in evidence upon the hear- . 
ing of the objection to jurisdiction were the 23d and 24th 
annual reports of defendant company. The former shows 
that during the year from December 6, 1902, to December 
5, 1908, the defendant paid accident claims to 50 Nebraska 
certificate holders, and the latter shows that for the next 
year it paid accident claims to an additional 50 residents 
of Nebraska. If the company were doing so fortunate a 
business that the assessments upon each member 
amounted to only $9 a year, ag stated in their numerous 
circulars introduced in evidence, and they paid 100 acci- 
dent claims in two years, it is quite apparent that it must 
have a large membership in this state; for it is a matter of 
common knowledge that only a small percentage of per- 
sons carrying accident insurance are ever so unfortunate 
as to be called upon to present claims against the com- 
panies in which they are insured. In the light of this 
record, we think it is a juggling of terms to claim that 
the company is not doing business in Nebraska, simply 
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because, in violation of our statutes, it has never complied 
with the law by regularly appointing agents to represent it 
in this state. In John Deere Plow Co v. Wyland, 69 Kan. 
255, the first paragraph of the syllabus reads: “A single 
transaction by a foreign corporation may constitute a do- 
ing of business in this state within the meaning of section 
1288, Gen. St. 1901, making certain requirements of for- 
eign corporations doing business in the state, where such 
transaction is a part of the ordinary business of the cor- 
poration, and indicates a purpose to carry on a substantial 
part of its dealings here.” See, also, Pennsylvania 
Lumbermen’s Mutual Fire Ins. Co. v. Meyer, 197 U.S. 407. 

It is next insisted that no facts are averred in the peti- 
tion of a contract upon the part of the defendant to pay 
plaintiff $5,000, or any other sum, on account of death. 
The petition is not as full and explicit as it might or prob- 
ably should have been. Wad it been assailed by motion or 
demurrer, plaintiff would doubtless have been compelled 
to supply the defects, and, as the judgment must be re- 
versed upon another point and the case remanded for 
further proceedings, they doubtless will be supplied. 

It is next objected that plaintiff, as administratrix, is 
not the real party in interest; that the agreement of the 
company was to pay in case of accidental death to the 
beneficiary named in the application, if any, and, if none, 
then to the heirs of the member. The certificate of mem- 
bership, which was the only document in plaintiff’s pos- 
session at the time of the commencement of the action, 
did not disclose the beneficiary. The application, which 
she had never seen, was in the custody of defendant. The 
heirs of Mr. Tomson at the time of his decease were plain- 
tiff herself and a son. It appears from the application 
of Mr. Tomson that plaintiff was named therein as bene- 
ficiary, and it is argued that for that reason she could only 
maintain an action in her individual name. If she had 
not been named in the application as beneficiary, then the 

- certificate would have heen payable to the heirs of the 
deceased, which in this case would have been the sou. By 
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bringing the present action as administratrix, Mrs. Tom- 
son has effectually foreclosed herself from ever asserting 
any individual right of action against the defendant, and 
has in effect joined the son with herself as plaintiffs. She 
thereby in effect assigns to the son a portion of her cause 
of action; and, inasinuech as she is herself prosecuting the 
action for the benefit of herself and the son, she has joined 
as plaintiffs every person who could in any event have 
been a beneficiary. This did not therefore prejudice any 
one but plaintiff herself, and defendant cannot complain. 
Moreover, the petition upon that point was not in any 
manner assailed until the commencement of the trial, 
when it was included in the objections to the introduction 
of any evidence, above set out. Up to that time defendant 
had recognized plaintiff, in her capacity as administratrix, 
as the real party in interest and the one entitled to prose- 
cute the action. In its answer it admits her appointment 
and qualification as administratrix, admits the issuance of 
certificate to deceased and his death, and in paragraph 9 
alleges that “said plaintiff as beneficiary under the con- 
tract sued on did not notify defendant of the death or 
make proof of death,” etc.; thus by its pleading expressly 
recognizing plaintiff, as administratrix, as the real party 
in interest and the one entitled to prosecute the action. 

It is next objected that the court erred in permitting 
plaintiff to offer segregated portions of defendant’s by- 
laws and refusing to permit defendant to introduce the 
other portions. When plaintiff attempted to introduce 
segregated portions of a single section of the by-laws—-sec- 
tion 2 of article 6—by putting them together, with the in- 
tervening words omitted, the court very properly sus- 
tained defendant’s objection thereto. No attempt was 
made to otherwise prove the fact sought to be established 
by the evidence thus offered and excluded. This left 
plaintiff without evidence to establish a material 1¢ in 
the case—the amount payable under the certificate or 
policy in suit. It follows that the verdict must fail for 
want of sufficient evidence to support it. In refusing to 
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permit defendant to introduce any part of its by-laws, the 
court did not err. Defendant has for years been doing a 
large business in the state of Nebraska; it has not only 
failed hut refused, when requested so to do by the auditor, 
to comply with the laws of this state which would entitle 
it to admission into the state; it has not filed with the 
auditor its constitution, or by-laws and amendments ~ 
thereto, and hence we think was not entitled to the bene- 
fit of any of the provisions of such by-laws. As applied to 
fraternal insurance companies, we have held in Knights 
of the Maccabees of the World v. Nitsch, 69 Neb. 372, and 
Hart v. Knights of the Maccabees of the World, 83 Neb. 
423, that “a fraternal insurance company cannot have the 
benefit of its by-laws and amendments thereto, in defend- 
ing against a death claim, unless certified copies of such 
by-laws and amendments have been filed with the auditor 
of public accounts.” But it is contended by defendant 
that section 112, ch. 43, Comp. St. 1909, does not apply to 
defendant; that it ig organized and doing business under 
a different statute. In making this assertion defendant 
overlooks the fact that defendant is not organized under 
any statute of Nebraska, nor has it been admitted to do 
business in this state under any statute of Nebraska. 
Section 91, ch. 48, Comp. St. 1909, defines a fraternal bene- 
ficiary association as follows: “A fraternal beneficiary 
association is hereby declared to be a corporation, society 
or voluntary association, formed or organized and carried 
on for the sole benefit of its members and -their bene- 
ficiaries, and not for profit. Each such society shall have 
a lodge system, with ritualistic form of work and repre- 
sentative form of government.” Because of the latter 
clause in that section defendant insists that section 112, 
supra, does not apply; but we think this contention must 
fail. In its answer defendant alleges that it is “an Iowa 
corporation, duly organized and existing under chapter 2, 
art. IX of the code of Iowa, and amendments thereto, as 
a fraternal organization or society, and is not organized 
for pecuniary profit.” This shows it to be identically 
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the same kind of an association as is defined in section 91, 
ch. 43, supra; the only difference being that defendant 
does not allege that such society shall have a lodge system, 
with ritualistic form of work and representative form of 
government. The section of the Iowa code is not set out 
in full in the answer, neither was proof made thereof upon 
the trial. The portion of it which is alleged by defendant, 
being so similar in all other respects to section 91, ch. 43, 
supra, we might well be warranted in assuming that it is 
substantially the same throughout; but whether that be 
true or not, and conceding that the Iowa code does not re- 
quire, and that defendant does not have, a lodge system 
with ritualistic form of work and representative form of 
government, the fact remains that it is a fraternal bene- 
ficiary corporation formed or organized and carried on for 
the sole benefit of its members and their beneficiaries, and - 
not for profit. This brings it within the purview of our 
statute upon which the Hart and Nitsch cases, supra, are 
predicated. We therefore hold that, not having filed its 
by-laws and amendments thereto with the auditor of pub- 
lic accounts, as required by section 112, ch. 48, supra, de- 
fendant cannot have the benefit of its by-laws and amend- 
ments thereto in defending against the present action. 

It is next contended that plaintiff cannot recover by 
reason of a failure to give notice within 15 days after the 
happening of the accident or the death of the assured. 
The reply alleges and the proof shows that on and after 
February 22, 1902, which was four days after the happen- 
ing of the alleged accident, the deceased was totally dis- 
abled, mentally and physically, was helpless and nearly 
blind and confined to his bed, and was not in a condition 
to notify defendant of the accident; but in about two 
months thereafter the wife of the deceased wrote to de- 
fendant in relation to the matter. By this letter defend- 
ant was clearly apprised of the fact that the deceased was 
claiming a liability against it by reason of the alleged ac- 
cident of February 18. In the twenty-fourth annual re- 
port of the defendant hereinbefore referred to, we find, in 


408 NEBRASKA REPORTS. [Vot. 88 


Tomson v. Iowa State Traveling Men's Ass'n. 


the report of the general counsel of defendant, a report as 
to the claim of plaintiff in this case. After giving what he 
called the facts in the case, he said: “Investigation con- 
vinced the officers of the association that the runaway had 
nothing whatever to do with the ultimate disability and 
death of Mr. Tomson, and therefore it is disputing the 
claim.” A former action involving this same accident was 
removed by defendant to the federa! court, and from a 
judgment by default obtained by plaintiff in the district 
court, while said action was pending in the federal court, 
defendant appealed to this court and obtained a reversal. 
The conduct of defendant in these cases shows that it has 
at all times denied any liability by reason of the alleged 
accident of February 18, and the death of Mr. Tomson. 
And finally in its answer in this case it denies all liabil- 
ity. In the light of the physical condition of deceased 
after the accident, and the conduct of defendant in 
denying all liability, this contention of defendant can- 
not, under former decisions of this court, be sustained. 
Hilmer v. Western Travelers Accident Ass’n, 86 Neb. 
285; Western Travelers Accident Ass’n v. Tomson, 
72 Neb. 674. In the former of these two cases, we 
held: “Where a person is accidentally injured so as 
to render him unconscious and thereafter cloud his 
mind so that he cannot, within the time limited in 
an accident insurance policy, intelligently give notice 
to the insurer of such accident, he will be excused 
from giving the notice while so disabled.” In the latter 
of the two cases, we held: “If an insurance company, 
sued for an alleged loss, denies the loss, it waives proof of 
notice of the same.” This quotation is made from the 
third paragraph of the syllabus on rehearing. In passing 
upon a second motion for rehearing, 72 Neb. 680, we 
held: “The third paragraph of the syllabus appears to be 
an inaccurate statement of the law. If the insurance com- 
pany has no notice, express or implied, of any claim of 
loss until suit is begun therefor, it may undoubtedly an- 
swer, both that there was in fact no iuss, and that the 
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claimants never gave any notice of the alleged loss pur- 
suant to the terms of the policy. The syllabus is modified 
accordingly.” So far as this case is concerned, the modi- 
fication of the third paragraph of the syllabus above 
quoted has no force, for in the present case defendant had | 
notice of the claim long before the present suit was begun. 
It is next contended that plaintiff is barred by the 
statute of limitations for the reason that her amended 
petition, upon which the case went to trial, was not filed 
until May 8, 1909, which was more than five years after 
the death of said Hays B. Tomson. In the trial of the 
- case counsel for defendant offered in evidence, as exhibit 
O, the original petition filed in this case, for the purpose, 
as stated by him, of showing “that the cause of action in 
exhibit O was an entirely separate and distinct cause: of 
action, a claim for total disability, and not for death. 
We offer it in evidence in support of the plea of the statute 
of limitations interposed in this case.” The original peti- 
tion thus offered is essentially an exact copy of the 
amended petition upon which the trial was had. It sets 
out the appointment of plaintiff as administratrix, the in- 
corporation of defendant, the certificate in full, the pay- 
ment of premiums upon the certificate, the accident of 
February 18, 1902, the death of Hays B. Tomson in Sep- 
tember, 1903, and adds: “Plaintiff further alleges that 
the said deceased was on the said 18th and 22d day of 
February, 1902, permanently and totally disabled by said 
accident, and never recovered therefrom and died from the 
effects thereof, and at the date of said accident tliere were 
more than 16,000 members of said association which, 
under an assessment under the by-laws of said association 
of an amount exceeding less than $2 per member at the 
date of said accident, would amount to the sum of $2,500. 
Wherefore plaintiff prays judginent against the defendant 
for $2,500, together with interest thereon at the rate of 7 
per cent, per annuni from the 18th day of February, 1902, 
and costs of this action.” We think the amended petition 
does not state a new or separate and distinct cause of ac- 
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tion; the only difference which can be claimed is in the 
prayer, which is no portion of the statement of facts re- 
quired to constitute a cause of action. Fox, Canfield & 
Co. v. Graves, 46 Neb. 812; Vila v. Grand Island H. L., I. 
é C0. 8. Co., 68 Neb. 222, 237. In the original petition 
plaintiff prays for judgment in the sum of $2,500, and in 
the amended petition for $5,000, evidently mistaking the 
measure of her recovery under the allegations contained in 
the original petition; but on discovery of her mistake she 
amended her prayer so as to recover the amount which the 
allegations in both petitions, if true, entitled her to. 

Finally, it is objected that the verdict is not sustained 
by the evidence. A recovery in favor of this same plain- 
tiff against the Western Travelers Accident Association 
(72 Neb. 661), for the same accident upon which she seeks 
recovery in this case, was sustained by this court. The 
evidence as to the accident will be found fully reviewed in 
that case and it would serve no good purpose to repeat it 
here. We are satisfied with the conclusion there reached, 
and, if the amount payable under the certificate had been 
shown in this case, the evidence would have been suf- 
ficient to take the case to the jury. 

In the light of the conclusion we have reached, it will 
not be necessary to consider the alleged errors in giving 
and refusing instructions. The trial court in charging 
the jury proceeded upon the theory that the evidence be- 
fore them was sufficient to sustain a verdict either way. 
That theory being found to be wrong, it is needless to say 
that the court erred in its instructions given and refused 
upon such theory. 

For the failure of proof upon a material issue, as above 
noted, the judgment of the district court is reversed and 
the cause remanded for further proceedings in harmony 
with this opinion. 

REVERSED. 

Lutron, J., concurs in the conclusion. 
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Firep January 24,1911. No. 16,826. 


1. Indictment: JornpER: LagcENY AND ReEcEIVING STOLEN PROPERTY. 


It is proper to unite two counts in an indictment, one charging 
larceny and another charging receiving stolen property, know- 
ing it to be stolen. Criminal code, sec, 419. 


2. Criminal Law: Triar: Remarxs or JupeE. It is the duty of the 


3 


trial court to see that the jurors who try the case are not im- 
properly prejudiced against the defendant by remarks made in 
their hearing either before or after they are called ag jurors in 
the case. The judgment will not be reversed because of such 
remarks by the court unless the record clearly shows the lan- 
guage used and that it was in its nature prejudicial to the 
defendant. 


. Larceny: INDICTMENT: Surriciency. The indictment charged that - 


the defendant at the time and place named “did then and there 
unlawfully, wilfully and feloniously steal, take and drive away 
seven cows of the value of $210, and the personal property of 
Thomas Byron.” Held, That it sufficiently charged the owner- 
ship of the property stolen. 


. Witnesses: IMPEACHMENT. When a witness upon cross-examination 


admits making statements out of court inconsistent with her 
evidence upon the trial, it is erroneous to permit other witnesses 
to testify to the statements admitted by the witness, and to 
detail the circumstances under which the statements were made. 


5. Criminal Law: Cross-ExaMINATION oF AccuUsED: Rervirw. The 


judgment of the trial court will not be reversed for supposed 
errors in the cross-examination of the defendant unless the 
record shows that the court abused its discretion in permitting 
the crossexamination complained of, and that the circumstances 
were such that the defendant might probably be prejudiced 
thereby. 


: INsTEucTIons: REASONABLE Doust. In a criminal prosecu- 
tion, an instruction that, “The doubt which a juror is allowed to 
retain on his mind, and under which he should render his 
verdict of not guilty, must always be a reasonable one. A 
doubt produced by undue sensibility in the mind of any juror 
in view of the consequences of hig verdict is not a reasonable 
doubt. And a juror is not allowed to create sources or material 
of doubt by resorting to trivial or fanciful suppositions and re- 
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mote conjectures as to possible states of fact different from that 
established by the evidence”—has been disapproved by this court. 
Under the circumstances of this case it was prejudicially 
erroneous. 


7. Larceny: TrraL: Instructions. Certain instructions given by the 
- court and refusals to instruct as requested are examined, and 
the rulings thereon found not to be prejudicially erroneous. 


Irror to the district court for Cherry county: JAMES J. 
HARRINGION, JUDGE. Reversed. 


F. M. Walcott, A. M. Morrissey and Allen G. Fisher, 
for plaintiff in error. 


Arthur F. Mullen, Attorney General, and George W. 
Ayres, contra, 


SEDCWICK, J. 


The defendant in the court below, who is plaintiff in 
error here, was convicted in the district court for Cherry 
county of the crime of stealing cattle and was sentenced 
to seven years in the penitentiary. He has brought the 
case here for review. 

1. The first objection made by the defendant is that 
the court refused to require the prosecuting attorney to 
elect upon which count of the information he would pro- 
ceed. One count of the information charged the defendant 
with stealing cattle and another count charged him with 
receiving the cattle, knowing that they had been stolen. 
Larceny and receiving stolen property are generally sup- 
posed to be so connected with the same transaction as 
not to require an election. 1 Bishop, New Criminal Pro- 
cedure (4th ed.) sec. 457. Section 419 of our criminal 
code so provides. That section is as follows: “An in- 
dictment for larceny may contain also a count for obtain- 
ing the same property by false pretenses, or a count for 
embezzlement thereof, and for receiving or concealing the 
same property, knowing it to have been stolen; and the 
jury may convict of either offense, and may find all or any 
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of the persons indicted guilty of either of the offenses 
charged in the indictment.” There was therefore no error 
in this ruling of the court. 

2. It is also insisted in the briefs that immediately be- 
fore this case was called for trial another prosecution for 
cattle stealing had been tried with a verdict of not guilty, 
and that the court had reprimanded the jury with re- 
marks tending strongly to prejudice any defendant that 
wight be put upon trial thereafter upon such a charge 
before members of the same jury or other jurors who had 
heard the court’s language. There is no evidence in the 
record of any such transaction except certain affidavits 
of the defendant in which some alleged facts and some 
conclusions are recited. The facts set forth in this af- 
fidavit are not sufficient to support the argument now 
made upon this point. The record of the trial discloses no 
prejudice upon the part of the court against the defend- 
ant’s case, and no such action on the part of the court will 
be admitted unless clearly shown by the proof. 

3. In September or the first part of October, 1909, eight 
or nine head of cattle were missed from the range of one 
Carter, in Cherry county, the property of one Byron. 
The Carter range embraced severa) sections of land and 
contained something over 1,000 head of cattle, and among 
these cattle were 25 or 30 head belonging to the said 
Byron. In the month of March following, these missing 
cattle were seen by Mr. Carter in the inclosure of this 
defendant, about 25 or 30 miles from the range upon which 
they had been kept. It was thereupon arranged with the 
‘county attorney and the sheriff that a Mr. Hyde should go 
to the place of the defendant and attcmpt to buy the cattle 
in question, which was done. Mr. Hyde testified that at 
first the defendant, who had 25 or 30 head of cattle, de- 
clined to sell any, but afterwards informed Mr. Hyde that 
he had some cattle with “off brands’ which he would sell. 
Mr. Hyde had represented to the defendant that he was 
trying to buy a few cattle for a friend of his in Keya Paha 
county, and finally succeeded in purchasing the cattle in 


414 NEBRASKA REPORTS. [ Vou. 88 


Brows v. Btate. 


question, to be delivered at Arabia, some seven miles dis- 
tant, and paid the defendant $5 on the contract. That 
same day the defendant drove these cattle to Arabia, and 
was there met by the sheriff with a warrant for his ar- 
rest for stealing the cattle. Another witness also testi- 
fied that at about the time the cattle were missing from 
the range he had seen this defendant driving with a team 
and wagon toward the said range and not many miles 
distant therefrom. This the defendant denied. While the 
defendant was under arrest upon this charge he was taken 
to his home by the sheriff, and on the way he told the 
sheriff that he had bought these cattle from a stranger 
who represented that his name was Hammers, and also 
represented that he lived near Marsh Lake, which was 
some 25 or 30 miles distant; that the said Hammers was 
driving the cattle from his home to Valentine expecting to 
sell them to a specified dealer there. The defendant also 
stated to the sheriff that there was no other person pres- 
ent at the time of this purchase except the defendant’s 
wife, who heard the contract. Afterwards, while the de- 
fendant was in jail, the county attorney procured a sub- 
pena for the defendant’s wife and caused her to be 
brought to town by the deputy sheriff and taken to his 
office. There he told her that her husband had stated 
that he had bought the cattle as above recited, and that 
she was present, and asked her if that was the fact, 
whereupon she answered him to the effect that she paid no 
attention to her husband’s business. He then took her in 
the sheriff’s office and in his presence repeated the same 
question, to which she made substantially the same an- 
swer. The defendant’s wife was called as a witness in 
his behalf at the trial, and she testified that she was pres- 
ent when her husband bought the cattle from the stranger, 
stating the details substantially as her husband had 
stated them. In her cross-examination she was asked 
whether these questions had been put to her in the county 
attorney’s office and in the sheriff’s office, and after some 
hesitation she auswered that they were, and she was fur- 
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ther asked if she answered that question to the attorney 
and sheriff that she did not know, and after again hesitat- 
ing she answered that she did. She testified that she 
thought they were trying to take advantage of her and 
did not know what to answer them. This cross-examina- 
tion was objected to, but the objections were overruled. 
Afterwards t'e county attorney and the sheriff both went 
upon the witness-stand and testified in detail to the ques- 
tioning of this woman in the county attorney’s and sher- 
iff’s offices, and to her answers, all substantially as she 
had testified to herself upon her cross-examination. This 
testimony was objected to for the reason, among other 
things, that it did not contradict in any respect the testi- 
mony of Mrs. Brown, since she had admitted fully upon 
the witness-stand the matters that the county attorney and 
sheriff were testifying to. This objection was overruled 
and the evidence admitted. This, we think, was error on 
the part of the trial court. When a witness is asked in 
cross-examination as to statements that she has made out 
of court for the purpose of laying the foundation for im- 
peachment, and admits fully that she has made such state- 
ments, that is all that the cross-examination is entitled 
to. It is not competent to put another witness upon the 
stand to prove a statement which the. witness has 
admitted in her cross-examination. In this case this man- 
ner of proceeding might be highly prejudicial to the de- 
fendant., 

These cattle had been openly in the possession of the 
defendant for about six months. There was therefore 
little, if any, presumption of guilt from the possession of 
the stolen property. The defendant testified that he had 
the money in the house to pay for the cattle, $172. Upon 
cross-examination he gave the names of men apparently 
well known in the community from whom he had recently 
received the money for property he had sold them. These 
statements were not contradicted. If the defendant had 
taken these cattle from the range where they were kept by 
the owner, or if he had found them after they had escaped 


416 NEBRASKA REPORTS. [ Vou. 88 


eee 


Brown v. State. 


from the range and had afterwards determined feloniously 
to convert them to his own use, he was guilty of the crime 
charged against him. There was no direet evidence that 
he had done either of these things. If, on the other hand, 
some stranger had taken them from ihe range where they 
were kept or had found them after they had escaped and 
had sold them to the defendant, and the defendant had 
bought them in good faith relying upon the representation 
of the party in possession of them, he was not guilty of 
either of the crimes charged. This was the real issue sub- 
mitted to the jury, and the explanation of the defendant 
and his wife as to how the cattle came into the possession 
of the defendant was for the consideration of the jury. If 
the jury believed the evidence of the defendant and his 
wife upon this matter, they must of course find the de- 
fendant not guilty. When the county attorney and sheriff 
were allowed by the court to detail at large their conver- 
sation with the defendant's wife, after having brought her 
to the office hy the unwarranted use of the process of the 
court, the jury must have considered the evidence of im- 
portance, and, since it could have had no other purpose 
than to discredit the testimony of the defendant’s wife, it 
was at least probable that it was so regarded by the jury. 

The tenth instruction given by the court is as follows: 
“The jury are instructed that, where a witness has in- 
tentionally testified falsely to.a material fact or facts in 
the trial of a case, then the jury are at liberty to disregard 
the entire testimony of such witness, except in so far as 
the testimony of such witness may be corroborated by 
other substantial testimony or evidence.” This would 
have been applicable to the testimony if the jury believed 
that the facts were as the testimony of the county attorney 
and the sheriff was intended to show that the defendant’s 
wife admitted them to be. So far as we have observed, 
it has no relation to any other testimony in the case. This 
tends to make the error of receiving the testimony of the 
county attorney and sheriff in regard to her statements 
made to them the more dangerous. 
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4, When the cattle were found upon defendant’s prem- 
ises, other cattle with private brands were also found. 
Upon cross-examination the defendant was asked in re- 
gard to these other cattle. He answered that two of them 
he had had about a week and another about two weeks. 
This cross-examination was objected to, and it is now in- 
sisted that it was prejudically erroneous. It is intimated 
that another prosecution was pending in the same court 
for the theft of these other cattle, and that this cross-ex- 
amination was for the purpose of discrediting the defend- 
ant by insinuating that he participated in that theft also. 
Such a course would be erroneous and prejudicial, but the 
record does not present the question. It does not show 
that there was any other prosecution pending, or that the 
defendant was in any way prejudiced by this cross- 
examination. 

5. The court gave an instruction copied in part from 
the famous anarchist case which this court has so often 
disapproved. “The doubt which a juror is allowed to re- 
tain on his mind, and under which he should render his . 
verdict of not guilty, must always be a reasonable one. A 
doubt produced by undue sensibility in the mind of any 
juror in view of the consequences of his verdict, is not a 
reasonable doubt. And a juror is not allowed to create 
sources or material of doubt by resorting to trivial or 
fanciful suppositions and remote conjectures as to possible 
states of fact different from that established by the evi- 
dence.” The instruction as given is disapproved, and 
under the circumstances in this case was prejudicial to 
the defendant. 

6. Hearsay evidence was erroneously admitted as to 
the cattle having been seen at plaintiff’s place; but, as all 
parties concede that the cattle were there at the time 
specified, this evidence could not have been .prejudicial. 
The defendant requested the court to instruct the jury to 
the effect that, unless the “defendant, himself in person,” 
went to the range or pasture where the cattle were and 
took and drove them away with the purpose and intention 
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to convert them to his own use, they must find him not 
guilty. The defendant sold these cattle as his own, and 
if at any time while they were in his possession he, know- 
ing that they were the property of another who had never 
consented that the possession should be transferred to 
him, concluded to steal them, he would be guilty as 
charged. Skidmore v. State, 80 Neb. 698, is not in point. 
In that case the defendant was not actually or construc- 
tively present and participating at any time while the 
property was being converted. The defendant complains 
of the refusal of the court to instruct the jury as requested 
in the second instruction offered by his counsel. The 
substance of this request is given in better form in in- 
structions 5 and 12, given by the court. 

We do not find any error in the orders of the court com- 
plained of in regard to the plea in abatement filed by the 
defendant relating to the form of complaint before the 
examining magistrate or relating to the calling of the 
grand jury. The objection that the indictment contained 
the words “and the personal property of Thomas Byron,” 
instead of the words “of the personal property of Thomas 
Byron,” is immaterial. 

The sentence of seven years under the evidence in this 
case Seems severe, but, as there must be a new trial for the 
errors above indicated, we have refrained from discussing 
that question. 

The judgment of the district court is reversed and the 
cause remanded. 

REVERSED. 

Fawcett, J., not sitting. 


WILLIAM H. LANNING, APPELLEB, V. MICHAEL P, MUSSER BT 
AL., APPELLANTS. 
Ficep Fesrvary 16, 1911. No. 16,301. 


1. Adverse Possession. To constitute title tn real exsiate by adverse 
possession and limitatiun, the possession must be open, notorious, 
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exclusive and adverse to the owner and every other person 
during the entire statutory period of 10 years. 


EviwEncer. Where the land in question was adjacent to 
lands owned and occupied by the claimant, was not inclosed, nor 
were any buildings or other improvements thereon, the live 
stock of the claimant allowed to cross over and graze upon the 
land, the live stock of others not being excluded therefrom—the 
land being an open common—this did not constitute such adverse 
and exclusive possession as would ripen into a title by limitation. 


8. Taxation: Tax ForecLosurE Sate: Novick To REDEEM: SERVIOE. 
Where real estate was purchased at tax sale under the law as it 
existed in 1903 and during the month of June, 1905, the notice of 
expiration of time in-which to redeem was not required to state 
the time when the purchaser would apply for a deed. The sheriff 
of the county where the notice was to be served was the proper 
person to serve the same, the service being made by him in his 
official capacity. : 


4. : 3 : ConsTRUCTIVE Service. The notice of ex- 
Piration of time In which to redeem was directed to C. as “re- 
ceiver of the McKinley-Lanning Loan & Trust Company, Herman 
A. Peters,” and was served upon Peters by the sheriff, but C. was 
a nonresident of the county and personal service could not be 
made upon him therein. Notice was given by publication. The 
notice, as published, was directed to C. as “recefver of the 
McKinley Loan & Trust Company.” C. was the receiver of the 
McKinley-Lanning Loan & Trust Company. Held, That the 
notice as published was deficient and did not confer jurisdiction. 


Proor or Service. The affidavit of the 
publisher of the newspaper in which the notice was published 
stated that the notice was published three consecutive weeks in 
said newspaper, the first publication being made on the 30th day 
of June, and the last publication on the 14th day of July. The 
affidavit was sworn to on the 2d day of July of the same year, 
Held, That the proof of publication was insufficient. 


AppraL from the district court for Sheridan county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed. 


A. M. Morrissey, R. C. Patterson and A. G. Fisher, for 
appellants. 


A. W, Crites, contra. 
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Ruess, C. J. 


This is an action to quiet the title to lands described 
in the pleadings. The decree of the district court went 
in favor of the plaintiff. The defendants appeal, and file 
separate briefs. 

The defendants filed a motion to strike’ out certain 
designated portions of plaintiffs petition, and at the same 
time and in connection with the motion each one filed a 
general demurrer and answer. It is claimed in the briefs 
that the motion to strike and the demurrers were over- 
ruled over defendants’ exceptions.’ The record before us 
fails to show any action by the court upon said motion 
and demurrers, and the cause proceeded to trial upon the 
issues as formed in the pleadings. No error can be pred- 
icated upon this part of the case. If defendants desired 
rulings upon that motion and demurrers, they should have 
requested action of the court, and that should have been 
done before filing the subsequent pleading. The filing 
of the answers without a ruling waived both. The action, 
as against Musser, was to cancel a treasurer’s tax deed 
which is alleged to be void for want of compliance with 
the law. Tender and offer to redeem is alleged. As 
against Peters, the allegation is that he is in possession 
of the property without right, but by what authority he 
claims to own the land is not shown by the county records, 
and plaintiff does not know. By his answer Musser 
pleads adverse possession for Peters, and asserts title in 
favor of himself under his tax deed, and denies tender 
and offer to redeem by plaintiff. Peters asserts title by 
adverse possession and limitation. As to Peters’ defense 
the evidence fails to establish his claim. Aside from the 
evidence submitted that he sought to and did become the 
tenant of the holder of the legal title during the statutory 
period, there is no such evidence of exclusive adverse pos- 
session as the law requires by which a titie can accrue or 
possession can be protected. The evidence clearly estab- 
lishes the fact that during the whole time of his alleged 
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possession the land had been unimproved, unfenced, un- 
cultivated, and without buildings of any kind—an open 
common. He owned a large flock of sheep which pastured 
upon that and other lands, not owned by him, and upon 
which the stock of other people could go at pleasure. No 
effort at exclusive possession is shown. It is shown that 
at some time a fire-guard had been plowed on two sides 
of the land, but that same fire-guard was extended around 
a number of other tracts owned by others, as well as him- 
self, and it is apparent that its enly purpose was to pre- 
vent fires from burning off the pasture of a large tract 
which he desired to protect. During the progress of the 
trial, and after plaintiff had rested, Peters orally asked 
leave to amend paragraph three of his answer. There 
was no amended answer presented or offered to be filed. 
The proposed amendment consists of more than a page of 
typewritten matter, stated verbally to the court. It pre. 
sented no radically new issue. The questions therein 
sought to be raised were investigated by the evidence and 
tried, so that the error, if any, worked no prejudice to 
defendant. But, aside from that, there was no error in 
refusing an amendment, proposed as this was. So far 
as is shown by the record, it was never reduced to writing 
and presented to the court for its ruling. 

Plaintiffs title rests upon a proceeding by the county 
of Sheridan to foreclose a tax lien upon the land. That 
suit was commenced in 1899. The decree of foreclosure 
was entered October 9 of that year. On the 9th of No- 
vember following an order of sale was issued. At the 
sale Peters was the purchaser. The return was made. 
the sale confirmed, over the objections of Lanning, one of 
the parties to the suit, and deed ordered. Before the ex- 
ecution of any deed by the sheriff all parties to the action, 
including Peters, appeared in open court, and it was stip- 
ulated and agreed “by all of said parties that said sheriff’s 
deed should convey said tract of land to said Equitable 
Land Company instead of to the said purchaser H. A. 
Peters.” It was further stipulated that the defendants, 
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W. H. Lanning, trustee, and W. H. Lanning, should with- 
draw from the files of the cause the supersedeas bond and 
bill of exceptions theretofore filed. The court thereupon 
entered an order directing the sheriff to make the deed to 
the Equitable Land Company, through which plaintiff 
claims title, instead of to Peters, which was done. Peters 
now seeks to avoid that transaction by showing that the 
land company did not carry out its agreement with him by 
refunding to him the taxes which he had paid and giving 
him a lease upon the land, and alleges that upon its fail- 
ure so to do he repudiated the agreement and continued 
his adverse possession. That he continued such posses- 
sion as he had, without interruption by plaintiff's grantor, 
is without question, but it is equally clear that it was 
neither adverse nor exclusive. The order of the district 
court directing the deed to be made to the land company 
was right, and hag never been assailed, reversed, or set 
aside, and the evidence in this case shows no reason why 
it should be, 

The notice of expiration of time within which to redeem 
from tax sale, given by Musser to Carnahan, receiver of 
the McKinley-Lanning Loan & Trust Company, the then 
owner, and to Peters, is attacked by plaintiff as not having 
complied with the requirements of section 214, art. I, ch. 
77, Comp. St. 1909, in that it was served by the sheriff, 
without affidavit of service, and that it did not notify the 
parties that after the expiration of three months from 
the date of service “the deed would be applied for.” In 
this counsel have overlooked the fact that the notice and 
service and return thereof comply with the requirements 
of the law in force at the date of service. Comp. St. 1903, 
ch. 77, art. I, sec. 214. This section was amended by 
chapter 115, laws 1905, to read as the provision now is, 
but the amended law cannot be applied to this case. 

Carnahan, the receiver of the McKinley-Lanning Loan 
& Trust Company, was a nonresident of Sheridan county 
at the time of the giving of the nutice of expiration of time 
for redemption, and under the provisions of section 215, 
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art. I, ch. 77, Comp. St. 1908, notice was given to him by 
publication in a newspaper. The notice served on Pcters 
ran to “W. H. Carnahan, receiver of the MclKinley-Lan- 
ning Loan & Trust Company, Herman A. Peters,” and 
was returned served on Peters, but that after diligent 
search the sheriff was “unable to find W. H. Carnahan, re- 
ceiver of McKinley-Lanning Loan & Trust Co., in Sheridan 
county.” The notice as published ran to “W. H. Carna- 
han, receiver of the McKinley Loan & Trust Company, 
Herman A. Peters.” The company of which Carnalian 
was receiver was the “McKinley-Lanoning Loan & Trust 
Company.” The published notice was therefore insuf- 
ficient to confer jurisdiction over him. It also appears by 
the record of the affidavit of the publisher of the news- 
paper that the notice was published “3 consccutive weeks, 
tne first publication having been made on the 30 day of 
June 1905, and the last publication on the 14 day of 
July 1905,” but the jurat of the notary before whom the 
affidavit was sworn to certifies that it was subscribed in 
his presence and sworn to before him on the “2 day of July 
1905,” which was before the publication could have been 
completed. The proof of publication was therefore de- 
fective and not in compliance with the law. 

It follows that the decree of the district court should 
be affirmed, which is done. 

AFFIRMED, 
LETTON, J., concurs in the conclusion. 


Fawcett, J., not sitting. 


OMAHA Ensecrrio LicHt & POWER COMPANY, APPELLEE, ‘V. 
UNION FUEL COMPANY, APPELLANT. 


Frrep Fesruary 15, 1911. No. 16,305 


4. Deceit: Proor. It is a general rule of law that, in order to obtain 
redress or relief from the injurious consequences of deceit, it is 
necessary for the complaining party to prove that his adversary 
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has made a false representation of material facts; that the com- 
plaining party was ignorant of its falsity, and believed it to be 
true; that it was made with intent that it should be acted upon; 
and that it was acted upon by the complaining party to his 
damage. 


2. Sales: FaLse ReprESENTATIONS: AcTion: INsTRUCTIONS. In an ac- 
tion to recover back money paid for property which the plaintiff 
alleges was purchased in reliance upon false representations as 
to its quality, an instruction to the trial jury that if the plaintiff 
made the purchase under a contract for property of a certain 
quality, and that the defendant through misrepresentation and 
fraud delivered property of an inferior quality and the plaintiff 
was thereby damaged through the fraud of defendant, their 
verdict should be for plaintiff, is held erroneous, the element of 
the absence of knowledge on the part of plaintiff as to the 
quality of the property delivered and received, and that of 
plaintiff having been deceived by the representations, being 
omitted from such instruction. 


APPEAL from the district court for Douglas county: 
ABRAHAM L, SUTTON, JUDGE. Reversed. 


Smyth, Smith & Schall, for appellant. 
Weaver & Giller, contra. 


REESE, C. J. 


This action was instituted in the district court for 
Douglas county. In the petition the corporate capacity of 
both plaintiff and defendant is averred, and it is alleged, 
in substance, that between the 28th day of December, 
1906, and the 22d day of February, 1907, the defendant of- 
fered to sell plaintiff 14 cars of Cherokee slack or steam 
coal for the sum of $1,583.49, and falsely and fraudulently 
represented to plaintiff that the coal so offered was Cher- 
okee slack or steam coal; that plaintiff relied upon said 
representation, and was thereby induced to and did pur- 
chase said coal of defendant and paid therefor the sum of 
$1,583.49; that the coal so furnished and sold to plaintiff 
was not the coal contracted to be sold and delivered to 
plaintiff, but was slack or steam coal of an inferior and 
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cheaper quality, and not worth the said sum of $1,583.49, 
nor in excess of the sum of $933.49; that. the false repre- 
sentations were made by defendant with intent to cheat 
and defraud plaintiff, and by reason thereof plaintiff has 
sustained damages in the sum of $660, for which, with in- 
terest, judgment is demanded. 

The defendant, for answer, admits the corporate 
capacity of the parties; pleads a general denial of unad- 
mitted averments; admits the sale of coal substantially 
as alleged; alleges that upon the delivery of the coal to 
plaintiff it was examined and inspected by plaintiff at and 
before its delivery, was accepted, approved and used by 
plaintiff, and after it was consumed was paid for with full 
knowledge of the kind and quality thereof. Judgment 
dismissing plaintiff's action is demanded. 

For reply, plaintiff denies that the coal mentioned in its 
petition, sold to plaintiff by defendant, was inspected and 
examined at or before delivery; admits that the kind and 
quality of coal was approved and accepted by plaintiff; 
but avers that the approval and acceptance was based 
solely on, and was by reason of, the false and fraudulent 
representations of defendant, as alleged in the petition. 
The knowledge of the’kind and quality of the coal when 
paid for is denied, and it is alleged that the true kind and 
quality of the coal was not discovered by plaintiff until 
after it was consumed and paid for, when plaintiff de- 
manded of defendant a return of the excess of money so 
paid. The cause was tried to a jury, and a verdict finding 
in favor of plaintiff in the sum of $388.15 was returned, 
upon which a judgment was rendered. Defendant 
appeals. 

It is shown by the evidence that plaintiff ordered and 
received from defendant a number of cars of slack coal 
during the months of November and December, 1906, and 
January and February, 1907, the exact number is not ex- 
actly stated, but perhaps from 40 to 50 cars, which were 
consumed immediately upon delivery, all of which was 
paid for during the fore part of the month succeeding its 
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receipt by plaintiff. Some time after the full payment for 
the coal, plaintiff claimed that defendant had practiced 
a fraud upon it in the delivery of 14 of the car-loads by 
a misrepresentation of the quality or kind of coal de- 
livered, in representing it to be Cherokee slack, a superior 
quality, when in fact it was Iowa and Missouri slack of 
an inferior grade and value, and this suit is to recover the 
damages alleged to have been thereby sustained. It is 
shown that the coal was delivered in car-load lots at the 
power-house of plaintiff, received by its employees, and 
often immediately unloaded and consumed in the furnaces. 
It sufficiently appears that the Cherokee slack coal is 
mined in a certain district or locality in southeastern 
Kansas, known as the Cherokee district, that the steam 
producing quality of that coal is superior to that of either 
the Iowa or Missouri product and was worth more in the 
Omaha market than those grades, and that by a visual in- 
spection the difference can be detected by one accustomed 
to the handling of those coals. It appears from the evi- 
dence that, on the first of the month succeeding the de- 
liveries of the previous month, the bills for the price 
were presented for payment, and payment was made by 
the 10th of the month in which the bills were presented. 
This was the custom of the parties. In perhaps every 
instance the coal was consumed hefore payment, and in 
most cases before the presentation of the bills, for it is 
shown that on some occasions the coal would be con- 
veyed into the furnaces and consumed as fast as un- 
loaded from the cars. It is insisted by plaintiff that 
there was a fraudulent representation as to the 
quality of the coal contained in the 14 cars, that it 
relied upon the statements made, was damaged, and 
that the alleged fraud was not discovered until after 
its acceptance and payment, and therefore it is en- 
titled ta recover back such part of the money so paid as 
will compensate the loss. 

It is contended by defendant that “representations of 
quality” do not survive the acceptance of goods by the 
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yendee where the quality is known or can be ascertained 
by inspection at the tine the goods are delivered. 
Roman v. Bressler, 32 Neb. 240; Hazen v. Wilhelmie, 
68 Neb. 79; Cohen v. Hawkins, 74 Neb. 249; and Patrick 
v. Norfolk Lumber Co., 81 Neb. 267, in addition to a 
number of cases from other states, are cited in sup- 
port of the principle contended for. On the part of 
plaintiff, it is contended that the doctrine of those 
cases should not be applied for the reason that the 
fraud of defendant is clearly shown, and it should not 
be permitted to hide behind the rule contended for. While 
the fact was sought to be explained by defendant, there is 
evidence in the record which tends to prove, and frum 
which the jury might find, that when defendant’s attention 
was called to the fact that it was claimed that a fraud had 
been practiced upon plaintiff in the quality of the coal 
delivered, defendant procured and exhibited to plaintiff 
fictitious bills of lading or expense bills alleged to have 
been issued by the railroad company by which the coals 
were delivered to defendant. Proof of this action on the 
part of defendant, if as claimed by plaintiff, could be re- 
ceived as lending color to defendant’s conduct and actions 
at the time of the contract and delivery of the coal and 
showing a plan and purpose to deceive, although the al- 
leged false bills were presented many months after the 
delivery of the coal and payment of the price. 

The assignments of error are limited to alleged errors 
of the district court in giving certain instructions to the 
jury, in refusing to give a direction for a verdict in favor 
of defendant, and in overruling the motion for a new trial. 
There are three principal instructions which may be said 
to submit the case to the jury and which we quote. They 
‘are as follows: 

No, 2. “Before the plaintiff can recover in this case it 
must establish by a prepondrance of the evidence: Tirst, 
that the contract for coal between plaintiff and defendant 
was a contract for Cherokee coal. Second, that the de- 
fendant, through misrepresentation and fraud upon plain- 
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tiff, delivered Iowa and Missouri slack coal and collected 
therefor the price of Cherokee coal, and that said slack 
coal so delivered was of an inferior quality as compared 
with Cherokee coal and that plaintiff was thereby 
damaged.” 

No. 3. “If the plaintiff has satisfied you by a preponder- 
ance of the evidence that the contract was for Cherokee 
coal, and that the defendant, through misrepresentation 
and fraud on plaintiff, delivered to plaintiff Iowa and 
Missouri slack coal and collected therefor the price of 
Cherokee coal, aud you further find that said coal so de- 
livered was of an inferior quality and plaintiff was thereby 
damaged, through the fraud and misrepresentation of the 
defendant, then you are instructed your verdict should 
be for the plaintiff.” 

No. 4. “You are instructed this action is predicated on 
the fraud of the defendant, and unless the defendant is 
guilty of fraud by knowingly and wilfully delivering Iowa 
and Missouri slack or steam coal to the plaintiff while 
representing and claiming that the same was Cherokee 
slack or steam coal, the plaintiff cannot recover. In this 
connection you are further instructed that, if the plaintiff 
has failed to satisfy you by a preponderance of the evi- 
dence that the defendant delivered to the plaintiff Iowa 
and Missouri slack or steam coal while at the same time 
claiming and representing that the same was Cherokee 
slack or steam coal, then your verdict should be for the 
defendant.” 

The principal objection is made to the instruction num- 
bered 3. In Bigelow on Fraud, ch. 1, sec. 1, the subject 
of fraud and deceit is introduced in the following state- 
ment: “It is a general rule of law that, in order to obtain 
redress or relief from the injurious consequences of de- 
ceit, it is necessary for the complaining party to prove 
that his adversary has made a false representation of 
material facts; that he made it with knowledge of its 
falsity; that the complaining party was ignorant of its 
falsity, and believed it to be true; that it was made with 
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intent that it should be acted upon; and that it was acted 
upon by the complaining party to his damage.” The rule 
holding that the false representations must have been 
made with knowledge of their falsity on the part of the 
party making them has been modified in this state, and it 
has been held that averment and proof of scienter in an + 
action for fraud and deceit is not necessary. Gerner v. 
Mosher, 58 Neb. 135, 149, and cases therein cited. But it 
is clear that the lack of knowledge on the part of plaintiff - 
should be made to appear and the instruction should not 
have been given in the form in which it was submitted. 
In measuring the instruction by this rule it will be ap- 
parent that the trial court, doubtless by oversight, failed 
to include some of the material elements of fraud. There 
is no suggestion that it should be found from the evidence 
that plaintiff did not know of the true quality of the coal 
at the time it was delivered, or believed and relied upon 
the representations made and was ignorant of their fals- 
ity. In order to successfully maintain the action for 
fraud these elements must exist, and an instruction which, 
in stating the facts to be found, omits them, is to that ex- 
tent erroneous. There can be no doubt but that, had 
plaintiff known what kind of coal it was receiving during 
the time the coal was being delivered, there could be no 
fraud, for it would not have been deceived. It follows 
that the instruction was prejudicially erroneous and 
therefore a new trial will be granted. 

The judgment of the district court is reversed and the 
cause is remanded for further proceedings. 

REVERSED. 
Fawourt, J., not sitting. 
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CLINTON J. ANDERSON, APPELLEB, V. CHICAGO & NortTu- 
WESTERN RAILWAY COMPANY, APPELLANT. 


Fren Frsrvuasy 15, 1911. No. 16,272. 


1. Carriers: DiscsrmrnaTion: Starurory Provisions. Article V, ch. 
72, Comp. St. 1909, was enacted for the purpose of preventing 
unjust and unlawful discrimination by common carriers, and 
section la of that article, in order to accomplish that purpose, 
provides a reasonable method of preserving written evidence 
of the fact that cars were ordered by the shipper for the trans- 
portation of his live stock, the date of his order, and the time 
when the cars were to be furnished. 


2. 


Evmence. Where, in an action for damages for 
ap unlawful discrimination by the failure or refusal of the 
carrier to furnish cars for the transportation of live stock, it 
appears that the shipper has made a written order therefor in 
the book which the law provides shall be kept for that purpose, 
his proof as to the date of his order and the time when the 
cars were to be furnished to him should ordinarily be confined 
to his written order. 


3. ALTERATION OF INSTRUMENTS: BURDEN OF Proor. Where 


it is claimed that the order was changed or altered after it was 
signed by the shipper, the burden of proving that fact is on 
the one who asserts it 


AppEAL from the district court for Antelope county: 
ANSON A. WELCH, JuDGE. Affirmed in part and reversed 
in part, 


B. T. White, B. H. Dunham and C. C. Wright, for ap- 
pellant. 


N. D. Jackson and C. H. Kelsey, contra. 


BARNES, J. 


Action to recover damages for delay in the transporta- 
tion of live stock and for an alleged unlawful discrimina- 
tion. The plaintiff had the verdict and judgment, and 
the defendant has appealed. 


VOL. 88] JANUARY TERM, 1911. 431 


Anderson v. Chicago & N. W. R. Co. 


The petition in the trial court contained three counts or 
causes of action. The first two counts were for delays in 
transportation, and it igs contended by the defendant that 
the district court erred in allowing the jury to consider 
the time the stock was in defendant’s yard awaiting ship- 
ment as a part of the delay. We think the record fails 
to support this contention. The evidence seems to cover 
only the delay which occurred after the stock was loaded 
in the defendant’s cars for shipment, and before they 
reached the market in South Omz1ia, with its consequent 
effect upon the condition of the cattle and their market 
value. The record contains competent evidence which 
seems to sustain the verdicts rendered upon those counts 
and the judgment entered thereon. We are therefore of 
vpinion that to that extent the judgment of the district 
court should be affirmed. 

As to plaintiffs third cause of action, a more serious 
question arises. That cause is based on an alleged unlaw- 
ful discrimination against the plaintiff, and it is stated, 
in substance, in the petition, that on the 2d day of October, 
1907, the plaintiff was the owner of and had in his posses- 
sion 2383 head of cattle at Cody, Nebraska, which he 
desired to immediately ship over its line of railroad to the 
market in South Omaha, Nebraska; that for that purpose 
he orally requested the defendant to furnish him six cars; 
that the defendant failed and refused to furnish such cars 
or any part thereof; that again on the 14th day of October, 
1907, he requested and demanded of defendant that the 
cars for the transportation of his said stock be immediately 
furnished; that the defendant failed and refused to furnish 
such cars or any part thereof until the 28th day of Oc- 
tober, 1907; that the defendant was at all times from and 
between the 2d day of October, 1907, and the 28th day of 
October, 1907, possessed of suitable and sufficient equip- 
ment for the transportation of such stock; that on the said 
2d day of October, 1907, and from that date continuously 
until the 28th day of October, 1907, the defendant unlaw- 
fully and unduly discriminated against the plaintiff by 
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furnishing cars daily to divers other shippers of live 
stock, whose names the plaintiff is now unable to 
state; that on the 28th day of October, 1907, the de- 
fendant furnished the plaintiff with cars for trans- 
portation of his stock, and that plaintiff immediately 
delivered said cattle to the defendant for transporta- 
tion to South Omaha, Nebraska; that defendant de- 
livered said cattle to the plaintiff at South Omaha, Ne- 
braska, on the 29th day of October, 1907; that the net 
weight of. the plaintiff’s said cattle delivered at South 
Omaha, Nebraska, by the defendant as aforesaid was 
134,000 pounds; that the market price of cattle, such as _ 
the ones shipped by plaintiff as aforesaid, and the price re- 
ceived by the plaintiff, was on the 29th day of October, 
1907, 75 cents per hundred pounds lower than the price 
paid for such cattle on the date which said cattle would 
have been in the market at South Omaha had defendant 
complied with the request of the plaintiff and furnished 
cars at the dates on which the plaintiff requested and de- 
manded the same; that, by reason of the failure and re- 
fusal of the defendant to furnish the cars aforesaid, the 
plaintiff sustained damages in the sum of $1,005, for 
which sum, with interest from October 29, 1907, he prayed 
judgment. 

The defendant, by its answer, denied the foregoing al- 
legations, and alleged as a further and separate defense 
thereto that the only order for cars for the shipment of 
the cattle in question made by the plaintiff was on the 
14th day of October, 1907, at which time he made and 
signed an order on the book kept by the defendant com- 
pany at Cody, Nebraska, whereby he ordered seven cars 
for shipment of the cattle in question on the 27th day of 
October, 1907; that the cars were furnished at the time 
ordered, and that said order was the only one ever given 
as required by law, and that any and all oral requests or 
conversations were merged and therein superseded and 
countermanded. To the defendant’s answer there was a 
reply denying each and every allegation therein contained. 
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It appears from the record that the cause was tried as 
one for an unlawful discrimination, and it seems to be 
conceded that that was the nature of the plaintiff’s third 
cause of action. Upon the trial the plaintiff was per- 
‘ mitted to testify, over the defendant’s objections, that he 
orally ordered the cars for the shipment of the stock in 
question on the 2d day of October, 1907; and that he again 
orally ordered said cars on the 14th day of October, 1907. 
After the plaintiff had produced his evidence, the defend- 
ant was permitted to intradnce as a part of its defense an 
entry in the book described in its answer, which was kept 
for use at its station in Cody, Nebraska, in accordance 
with the provisions of section 10555, Ann. St. 1909, which 
reads as follows: “All shippers of grain, live stock and all 
other freight in car-load lots, whether as individuals ship- 
ping their own grain, freight, or as persons, firms, cor- 
porations or associations engaged in the general business 
of buying and shipping as aforesaid, shall enter written 
application for cars in a book kept for that purpose sub- 
ject to public inspection by the station agent nearest to 
the point at which cars are wanted, or any other person in 
charge of the railroad company’s business at a shipping 
point, stating the number of cars desired, when desired, 
and for what class of freight cars are to be used, and what 
point of the railroad line such cars are wanted, the same 
being some place at which the railroad company usually 
leaves cars to be loaded and unloaded, and also the des- 
tination of such cars, who shall keep a book for said pur- 
pose open for the inspection of the public.” This order 
the plaintiff admitted he had signed; and it conclusively 
shows that on the 14th day of October, 1907, the plaintiff 
made a written order for the cars in question which were 
to be furnished to him on the 27th day of that month. 

It appears, without dispute, that the cars were fur- 
nished to him at Cody, at the time named in the order, and 
that he drove his cattle from the ranch on that day and 
placed them in the defendant’s yards for shipment on the 
following morning. It further appears that, in order to 


31 
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avoid the effect of the written order above mentioned, the 
plaintiff testified that he did not know what it contained, 
and that, so far as he knew, it might have been changed 
after it was signed by him. On the other hand, the 
defendant’s agent at Cody testified that he had no recol- 
lection of the plaintifi’s having given him an oral order 
for the cars mentioned in the written order; that the order 
was in the same condition as it was at the time it was 
signed by the plaintiff; that he filled out the order in the 
presence of the plaintiff, turned the book around to him, 
and the plaintiff signed it; that the book was one kept in 
the office of the railroad company at Cody in accordance 
with the provisions of the statutes, and that no cars were 
furnished to any one at his station except such as were 
ordered in writing upon that book, and that no discrimi- 
nation had been practiced against the plaintiff. There 
was no allegation in plaintiff's reply that the book had 
been changed or altered in any manner, and, notwith- 
standing the foregoing facts, the court instructed the jury 
as follows: “You are instructed that the burden of prov- 
ing the written order for cars alleged to have been signed 
by the plaintiff on October 14, 1907, is on the defendant, 
and before you would be justified in finding that such 
written order superseded a prior order, a fair preponder- 
ance of the evidence must show that plaintiff signed such 
written order in the form in which it was introduced in 
evidence.” The court thereby placed the burden of proof 
upon the defendant to show that the order had not been 
changed or altered after it was signed by the plaintiff. 
This is one of the grounds of error assigned by the 
defendant. 

The record discloses that the written order in question 
bears upon its face no evidence of any change or alteration 
whatsoever; and, the plaintiff having admitted that he 
signed it, the burden of proving that it had been changed 
or altered after he had appended his signature thereto was 
upon him according to the well-settled rule which has been 
adopted in this state, McClintock v, State Bank, 52 Neb, 
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130; Dorsey v. Conrad, 49 Neb, 443; Colby v. Foxworthy, 
80 Neb. 239. 

The giving of an instruction which places the burden 
of proof upon the wrong party is reversible error. Ander- 
son v. Kannow, 3 Neb. (Unof.) 686. 

Defendant further contends that the court erred in giv- 
ing instruction 9 upon his own motion. By that instruc- 
tion the plaintiff was allowed to recover on his alleged 
oral order for cars, and without regard to his written 
order which superseded his oral order, if any, to wit, 
the alleged order of October 2. The jury were told, in 
substance, that the only question in relation to the third 
cause of action was whether or not the plaintiff had re- 
quested the cars on October 2, and they had not been fur- 
nished until October 27. It is contended that by this in- 
struction the trial court ignored and practically nullified 
the provisions of article V, ch. 72, Comp, St. 1909, relating 
to rates and unjust discriminations, which contains the 
section of the statutes above quoted. It is argued that 
the statute in question is mandatory; that it should be 
construed to be mandatory and conclusive in order to ac- 
complish the object intended by the legislature. The 
statute requires that the book described therein shall be 
kept open for public inspection in order that shippers may 
have ready access to the evidence as to the cars ordered, to 
consult the same as to the probabilities of receiving cars, 
and to prevent any claim on the part of the railroad com- 
pany that it had oral orders antedating the written orders 
given by shippers. It seems clear that if this statute is 
held to be directory or permissive, and not mandatory and 
exclusive, then the door is still open by which a railroad 
company may claim that, while the book required by the 
statute to be kept did not show any prior orders, yet it had. 
oral orders, made days and weeks in advance, which it 
was required to fill in advance of the orders entered upon 
the book and signed by the shippers. Before the passage 
of the act in question, frequent controversies arose between 
the shippers and the carriers as to when the cars were 
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ordered and when desired by a shipper. In order to pre- 
vent controversies of this kind, the legislature provided, 
among other things, that the shipper shall enter his writ- 
ten order in this book, kept accurding to the statutory 
provisions, and that when the order is thus entered it 
shall be the duty of the railroad company to supply all 
cars so applied for in the order of application. It would 
seem therefore that the entry of the order upon the book 
kept by the railroad company was a prerequisite—a con- 
dition precedent to the right to maintain an action for 
damages for unlawful discrimination in furnishing cars 
for the shipment of live stock. This is a reasonable reg- 
ulation and a proper and necessary mode of procedure to 
lay the foundation for an award for damages upon the 
ground of unjust and illegal discrimination. This statute 
imposes no hardship upon the shipper and is fair both to 
him and the railroad company, and, if enforced, it will 
obviate disputes between shippers and carriers and pre- 
vent discriminations in favor of one shipper and against 
another. 

In construing a statute like the one in question, the 
supreme court of the United States in Tezas & P. R. Co. 
v. Abilene Cotton Oil Co., 204 U. S. 426, said: “While 
repeals by implication are not favored and a statute will 
not be construed as abrogating an existing common law 
remedy, it will be so construed if such pre-existing right is 
so repugnant to it as to deprive it of its efficacy and 
render its provisions nugatory.” 

In District Township of the City of Dubuque v. City of 
Dubuque, 7 Ia. 262, 276, it ig said: “Affirmative words 
may, and often do, imply a negative of what is not affirmed, 
as strongly as if expressed. So, also, if by the language 
used a thing is limited to be done in a particular form or 
manner, it includes a negative that it shall not be done 
otherwise. Affirmative expressions that introduce a new 
rule imply a negative of all that is not within the 
purview.” 

It may be said, however, that as the statute in question 
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does not abrogate the plaintiff’s right to maintain a com- 
mon law action for unjust discrimination, such right of 
action still remains, but it is competent for the legisla- 
ture to require shippers, in order to lay the proper foun- 
dation for the maintenance of such an action, to make 
written instead of oral orders for such cars as they may 
need in the shipment of live stock. We are therefore of 
opinion that the method pointed out by the statute is ex- 
elusive. To hold otherwise would be to render the statute 
unavailing and in effect nullify its provisions. 

It was suggested upon the oral arguinent, and is tenta- 
tively stated in plaintiff's brief, that the action was simply 
one for diunages based on the failure of defendant to 
furnish ears to the plaintiff within a reasonable time, and 
not one for unlawful discrimination. If this were true it 
would not avail the plaintiff, for the record discloses that 
the defendant upon the trial offered competent evidence 
to show that, owing to the unprecedented demand for cars 
for the shipment of live stock during the month of October, 
1907, it was absolutely unable to furnish the cars desired 
by the plaintiff before the 27th day of that month. It of- 
fered to show the extent of its equipment for stock ship- 
ping purposes in the year 1906, together with the number 
of cars shipped over its line of road, upon which the sta- 
tion of Cody is situated, for that year. It offered to show 
the number of cars of live stock actually shipped over that 
division of its road during the month of October, 1907. It 
also offered evidence to show that its increase in equip- 
ment had more than kept pace with any demand that 
within reason might have been expected for that year. It 
offered evidence of the number of cars of live stock shipped 
over that division of its road in the month of October, 
1908, and the evidence thus offered showed conclusively 
that the number of such cars transported in October, 1907, 
exceeded by 670 the number transported either in the 
month of October, 1906, or 1908. In fact the evidence 
thus offered and excluded, over defendant’s exceptions, if 
believed by the jury, would have been a complete defense 
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to that kind of an action. The exclusion of this evidence 
was reversible error, and therefore from any point of view 
the judgment of the district court as to that cause of 
action must be reversed. 

The record discloses that by their verdict the jury 
found and returned a separate amount as to each cause 
of action and the court rendered judgment accordingly. 
This enables us to affirm the judgment of the district 
court as to plaintiff’s first and second causes of action and 
reverse it as to the third cause of action, which is accord- 
ingly done, and the cause is remanded to the district court 
for further proceedings not inconsistent with this opinion. 


JUDGMENT ACCORDINGLY. 


Goren T. HANHR ET AL, APPELLEES, V. ELLA K. PALMER, 
APPELLANT, ‘ 
Frep Fesruary 15, 1911. No. 16,309. 
1. Appearance. By a general appearance in an action the defendant 
waives all defects in the original summons. 


2. Appeal: Peririon. The objection that the petition in the district 
court states a different cause of action from the one tried in the 
justice court cannot be considered, where the record does not 
contain a copy of the original bill of particulars. 

8. Principal and Agent: Evmence. A letter written by an agent of 
a party with his knowledge and consent ordinarily is competent 
evidence against him. 

4. Appeal: Conriictine Evmencr. A judgment rendered upon con- 
flicting evidence will not be reversed unless it ig found to be 
clearly wrong. 


APPHAL from the district court ‘for Saline county: 
LESLIE G. Hurd, Jupen. Affirmed. 


Joshua Palmer, for appellant. 


R. M. Proudfit, contra. 
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BARNES, J. 


The plaintiffs recovered a judgment in the district court 
for Saline county for money expended in furnishing an ab- 
stract of title for the defendant at her request, and she 
has appealed. 

It appears that the plaintiffs commenced their action in 
justice court, where they recovered a judgment from 
which the defendant appealed to the district court, where 
the plaintiffs again had judgment. Complaint is now 
made of the insufficiency of the summons issued by the 
justice of the peace, but that question cannot be consid- 
ered, for the reason that the defendant appeared generally 
in the justice court, and asked for and procured a con- 
tinuance of the cause for the period of 30 days. By such 
appearance she waived all defects in the original sum- 
mons. Stelling v. Peddicord, 78 Neb. 779; Merchants Sav- 
ings Bank v. Noll, 50 Neb. 615. 

It is further claimed that the petition in the district 
court set forth a different cause of action from the one 
sued on in the justice court. This assignment cannot be 
considered for the record does not contain the original 
bill of particulars upon which the cause was tried in the 
justice court. 

It is also stated that the court erred in the admission of 
a certain part of plaintiffs’ evidence, to wit, the letter to 
plaintiffs requesting them to prepare the abstract in ques- 
tion. The objection is that the defendant did not write 
the letter herself. It appears that the letter was written 
with her knowledge and consent by her husband, who, she 
admits, was her agent and was entrusted with the man- 
agement of her business. Therefore the letter was com- 
petent evidence against her. Finally, it is contended that 
the judgment is not sustained by the evidence. It appears 
that the judgment was rendered upon conflicting testi- 
mony, and, as it is not shown to be clearly wrong, it must 
be affirmed, and it is so ordered. 

t= AFFIRMED, 


yg ' boy 
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EuizA B. WoRLHY, APPELLEH, V. SUPREME LODGE ROYAL 
ACHATES, APPELLANT, 


Fixep Frpruary 15, 1911. No. 16,298. 


Insurance: DELINQUENT ASSESSMENTS: ForFEITURE. Where the 
supreme lodge of a fraternal beneficiary society in its usual 
course of business, and for a long period of time, acting by an 
agent directly employed by it for that purpose, collected delin- 
quent assessments from its members, and without any action on 
the part of the members, without question and without requir- 
ing a certificate of health, continued the certificates in force, 
it will not be permitted to declare a forfeiture in a case where 
at a time when it was accustomed to receive such payments it 
ascertained that the assured was sick and unable to make a 
health certificate, and thereupon refused to receive the payment 
of such delinquent assessment unless such certificate was made. 


APPHAL from the district court for Douglas county: 
Grorcp A. Day, Jupcn. Affirmed. 


A. H, Burnett, for appellant. 
Weaver & Giller, contra. 


LETTON, J. 


This is an appeal from a judgment upon a fraternal 
beneficiary certificate in favor of the plaintiff who was 
the beneficiary named therein. The contract is admitted 
and forfeiture is relied upon as a defense. 

Dr. H. A. Worley, the assured, was a practicing physi- 
cian, resident in Omaha. He became a member of the 
defendant association in July, 1901. Assessments for ben- 
efits were made monthly, and during the membership of 
the doctor assessments 18 to 88, inclusive, became due and 
payable. The supreme lodge has its headquarters in 
Omaha; Irving G. Baright is its supreme president, and 
Miss B. L. Grinnell is its supreme secretary. They have 
occupied these positions ever since the organization of the 
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association. Dr. Worley was a member of Omaha Lodge 
No. lL. The evidence shows that it was customary for the 
secretary of this lodge to have a desk in the office of the 
supreme lodge, and also to be employed by the officers of 
the supreme lodge to procure new members and to collect 
delinquent assessinents, being paid by the snpreme lodge 
an additional compensation to that to which he was en- 
titled as secretary of the local lodge. This collector usu- 
ally called at the office of Dr. Worley each month for the 
past due assessment. On one occasion the doctor sent 
Mr. Dopson, who worked in his office, to the office of the 
supreme lodge with the assessinent then payable. Dop- 
son was then told by the supreme president that he need 
not bring the assessments, but that a collector would be 
sent for them each month. This conversation was re- 
peated to Dr. Worley. Assessments were piyable on the 
first day of each month, but were not delinquent until the 
first of the following month. It was the custom of Dr. 
Worley to pay his assessments to the collector after they 
became delinqnent, and no questions were asked and no 
certificate of health was ever required by him. 

The record, however, shows a certificate of health signed 
by the doctor and witnessed by the supreme president in 
1904, at a time when he had been delinquent for two 
months. How this came to be made is unexplained save 
by the inference that the payment being two months 
past due a certificate of health was required. The evi- 
dence of the supreme secretary shows that the pay- 
ment of a delinquent assessment was considered by the 
supreme lodge ipso facto as an application for rein- 
statement. The supreme lodge meets once in four 
years, and in the interval between its meetings the af- 
fairs of the society are managed and conducted by the 
executive officers. It is the duty of the supreme execn- 
tive board, which consists of the supreme president, su- 
preme vice-president, supreme past president, supreme sec- 
retary, and supreme chaplain, to pass upon applications 
for reinstatement. A majority of the board constitutes a 
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quorum. This board seldom met, and it is shown that 
the supreme secretary and one other member would usually 
meet once a month, and without certificates of health or 
other data or information than the report of payment by 
the delinquent would reinstate all delinquent members, 
and that occasionally, sometimes after four or five months 
had elapsed, when a quorum was present, a formal entry 
would be made ratifying the reinstatements made by the 
secretary, but that when the ratificatiun was had no health 
certificates or further information was before the board. 
Dr. Worley contracted a cold November 13, was able to 
be up and attend to patients at his house for about a week, 
but became worse and died on December 8, 1907. Mr. 
Clark, who occupied a room adjoining Dr. Worley’s office, - 
testified that about the 12th or 15th of November, 1907, 
Mr. Hopkins, secretary of the local lodge, who was also 
collecting delinquent assessments, came to the office, in- 
quired for Worley, and was told he was at home sick. 
Hopkins then explained that he had not called before for 
the reason that he had been out on his farm in the north- 
western part of the state, and that he would be back. The 
witness told Mr. Dopson, Dr. Worley’s office-man, of this 
conversation. On the 15th or 16th Dopson went to the of- 
fice of the supreme lodge and offered to pay the October 
assessment which was delinquent on November 1. He 
testifies that the supreme secretary told him he would 
have to pay the November assessment also; that he tele- 
phoned to Mrs. Worley, who told him to pay them both if 
he had money enough; that he had a $10 bill which he 
gave to the collector, but that the supreme secretary then 
said she would not accept it unless the doctor signed a 
health certificate. The money was then returned to him. 
The fact that Dopson was at the office and offered to pay 
the assessment is admitted by Miss Grinnell, but she denies 
saying that he must pay both assessments. She also tes- 
tifies that at that time she had heard that the doctor was 
sick, and therefore refused to receive the money without 
the health certificate. Mr. Hopkins, the secretary and 
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collector, testifies that he called for the October assess- 
ment the latter part of that month, and on its nonpay- 
ment told Dr. Worley he would have to attend to its 
payment himself, but the jury evidently believed Clark’s 
testimony as to a later visit. 

The defendant concedes that it has waived the necessity 
of payment of the assessment upon the day fixed, and that 
the tender by Dopson complied with one condition of re- 
instatement by payment of delayed dues and assessments, 
but contends that it has not waived the necessity of 
furnishing a certificate of good health such as the by-laws 
require, and that the failure of Worley to furnish such 
certificate when demanded by the supreme secretary 
operated as a forfeiture of all rights under the contract. 

We are of opinion, under the evidence, that the supreme 
lodge had by a long continued course of conduct led the 
assured to believe that the payment of the assessments 
within the first month after delinquency and without a 
health certificate continued the contract in force. The 
evidence of its secretary shows that this was its manner 
of doing business not only with Dr. Worley, but with all 
members who paid their delinquent assessments within 
such time. We believe Dr. Worley was entitled to rely 
upon the usual course of business of the supreme lodge, 
and that the respective rights and obligations as to pay- 
ment and the necessity of a health certificate were the 
same as if the money had been tendered before delin- 
quency. The manner of doing business of the supreme lodge 
virtually extended the period within which a reinstate- 
ment could be had without a health certificate being 
furnished until the first day of the month succeeding that 
upon which the technical delinquency occurred. The rein- 
statements before this time were made as a matter of 
course. Having thus lulled its delinquent members into 
security by waiving the provisions providing for a for- 
feiture, it would be manifestly unfair and unjust, whether 
on the ground of estoppel or on the ground of waiver, to 
allow the association to insist upon a strict compliance 
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with its by-laws as soon as it ascertained it was impossible 
for the assured to do so. 

The facts are so different from those of any other case 
which has been before this court that it is unnecessary to 
refer at length to former decisions. The feature which 
distinguishes this case from those cited by defendant is 
that the assured dealt directly with an employee of the 
supreme lodge itself, and with its officers, and not with 
the officer of a subordinate lodge. 

The writer still adheres to the views expressed in his dis- 
senting opinion in the case of Modern Woodmen of Amer- 
ica v. Pringle, 76 Neb. 384, 388, in a case where there was 
no knowledge by the supreme body of the attempted 
waiver by the officer of the local lodge and no ratification, 
but in this case the supreme body itself acted and the case 
falls within the rule of Modern Woodmen of America v. 
Lame, 62 Neb. 89; Supreme Tent, K. of M. W., v. Volkert, 
25 Ind. App. 627; Erdmann v. Mutual Ins. Co., 44 Wis. 
376; Niblack, Accident Insurance and Benefit Societies 
(2d ed.) sec. 300, and cases cited in those opinions. 

The judgment of the district court is 

AFFIRMED. 

Fawoert, J., not sitting. 


RICHARD QO. RICHARDS, APPELLEE, V. MISCINDA SMITH 
ET AL., APPELLANTS, 


Firep Fesruary 16, 1911. No. 16,300. 


Mortgages: FoRECLOSURE: UNRECORDED DEED: Priorities. Under the 
provisions of section 16, ch. 73, Comp. St. 1909, a sheriff’s deed 
to a purchaser without notice based upon proceedings foreclos- 
ing a recorded mortgage will convey a title superior to that 
obtained by a deed executed by the mortgagor before the fore- 
closure proceedings, but not recorded until after the recording 
of the sheriff’s deed. 
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APPEAL from the district court for Dawes county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


A. M. Morrissey and A. G. Fisher, for appellants. 
A. W. Crites, contra, 


LETTON, J. 

This is an action in ejectment. Judgment for plaintiff, 
and defendants appeal. Both parties claim title through 
ene & 1 Ruenult. On July 5, 1898, the land was con- 
veyed to Brandt. This deed was filed for record on the 
6th day of July. The plaintiff claims title by virtue of a 
sherift’s deed made in proceedings to foreclose a mortgage 
on the premises executed by Brandt on that day in favor of 
one Telford, which mortgage was afterwards assigned to 
Martha R. Falk. The sheriff's deed bears date of June 4, 
1897, and was recorded on June 10,1897. It conveyed the 
prentises te Martha TR. Falk, the plaintiff in that action, 
who on March 4, 1901, conveyed the premises to plaintiff 
by deed cf general warranty, 

The evidence fer the defendants shows that on the same 
day that Brandt executed the mortgage he conveyed the 
premises to one Kmma J. Allen by warranty deed. The 
defendants derived title by conveyance from her. 
The deed to Knma J. Allen was not recorded until June 
16, 1899, about two years after the recording of the sher- 
iff’s deed. In the foreclosure proceedings A. L. Brandt, 
W. J. Bowden, John Doe, and Mary Doe were made parties 
defendant. No summons was issued in the case, and the 
only service was by publication. The defendants contend 
that the evidence shows that at the time the foreclosure 
proceedings were begun defendants’ grantor, Emma J. 
Allen, was in possession of the land by a tenant named 
Wright, and that since the tenant was not served with 
summons the foreclosure proceedings could not affect their 
interests nor the interests of their grantor, Emma J. Al- 
len, and therefore conveyed no title as against them. 
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Defendants concede in their brief that if a summons had 
been served upon the tenant of Emma J. Allen the pro- 
ceedings would probably bind her, and that if Brandt had 
been sued before he conveyed the title he and his grantees 
would probably have been bound. The trouble with this 
argument is that it ignores the effect of the recording acts. 
The sheriff’s deed conveying the title obtained from 
Brandt through the foreclosure was placed upon record be- 
fore the deed to Emma J. Allen under which the defend- 
ants claim. 

Under section 16, ch. 73, Comp. St. 1909, all deeds and 
mortgages which are required to be recorded “shall be ad- 
judged void as to all such creditors and subsequent pur- 
chasers without notice, whose deeds, mortgages, and other 
instruments, shall be first recorded.” This statute has 
been construed in the following cases; Mansfield v. Greg- 
ory, 8 Neb. 432; Hurral v. Gray, 10 Neb. 186; Hubbart v. 
Walker, 19 Neb. 94; Sheasley v. Keens, 48 Neb. 57; 
Rumery v. Loy, 61 Neb. 755; and Munger v. Beard & Bro., 
79 Neb. 764. 

The question presented is whether the grantee in an 
unrecorded deed has a better title than a purchaser with- 
out notice at sheriff’s sale under foreclosure of a mortgage 
executed before the unrecorded deed, whose deed is re- 
corded first. Under the foregoing provisions of the 
statute, the unrecorded deed from Brandt to Emma J. Al- 
len, being recorded after the sheriff’s deed based upon the 
recorded mortgage to Telford, was void as against the pur- 
chaser at the sheriff’s sale. No person lived on the land 
which was unenclosed and used for grazing. It is true the 
witness Allen says he leased the land to the Wright broth- 
ers for 1895, 1896 and 1897, but he also says they used it 
for grazing and fails to show any visible possession other 
than that of wild land by grazing animals. We think the 
evidence fails to show occupation by any one sufficient to 
constitute notice to the purchaser at the sheriff’s gale. 
The fact that no service was made upon the Wrights is not 
inaterial since they claim no interest and their term has 
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long since expired. It seems to be contended that the 
service of summons in a foreclosure case upon a tenant and 
not upon his landlord would bind the interest of the land- 
lord; but, of course, this is not the law. The defendants 
have been in the actual possession of the land since 1900. 
This action was begun in 1907, so that the statute of limi- 
tations had not-run when the action was begun. At the 
time they purchased the sheriff’s deed was on record, so 
they cannot be said to be innocent purchasers. There is 
no satisfactory evidence of adverse possession prior to the 
time that the defendants purchased the land. 

The case was tried to the district court without the 
intervention of a jury. From the whole record, we are 
of opinion that its judgment was correct, and it is there 
fore 

AFFIRMED. 


Fawcett, J., not sitting. 


JACK C. GALLOWAY Vv. STATE OF NEBRASKA. 
Firep Fesrvary 15, 1911. No. 16,933. 


1. Criminal Law: Assistant Prosecutor. Where it appears that the 
fact that additional counsel was to assist the county attorney 
was known to counsel for the accused from and before the 
time of the beginning of the trial, and before any jurors were 
impaneled, and no prejudice is shown to have occurred to the 
rights of the accused, an objection to the appearance of guch 
additional counsel was properly overruled. 

: ImMatertaL Evipence. Ordinarily a judgment will not be 

reversed on account of the admission of immaterial evidence 

unless some prejudice has resulted to the accused, and this is 
especially true where other evidence of the same transactions 
is received without objection. 


8. Rape: Instructions. An instruction should respond to the issue 
before the court, and where the accused is charged with rape on 
@ child under 15 years of age it is not error to refuse an in- 
struction which is applicable alone to a charge of rape upon a 
child over 15 and under 18 years of age, 
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_ 


Erroe to the district court for Saline county: Lusi GQ. 
Hur, Jupce. Affirmed. 


Bartos & Bartos, for plaintiff in error. 


Arthur F. Mullen, Attorney General, and George W. 
Ayres, contra. 


LETTON, J. 


Plaintiff in error brings these proceedings to review a 
judgment of conviction of rape upon a female child under 
the age of 15 years. A number of errors are assigned 
which will be examined, but in different order from that 
in which presented. 

In making his statement to the jury, something was 
said by counsel for the accused which was objected to by 
Mr. G. N. Venrick. Defendant’s counsel then objected to 
the appearance of Mr. Venrick in the case, for the reason 
that Venrick was not the county attorney nor a deputy 
county attorney, nor appointed by the court in the case. 
The objection was overruled and exception taken. It is 
now contended that this ruling was erroneous. At the 
hearing upon the motion for a new trial, a showing was 
made by the state to the effect that Mr. Venrick is a young 
lawyer who had been associated with the county attorney 
in his office and in the trial of criminal cases for about 
nine months at ‘the time of the trial; that counsel for de- 
fendant had during all that time known these facts; that 
Venrick had appeared as counsel in this case from the 
time the case was called and before any jurymen were 
called into the box, and the fact that Venrick was to ap- 
pear with the affiant was known to defendant’s counsel be- 
fore and ever since he had been appointed to defend. This 
court has carefully preserved the rights of the accused in 
such matters even to the extent of saying that assistant 
counsel should be selected and appointed for the prosecu- 
tion before the trial, so that the defendant may in all fair- 
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ness be permitted to examine the panel of jurors with 

reference to the fact that such counsel is to be employed. 

Knights v. State, 58 Neb. 225. No request was made to. 
be allowed to re-examine the jurors, and the circumstances 

shown by the record in this case neither show any preju- 

dice to the defendant nor indicate that any error was made 

in overruling the defendant’s objection. 

It is next complained that the court erred in permit- 
ting testimony to be given with respect to what was done 
by the wife of the accused and Mina McKenzie, the sister 
of the complaining witness, at a time when both the ac- 
cused and the prosecuting witness were absent. In order 
to understand this point it will be necessary briefly to state 
the facts in the case. On the 22d of April, 1909, an adver- 
tisement appeared in the Nebraska State Journal of Lin- 
coln, Nebraska, as follows: “Wanted, Girl to work with 
man and wife in vaudeville; reference unnecessary ; $5.00 
per week and all expenses; 209 North 9th St. Suite 1.” 
This advertisement attracted the attention of the prose- 
cuting witness, Grace McKenzie, who answered it and ap- 
plied in person at the place specified. The accused and 
his wife were at the room, which was in a lodging house. 
After some conversation at that place, several other meet- 
ings were had with the prosecuting witness, both there and 
in the presence of her mother at the rooms where the 
mother and children lived. The family was poor, and 
consisted of the mother, two daughters, Mina, who was 16 
years of age, and Grace, who would be 15 years old on 
September 1, 1909, and a son about 7 or 8 years old. The 
older giri worked in the daytime in a restaurant at Uni- 
versity Place, a suburb of Lincoln, and the mother also 
worked out by the day. After some conversation with the 
mother, she assented to Grace going with the accused and 
his wife, provided the older sister Mina was also employed. 
An agreement was finally made by which Mina was em- 
ployed at $5 a week and expenses, ostensibly to sing and 
dance in vaudeville houses in different towns, and Grace 
was to go with them for three weeks for her clothes and 

32 
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expenses, and after that was to be paid at the same rate if 
she proved satisfactory. It was also arranged that Mrs. 
Galloway and Mina should go to Fremont to visit a friend 
of Mrs. Galloway’s and that the accused and Grace should 
go to Omaha to procure some stage dresses, and from there 
should proceed to Fremont to meet the others. Up to this 
point there appears to be no dispute in the testimony. On 
the evening of April 23 the girls with Mr. and Mrs. Gal- 
loway and a man called Brown, who seemed to be asso- 
ciated with the accused, went to the Burlington station in 
Lincoln together. Brown, Mrs. Galloway, and Mina left 
on a train, and Galloway and Grace took another train 
which departed shortly afterward. Grace testifies she 
believed that the others had gone to Fremont, and that she 
and Galloway were taking a train to Omaha. After their 
train had passed two or three stations and reached the 
little station of Burks, in Saline county, she says the ac- 
cused told her it was necessary to leave the train there and 
to walk across to another station in order to take another 
train for Omaha; that they left the train, walked some dis- 
tance along the railroad track, and then along a wagon 
road to a secluded spot on the banks of a creek, where the 
accused feloniously assaulted her. She testified that they 
then walked several miles into the town of Crete, where 
the accused took her to a hotel, procured a room and reg- 
istered for her; that he then left her, saying that he was 
going to look for the other girls; that she stayed at the 
hotel that night alone, and the next morning the accused 
returned and took her to another hotel, where she found 
the remainder of thé party. After breakfast that morning 
the two men procured some fishing tackle, some lunch and 
a number of bottles of beer, and the whole party spent the 
day fishing in the river a short distance from the town. 
That night Mrs. Galloway, Brown, and Grace took the 
train to Wilber, leaving Mina and the accused at Crete. 
When they reached Wilber, Mrs. Galloway went to the 
hotel with Grace, registered for her under an assumed 
name, paid for the room with money which she had ob- 
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tained from the girl, and left her at the hotel. The next 
morning complaint was made by Grace to the wife of the 
hotel keeper as to her treatment by the accused, and he was 
arrested near Wilber later in the day. 

It is the admission of the testimony of Mina McKenzie 
describing the movements of Mrs. Galloway and herself 
after they reached Crete which is assigned as being pre- 
judicially erroneous. This testimony was to the effect that 
_the witness believed they were going to Fremont until Mrs. 
Galloway suggested that they get off at Crete, and that 
after they reached there Mrs. Galloway went to a hotel and 
procured a place for the witness to stay; that the next day 
when they were all together at the fishing picnic, whenever 
the sisters would approach each other, Mrs. Galloway 
would come up and interrupt them and begin to talk about 
rehearsals, and that afterward the party again separated, 
as was testified to by Grace. The theory of the state evi- 
dently was that both the accused and his wife had knowl- 
edge of the criminal act; that the reason that Grace made 
no complaint the next day was that Mrs. Galloway pur- 
posely prevented her from communicating with her sister; 
and that the evidence was material as explaining her fail- 
ure to complain. It is shown, however, that Grace had op- 
portunity to complain to others at the hotel in the absence 
of both the accused and his wife, and we are not inclined to 
place much stress upon this suggestion. There were 
other doings of the party at Crete admitted in evidence, 
but none showing any criminal act of any kind. It is 
true that evidence of another crime would not be admis- 
sible and might be prejudicial under the issues framed, but 
the evidence objected to falls far short of showing any 
connection with any other offense. Moreover, much evi- 
dence along this line was received without objection, and 
the accused and his wife told practically the same story as 
to the doings of the party at Crete. The defendant insists 
that this was evidence of a conspiracy and that no eon- 
spiracy was charged, but, as we have seen, the evidence 
fails to show anything more than a concerf of action be- 
tween the defendant and his wife at the very most, 
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The jury were entitled to know what the circumstances 
were as to the making or failure to make complaint, and 
it would have heen difficult to do so without showing what 
was done by the party after they reached Crete. The facts 
shown as to no complaint being made and of the friendly 
terms which seemed to exist were evidence in favor of the 
accused rather than against him, and while perhaps not 
very material we cannot see wherein the defendant suf- 
fered any prejudice by the admission of this testimony. 

Defendant complains of the refusal of the court to give 
instruction No. 6 tendered by him, which instructed the 
jury that if they believed Grace McKenzie to be over 15 
years of age and under 18 and unchaste, or if they enter- 
tained a reasonable doubt as to her chastity, they should 
acquit unless they believed she was under 15. The ac- 
cused was charged with an assault on a child under 15 
years of age, and the court instructed on its own motion 
that in order to convict the jury must be satisfied beyond a 
reasonable doubt that the complaining witness was a fe- 
male child under that age. The instruction tendered did 
not respond to the issue before the jury and was properly 
refused, and the instruction given was as favorable to the 
accused as the charge warranted. 

Error is also assigned as to the overruling of defendant’s 
challenge to the juror Jacobec. We think this juror was 
competent, and the challenge was properly overruled. 

It is also complained that the evidence does not support 
the verdict. We are of opinion that the story of the com- 
plaining witness is sufficiently corroborated and the evi- 
dence ample to sustain the conviction. 

It is also complained that the sentence imposed is ex- 
cessive. The maximum punishment was inflicted, and 
while the penalty seems severe, under all the circum- 
stances in the case, we are not prepared to say that it is 
so excessive as to warrant us in interfering with the dis- 
eretion of the trial court. 

We find no prejudicial error in the proceedings of the 
Cott bf esspt and its judement is 

AFFIRMED, 
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BarRnny McCaABE, APPELLEE AND CROSS-APPELLEE, V. EQUI- 
TABLE LAND COMPANY, APPELLANT; ROLLIN B. BAL- 
LARD, INTERVENER, CROSS-APPELLANT, 


Frrep Fesrvary 15, 1911. No. 16,267. 


1. Mortgages: CoNnsrructive Srervick: Names. “For the purpose of 
giving constructive notice to a defendant in a suit to foreclose 
a mortgage, where he is not sued on a written instrument 
signed by himself, his legal name includes his first Christian 
name and surname.” Butler v. Smith, 84 Neb. 78. 


2. Quieting Title: Vom Forectosure ProckrEpines: RichtTs oF Mort- 
aacor. If a valid real estate mortgage has been foreclosed, even 
though the proceedings are void, the mortgagor will not be heard 
to question the title acquired thereby unless he pays or tenders 
the amount of the debt and interest. 


3. And if the purchaser subsequently pays 
taxes levied on the land and delinquent, the mortgagor, as a 
condition to equitable relief, will also be compelled to pay the 
amount of those taxes with interest. 

4. INTERVENTION: E\vipence. If a third person intervenes in 


a suit wherein a mortgagor and mortgagee are litigating their 
interests in real estate, and it appears that the land was con- 
veyed to the intervener 18 years theretofore to secure payment 
of his grantor’s matured debt, and the intervener offers no evi- 
dence to prove the amount thereof, but contends that he owns 
the land by title in fee simple, a decree quieting title in the 
plaintiff will not be disturbed on the intervener’s appeal. 


APPEAL from the district court for Box Butte county: 
JAMES J. HARRINGTON, JuDGH. Affirmed in part and re- 
versed in part, 


Albert W. Crites, for appellant. 
A. W. Morrissey, for cross-appellant. 
William M. Iodence, contra. 


Root, J. 


This is an action to quiet in the plaintiff title to a tract 
of land in Box Butte county. Rollin B. Ballard inter- 
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vened and also asserted title to the real estate. “The plain- 
tiff prevailed, and the intervener and the defendant 
severally appeal. 

January 1, 1890, the plaintiff executed his promissory 
note, payable five years thereafter, to the McKinley-Lan- 
ning Loan & Trust Company, and to secure its payment 
mortgaged the Jand in suit. In 1891 the plaintiff conveyed 
the land by quitclaim deed to Rollin B. Ballard, a resident 
of Iowa. The defendant, the Equitable Land Company, 
became the owner of the mortgage debt, dnd in 1903 com- 
menced an action to foreclose its lien. In the petition filed 
in that action R. B. Ballard and Barney McCabe are 
named as defendants. No process was served upon Mc- 
Cabe and the only notice given to Ballard was by publica- 
tion. Neither of these defendants appeared in the action, 
nor does the proof show that they knew that it had been 
commenced, until long after judgment. In 1904 the land 
was purchased at sheriff’s sale by the Equitable Land Com- 
pany. The sheriff’s deed and all of the other conveyances 
herein referred to were duly recorded. Since about 1899 
the land has been used in connection with other tracts for 
pasturing sheep, but, except during a brief interval in 
1898, the plaintiff has at all times, since the mortgage was 
executed, exercised complete dominion over the real estate. 
The plaintiff contends that the conveyance to Ballard wag 
intended as a mortgage, that the demand secured thereby 
was largely fictitious and has been satisfied, and that the 
statute of limitations bars a foreclosure. The district 
court found generally in the plaintiffs favor and quieted 
his title to said premises. 

We are satisfied that the conveyance to Ballard is a 
mortgage. In 1891 McCabe and Ballard were jointly en- 
gaged in purchasing, shipping and selling live stock in 
Iowa. Ballard’s bookkeeper secured the conveyance while 
McCabe was ill. McCabe testified that he did not owe the 
amount set forth in the written defeasance signed by Bal- 
lard, and that Ballard subsequently collected partnership 
assets sufficient to pay the greater part of that debt. 
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There is no evidence to contradict McCabe. Ballard con- 
tends that he owns the land, and that McCabe had a mere 
right to repurchase it upon conditions which have uot been 
performed. The pleadings gave ample notice of the plain- 
tiff’s contention, and since the amount actually due Bal- 
lard when the deed was made is in doubt, and we cannot 
find that fact from the evidence nor ascertain whether any 
part of the debt is yet unpaid, Mr. Ballard must take the 
consequences flowing from his attitude in failing to testify 
to the transactions. ; 

Upon the defendant’s appeal we find that it owned the 
note given by the plaintiff to the McKinley-Lanning Loan 
& Trust Company and has not parted with its title thereto, 
and that the debt has not been paid. Since process was 
not served upon McCabe in the foreclosure suit, he is not 
bound thereby. Ballard at all times has been a nonresi- 
dent of Nebraska, and notice by publication to “R. B. Bal- 
lard” did not give the court jarisdiction over him. But- 
ler v. Smith, 84 Neb. 78, and cases cited in that opinion. 

The plaintiff not only asks the court to cancel the mort- 
gage, but also assails the proceedings in the foreclosure 
suit. The purchaser at the sheriff's sale acquired the 
rights of the plaintiff, and of the defendants upon whom 
process was served. In the instant case the owner of the 
mortgage was that purchaser, so that it still owns the 
mortgage debt and the mortgage lien. This mortgage 
was valid in its inception, and capable of enforcement at 
the time the foreclosure proceedings were instituted. The 
mortgage debt has not been paid, nor has the mortgage 
been canceled or released. This court has uniformly held 
that, if a valid real estate mortgage las been foreclosed, 
the mortgagor will not be permitted to assail the title ac- 
quired thereby without first paying or offering to pay the 
mortgage debt. Loney v. Courtnay, 24 Neb. 580; Stull v. 
Masilonka, 74 Neb. 309; Barney v. Chamberlain, 85 Neb. 
785. The plaintiff relies upon section 61a, ch. 73, Comp. 
St. 1909, but that act does not purport to authorize a’ 
court of equity to cancel void judicial proceedings without 
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imposing reasonable conditions upon a plaintiff seeking 
that relief. 

The plaintiff argues that the defendant, by submitting 
its title to the court, waived the protection of the prin- 
ciples involved in these decisions, and that the court, in- 
dependently of statute, had the right to annul the sheriff’s 
deed without imposing conditions upon the mortgagor. 
The defendant did not come into court on its own motion, 
but appeared in response to a summons issued at the 
plaintiff’s request. The decisions cited by the plaintiff to 
sustain his position, that the court should decree which 
party has the better title to the real estate, with one ex- 
ception deal with cases where neither party objected to 
the jurisdiction of the court until after judgment, at 
which time the defeated party argued that the action 
should have been at law. The statute of limitations was 
not involved in any of these cases. Peterson v. Ramsey, 
78 Neb. 235, does not modify or overrule Loney v. Court- 
nay or Stull v, Masilonka, supra, but the principles an- 
nounced in these cases are approved. 

The plaintiff has paid no part of the mortgage debt of 
$500, nor has he paid all of the taxes levied upon his 
land. The defendant, or those under whom it claims, 
have paid taxes as follows: $3.33 paid May 11, 1905; 
$24.48 paid September 25, 1903; $1.25 paid January 2, 
1904; $1.33 paid April 20, 1905; and $1.65 paid March 
15, 1906. Payment of the mortgage debt, with 7 per 
cent. annual interest thereon from January 1, 1890, and 
payment of the money paid as aforesaid for taxes, with 
like interest from the date of every payment, should have 
been made a condition precedent to granting the plain- 
tiff equitable relief, 

The decree, therefore, is affirmed upon the intervener’s 
appeal, but reversed upon the defendant’s appeal, with 
directions to enter a judgment in conformity with this 
opinion, and the defendant shall recover its costs, 


JUDGMENT ACCORDINGLY. 


Vou. 88] JANUARY TERM, 1911. 457 


McCabe v. Reed. 


BARNEY MCCABE, APPELLEB, V. MARY EB. REED; GIRARD 
TRUST COMPANY, CROSS-APPELLANT; ROLLIN B. BAL- 
LARD, INTERVENER, APPELLANT. 


Froep Fesruary 15, 1911. No. 16,277. 


Mortgages: Suir To CANcEL: OWNERSHIP OF DEBT: Evipence. If the 
defendant in an action to cancel a mortgage produces the notes 
secured thereby, and it appears that he has controjled and had 
undisputed possession of the instruments for many years under 
a claim of title thereto, these facts will sustain a finding that 
he is the owner thereof, notwithstanding they are indorsed pay- 
able to the order of a third person. 


APPEAL from the district court for Box Butte county: 
JAMES J. HARRINGTON, JUDGH. Affirmed in part and re- 
versed in part, with directions. 


A. M. Morrissey, for appellant. 
Boyd & Barker, for cross-appellant. 
William M. Iodence, contra. 


Root, J. 


The material facts in this case are almost identical 
with those referred to in McCabe v. Equitable Land Co., 
ante, p. 453. There is this difference: Mrs. Reed, the 
owner of a certificate of tax purchase, commenced an ac- 
tion to foreclose her lien upon the land involved in this 
action, and impleaded the mortgagee as a defendant, and 
a subsequent holder of the note secured by the mortgage 
intervened. In that suit a decree was rendered fore- 
closing the tax lien and the mortgage. The intervener in 
that action purchased the land at sheriff’s sale in October, 
1904, but did not take possession of the real estate. The 
court in the instant case canceled the mortgage and 
quieted the title to the real estate in the plaintiff upon 
condition that he should pay the defendant the amount of 
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the tax lien, and, if he failed to do so, that the land 
should be sold to satisfy that lien. 

The evidence with respect to Rollin B. Ballard’s inter- 
est in the land is identical with the evidence upon that 
issue in McCabe v. Equitable Land Co., supra, and, for 
the reason stated in our opinion in that case, Mr. Bal- 
lard’s appeal in this case should not be sustained. 

The plaintiff argues that the defendant did not prove 
that the intervener in the tax foreclosure suit owned the 
note and mortgage in question. The note and the mort- 
gage are attached to the files in that case. These in- 
struments, with all the indorsements thereon, were re- 
ceived in evidence during the trial of this case. The 
note bears several restrictive indorsements which pur- 
port to vest title in the McKinley-Lanning Loan & Trust 
Company. An agreement between McCabe and the Mc- 
Kinley-Lanning Loan & Trust Company for an extension of 
the maturity of the mortgage debt was offered in evidence 
but excluded by the court. This agreement was indorsed 
by the payee to the intervener in the tax foreclosure suit, 
the Girard Life Insurance, Annuity & Trust Company, 
but the indorsement was excluded. The original payee 
of the note entered a voluntary appearance in Mrs. 
Reed’s suit, and summons was served upon the trus- 
tee named in the mortgage deed, but prior thereto they 
had parted with all title to the mortgage debt. The de- 
livery of a negotiable promissory note indorsed to the 
order of a third person will not in itself transfer title to 
the note (Gaylord v. Nebraska Savings & Exchange Bank, 
54 Neb. 104), but an equitable assignment will result from 
the sale and delivery of the note without an indorsement, 
and the equitable owner may maintain an action thereon 
in his own name (Greeley State Bank v. Line, 50 Neb. 
434). And the possession of an unindorsed negotiable 
promissory note by some person other than the payee or 
indorsee may sustain a finding that the equitable title 
followed the possession. Cather v. Damerell, 5 Neb. 
(Unof.) 175. 
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In the instant case the original note and mortgage were 
produced in the tax foreclosure case by the intervener 
therein, and they have remained in the custody of the 
clerk of that court for more than six years. No one 
other than that person asserts title to those instruments, 
and we are of opinion that there is prima facie proof of 
title in the intervener in the tax case, the defendant in 
this action. Sanford v. [Atchenberger, 62 Neb. 501. The 
note is for $500, and bears interest from February 1, 1888. 
Payment of the principal sum, with 7 per cent. annual 
interest from that date, should have been made a condi- 
tion precedent to granting the plantiff equitable relief. 
McCabe v. Equitable Land Co., supra. The defendant 
also paid taxes upon the land subsequent to the sheriff’s 
sale, viz., for 1904, $1.33; for 1905, $1.65; for 1906, $1.65; 
but the proof does not show the dates upon which those 
payments were made. 

The decree of the district court therefore is affirmed 
upon the intervener’s appeal, but reversed upon the de- 
fendant’s appeal, with directions to take evidence to prove 
the date those taxes were paid and to enter a decree in 
conformity with this opinion. The costs of this appeal 
to be taxed to the defendant Girard Trust Company; but 
in all other respects it shall recover costs, 


JUDGMENT ACCORDINGLY. 


ANDREW J. METZ, APPELLEE, V. CHICAGO, BURLINGTON & 
QUINCY RAILROAD COMPANY, APPELLANT, 


Frrep Fepsruary 15, 1911. No. 16,288. 


1, Master and Servant: Ingury To SERVANT: EXMPLOYER’s LIABILITY 
Acr. <A railway company’s servant employed in its water sup- 
ply department and engaged in digging a well to be used in 
supplying its locomotive engines with water is within the pro- 
tection of section 3, ch. 21, Comp. St. 1907. 
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If a servant thus employed and while engaged in 
that work is injured as a result of the negligence of a fellow 
servant, the employer is at least prima facie liable therefor. 


3. Appeal: NEGLIGENCE: INsTRUCTIONS. In such a case, if the defend- 
ant pleads that the plaintiff’s injuries were caused by the neg- 
ligence of a fellow servant, and the court instructs the jury 
that the defendant is not Hable for injuries caused by risks that 
were known to the plaintiff or were obvious to a man of his 
experience and understanding, and there is no proof that the 
plaintiff was negligent, a verdict in his favor will not be re- 
versed because of errors in the court’s charge which could not 
have prejudiced the defendant. 


4. Hearsay evidence tending to prove a material fact, if admitted 
without objections, may sustain a finding of the existence of 
that fact. The probative force of such evidence ig for the jury 
and not for the court to determine. 


APPEAL from the district court for Lancaster county: 
WILLARD FE. STEWART, JUDGE. Affirmed. 


James EH. Kelby, Halleck F. Rose, Frank E. Bishop and 
Hazlett & Jack, for appellant. 


Shepherd & Ripley, contra. 


Root, J. 


In January, 1908, the defendant was constructing a 
well about 30 feet in diameter adjacent to its pumping 
station near the city of Lincoln, and the plaintiff was in- 
jured while in its employ in that service. The excava- 
tion was about 55 feet deep, and a steam pump installed 
at the bottom of the well was used te discharge, throngh 
a four-inch pipe, the inflowing water, so that the well 
might be dug deeper. This pipe rested against three 12 
by 14 cross-timbers, one at the top of the well, another 14 
feet below, and a third 14 feet further down. A piece of 
2 by 6 plank was spiked to each heam elose to and on 
either side of the pipe, and a similar piece of plank joined 
the other two picces so as to enclose the pipe. The beams 
were securely fastened at each end to steel rails which 
extended across the well at right angles to the beams and 
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were anchored in a rock wall which had been built around 
the exterior of the well. The normal operation of the 
pump caused the pipe to vibrate, and whenever sand or 
particles of rock interrupted that operation the pipe would 
“buck” and churn so as to spring these beams as much as 
two inches, and the pipe itself would rise and fall as 
much as five inches. While the plaintiff was working 
at the bottom of the well, two of the planks became de- 
tached and fell upon his head, cutting his scalp and in- 
juring him more or less seriously. The plaintiff pre- 
vailed, and the defendant appeals. 

The defendant severely criticises the court’s charge, 
and stoutly maintains that the instructions requested by 
. it should have been given. The plaintiff defends the 
charge, and says that in any event, under the issues and 
the evidence, no verdict other than for the plaintiff should 
have been returned. The facts stated in the petition will 
sustain a judgment in the plaintiff’s favor. The de- 
fendant by way of answer denies any negligence on its 
part, and alleges that the plaintiff's injuries were caused 
by his own negligence and the negligénce of his fellow 
servants, and pleads assumption of risk. 

At the time the plaintiff was injured, chapter 48, laws 
1907 (Comp. St. 1907, ch. 21, sec. 3 et seq.) was in force, 
and by its terms a railway company operating railway 
cars in Nebraska is made liable to any of its employees 
injured by reason of the negligence of a fellow servant 
while the injured employee is engaged in construction or 
repair work. In Sioboda v. Union P. R. Co., 87 Neb. 200, 
this act was held to be a valid law. The petition and the 
proof establish that the well in question was used in con- 
nection with the defendant’s railway, and the defendant 
pleads that the plaintiff was employed in its water supply 
service at the time of the injury. The plaintiff was within 
the protection of this statute, and the answer therefore 
admitted a qualified liability. There is no proof, as we 
* understand the record, that the plaintiff assumed the risk 
of injury resulting from his fellow servant’s carelessness, 
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and there is no proof that the injury resulted from his own 
carelessness. It may be questioned whether under the is- 
sues and the evidence the question of assumption of risk 
should have been submitted to the jury, but it was, and 
by their verdict they say the risk was not assumed. The 
vital issues were the extent of the plaintiff’s injury and 
the amount he should recover therefor. , 

The defendant’s counsel urge that the recovery is ex- 
cessive. If the plaintiff testified truthfully, the verdict 
is not excessive, and that fact was one for the jury and 
not this court to determine. 

Complaint is made that there is no basis for an assump- 
tion in a hypothetical question that the plaintifi’s skull 
was fractured. The plaintiff’s wound was dressed by Dr. 
Everett, the defendant’s surgeon. The plaintiff was per- 
mitted, without objection, to testify that Dr. Everett 
said at the time with reference to the outer wall of the 
plaintiff's skull, “It is just broken through,” and “It is 
chewed up pretty bad.” Two physicians testified for the 
plaintiff. In part their conclusions were drawn from a 
personal examination of the plaintiff and in part from a 
hypothetical state of facts, which included an assump- 
tion that the plaintiff's skull had been fractured. Dr. 
Everett denied having made the statement testified to 
by the plaintiff, but it was for the jury to find whether 
he said so or not. The defendant argues that, although 
Everett did make the statements, it is not bound thereby. 
Hearsay testimony admitted without objection may sus- 
tain a finding based solely thereon. Sheibley v. Nelson, 
84 Neb. 393. Dr. Finney also testified that there is a 
depression or indentation beneath the scar upon the plain- 
tiff’s head, and testifies, in effect, that this condition may 
have been caused by an injury to the skull. There was 
therefore no error in permitting the physicians to answer 
the hypothetical question. 

While we do not approve the court’s charge in every 
particular, we are of opinion that upon the entire record 
it is not prejudicially erroneous. There is sufficient evi- 
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dence to sustain the verdict, and the judgment of the dis- 


trict court therefore is 
AFFIRMED. 


BARNES and LErron, JJ., concur in the result. 


Fawcett, J., not sitting. 


JOHN M. WESTERFIELD, APPELLANT, V. LARDNER HOWELL 
BET AL, APPELLEES, 


Frep Frsrvary 16, 1911. No. 16,294. 


Quieting Title: Vom Foreclosure PROCEEDINGS: PURCHASE SUBJECT TO 
Mortaace. If a valid real estate mortgage has been foreclosed, 
even though the proceedings are void, one who purchased the 
equity of redemption subject to the mortgage will not be heard 
to question the title acquired by reason of those proceedings, 
unless he pays or tenders the amount of the mortgage debt and 
interest. 


APPEAL from the district court for Lincoln county: 
HANSON M. Grimes, Jupen. Affirmed. 


Ellery H. Westerfield, for appellant. 
A. Muldoon, contra. 


Root, J. 


This is an action to quiet in the plaintiff title to a tract 
of land. The defendants prevailed, and the plaintiff 
appeals. 

In 1892 the plaintiff purchased the land in controversy 
subject to a mortgage which was subsequently foreclosed. 
The defendants purchased the land at the sheriff’s sale. 
The plaintiff asserts that in the foreclosure proceedings 
the court did not acquire jurisdiction over the real estate, 
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and that the decree and the sheriff’s deed are void. The 
plaintiff does not contend that the mortgage was invalid, 
paid or satisfied at the time those proceedings were insti- 
tuted, or that the mortgage debt has been paid, but relies 
upon section 61a, ch. 738, Comp. St. 1909, which provides 
for quieting title to real estate as against unenforceable 
liens. The plaintiff does not confine his petition to the 
mortgage lien, but assails the foreclosure proceedings and 
the sheriff’s deed. He has not paid, nor does he offer to 
pay, the mortgage debt. The district court therefore was 
right in dismissing the petition. Luney v. Courtnay, 24 
Neb. 580; Stull v. Masilonka, 74 Neb. 309; Barney v. 
Chamberlain, 85 Neb. 785. 
The judgment of the district court is 


AFFIRMED. 


JERRY J. HANKS y, STATE OF NEBRASKA, 
Frrzep Fesrvary 15, 1911. No. 16,749. 


1. Criminal Law: ContTINUANCE: DiscrETION oF Court. An applica- 
tion to continue a criminal case which has been set for trial 
upon a day certain at the request of the accused is addressed to 
the sound discretion of the trial court, and if it does not: appear 
that the reasons given for requesting the continuance were not 
known to the accused at the time the order setting his case for 
trial was made, a judgment of conviction will not ordinarily be 
set aside because that continuance was not granted. 

2. Rape: Evmence. An undergarment worn by the prosecutrix. at the 
time of an alleged criminal assault may, if identified, be admitted 
in evidence. 

: If it satisfactorily appears from the evidence that 

the prosecutrix is not the wife, sister or daughter of the ac- 

cused, a conviction will not be reversed because no witness tes- 
tifled in direct language to these facts. 


4. : . The evidence examined and commented upon in 
the opinion, and held sufficient to corroborate the prosecutrix. 
5. : Instructions. “The failure of the court to instruct the 


jury, that a defendant charged with rape cannot be convicted 
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without evidence corroborating the prosecutrix, is not error, 
unless it appears that such an instruction was requested.” 
Edwards v. State, 69 Neb. 386. 


6. Error will not be presumed, but must affirmatively appear. 


7. Criminal Law: LiMITATION OF ARGUMENT. A conviction will not be 
set aside because the trial court limited counsel to an hour and 
15 minutes on a side in which to argue the cause to the jury, 
although the practice is not approved. 


ARGUMENT: ExxcepTion. ‘Abuse of privilege by counsel in 
addressing the jury, to be available on appeal, must be excepted 
to at the time.” Hill v. State, 42 Neb. 503. 


Jurors: Comperency: Review. If the court upon conflict- 
ing affidavits finds that a venireman, before being called as a 
juror in a criminal cause, did not express an opinion that the 
accused was guilty, this court will not ordinarily hold to the 
contrary. 


10. 


New TrraLt: NEw Ly DiscovEreD EvIDENcE. A new trial 
will not be granted for alleged newly discovered evidence cumu- 
lative in character and to some extent tending to impeach the 
state’s witnesses with respect to collateral facts testified to by 
them, where it appears that many of the witnesses relied upon 
to give the newly discovered evidence testified during the trial, 
and there is no showing of diligence before trial to procure or 
present the newly discovered evidence. 


Error to the district court for Dawes county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


Hamer & Hamer, G. T. H. Babcock and karl R. Fergu- 
son, for plaintiff in error. 


Grant G. Martin, Attorney General, and George W. 
Ayres, contra. 


Roor, J. 


From a sentence of seven years’ imprisonment in the 
penitentiary for committing rape, Jerry Hanks, who will 
be referred to as the accused, has prosecuted a petition in 
error to this court. 

The court did not err in refusing to continue the case. 
Ly agreement of the county attorney and counsel for the 

33 


466 NEBRASKA REPORTS. [ VOL. 88 


Hanks v. State. 


accused, the case had been set for trial on a day certain, 
and there is no suggestion that the absence of the alleged 
witnesses was not known to Mr. Hanks or to his counsel at 
the time that agreement was made, nor is there a sufficient 
showing of diligence to procure the witnesses for the trial. 

Over the accused’s objections the state introduced in evi- 
dence a torn muslin undergarment. The prosecutrix tes- 
tified in effect that the garment was worn by her at the 
time of the assault; that it was torn by the accused, and 
that it is in the same condition now that it was except 
that it has been washed. The evidence was adinissible, its 
probative weight being for the jury. J/cdlurrin v. Rigby, 
80 Ia. 322; State v. Peterson, 110 Ia, 647. 

The evidence discloses that shortly preceding the night 
of the country ball, where the accused met the prosecutrix, 
he boasted to friends that he proposed to accomplish his 
purpose that night; that the accused in company with 
the prosecutrix departed from his uncle’s home where the 
ball had been given, ostensibly for a buggy ride, but that 
he drove to a secluded spot at the bottom of a deep 
cafion and there remained with the prosecutrix for about 
an hour and that when they returned she was exhausted 
and weeping; that shortly thereafter she made complaint 
to her sister, and when the accused was brought into her 
presence and charged with the offense, he answered, “He 
guessed if she (the prosecutrix) said so, he did.” That © 
night the accused went to Iowa where he was subsequently 
apprehended. The accused stated to his friends, shortly 
after the offense was committed, that he might have some 
trouble, but could settle it for $300 or $500, and subse- 
quently offered to pay money to stop the prosecution. 
The accused was a witness in his own behalf, and, while 
admitting the intercourse, testified that the prosecutrix 
readily consented thereto. The jury may be pardoned if 
they did not believe all of the defendant’s testimony. 
There are also other material facts and circumstances ap- 
pearing in the evidence tending in some degree to corrob- 
orate the prosecutrix’ statement, 
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There is a conflict in the evidence concerning the pros- 
ecutrix’ appearance, demeanor and statements at the 
time she returned with the accused from the buggy ride. 
It was, however, for the jury to say whether they would 
believe the witnesses for the state, on the one side, or the 
accused and his relatives, on the other. If that conflict is 
resolved in favor of the state, there is sufficient corrobora- 
tive evidence to sustain the verdict. Murphy v. State, 15 
Neb. 383; Richards v. State, 36 Neb. 17; Wood v. State, 
46 Neb. 58; State v. Meyers, 46 Neb. 152; Henderson v. 
State, 85 Neb. 444; McMath v. State, 55 Ga. 303; State v. 
Harris, 150 Mo. 56; State v. Pollard, 174 Mo. 607; State v. 
Bedard, 65 Vt. 278; 33 Cyc. 1458. We are also of the 
opinion that there is sufficient evidence to sustain a find- 
ing that the prosecutrix is not the wife, sister or daughter 
of the accused, although no witness testified in express 
terms that no such relationship existed. 

Not having requested the court to instruct that the pros- 
ecutrix should be corroborated, the accused waived the 
right to have that instruction given. Hdwards v. State, 
69 Neb. 386. Although the court did not instruct that 
there should be no conviction unless the prosecutrix was 
corroborated, it did, in addition to instructing that the 
burden was on the state to prove its case beyond all rea- 
sonable doubt, caution the jury that from the nature of 
the accusation the defendant labored under great dif- 
ficulty in making out his defense; that they should care- 
fully consider the evidence and the instructions, and that 
if the prosecutrix consented, no matter how tardily, and 
finally voluntarily submitted to the accused, he was not 
guilty. The instructions seem to have been copied from 
those given by the trial court in Richards v. State, supra, 
and approved by this court. The court was not assisted 
by counsel for the accused either by instructions requested 
or exceptions taken to those given and in our opinion Mr. 
Hanks has no just ground for complaint with respect to 
the court’s charge. _ 

The contention that additional instructions were 
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privately given to the jury is not sustained by the record, 
and has no support except in the affidavit of Mr. Fergu- 
son, counsel for the accused, who says that he is reliably 
informed that such is the fact. The county attorney 
states under oath that the jury were charged in the pres- 
ence of the accused and of his counsel. Error will not be 
presumed, but must affirmatively appear. 

By overruling the motion for a new trial the court 
found upon conflicting affidavits that the juror Blundell 
had not, before being called into the jury box, expressed 
an opinion that the accused was guilty. Neither did the 
accused or his counsel testify that they did not know Mr. 
Blundell’s state of mind before lhe was accepted as a 
juror, nor did counsel ask Mr. Blundell upon his voir 
dire examination whether he had expressed an opinion 
concerning the merits of the case. This subject is largely 
within the discretion of the trial judge, and we are satis- 
fied with hisruling. Clough v. State, 7 Neb. 320; Lamb 
v. State, 41 Neb. 356; Tracey v. State, 46 Neb. 361. 

No objection was made or exception taken to the court’s 
order that counsel should have but one hour and 15 min- 
utes on a side within which to argue the case to the jury. 
Mr. Ferguson states, in effect, that as he was closing his 
argument and approaching the climax of his peroration, 
the court informed him that his time was up, and that he 
was thereby placed in a ridiculous light before the jury 
and his argument greatly impaired. According to the 
established holdings of this court, the order was not er- 
roneous. Kennison v. State, 88 Neb. 391, and cases cited. 
We again express our disapproval of a limitation to so 
narrow a period where the defendant’s liberty is at stake, 
but shall not overrule our former holdings. No objec- 
tions were made or exceptions taken to the arguments of 
counsel for the state at the time they were made, and for 
this reason no foundation was laid to sustain the as- 
signment of misconduct of the assistant county attorney. 

The alleged newly discovered evidence is largely 
cumulative; some of it tends in a degree to impeach cer- 
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tain of the state’s witnesses with regard to collateral 
facts testified to by them, but practically all of it will be 
given, if opportunity affords, hy relatives of the accused 
who testified during the trial. The county attorney filed 
affidavits contradicting these affidavits filed by the ac- 
cused. There is an entire absence of any showing of dili- 
gence on the part of the accused or of his counsel, Messrs. 
Ferguson and Babcock, who had charge of the case up 
to the time a verdict was returned. Criminal trials 
would never end if a new trial were given upon the show- 
ing made in this case. Lillie v. State, 83 Neb. 268. 

The accused was tried in a community where he had 
resided for years, and where he was surrounded by a 
host of relatives, respectable substantial citizens; his coun- 
sel were given great latitude in introducing evidence and 
in cross-examining the state’s witnesses. The prosecu- 
trix and the accused told their respective versions of the’ 
transaction, and the jury has said, by their verdict, that 
the prosecutrix and not the accused should be believed, 
and we are satisfied that the evidence sustains that find- 
ing. The court’s charge was fair to the accused, and, in- 
dependently of the limitation of time within which his 
counsel were required to present their argument, we find 
nothing unsatisfactory in the record. 

Upon the entire record, there is no error prejudicial to 
the accused, and the judgment of the district court is 


AFFIRMED. 
Fawcett, J., not sitting. 


BERNHARDT J. JOBST, APPELLEE, V. HAYDEN BROTHERS, AP- 
PELLANT; JOSEPH R, LEHMER ET AL., APPELLEES. 
Firep Fesruary 15, 1911. No. 16,791. 


1. Damages: BuiLpInec Contract. Where a builder’s contract provides 
for the payment of a definite sum per day as liquidated dam- 
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ages for every day’s delay in delivering possession of a building 
to the owner thereof, and that stipulation is upheld, no other 
damages should ordinarily be allowed for delay. 


2. Appeal: Remanp. When a judgment of the district court is re- 
versed and a cause remanded with specific directions, it is the 
duty of the district court to follow the mandate. State v. Far- 
rington, 86 Neb. 653. 


The judgment of this court upon the former ap- 
peal permitted the district court to consider delays caused by 
the defendant in altering the plans which the plaintiff Berren to 
follow in constructing the defendant’s building. 


APPEAL from the. district court for Douglas county: 
ABRAHAM L, SuTTON, Jupen. Affirmed as modified. 


Smyth, Smith & Schall, for appellant. 
Gurley & Woodrough and I.E. Congdon, contra. 


Root, J. 


-Upon a former appeal this case was remanded to the 
district court with directions to ascertain how much of 
the plaintiff’s delay in completing the building was caused 
by the owner’s failure to have the site in proper condition 
and how much was owing to other causes for which the 
owner was not repsonsible, and to allow the defendant the 
stipulated damage of $25 a day for every day’s delay for 
which the plaintiff and not the defendant was responsible. 
84 Neb. 735. The parties were given the right to intro- 
duce more testimony upon the issues. Upon the second - 
hearing considerable additional testimony was taken, and 
upon a consideration of all the evidence the court found 
that the defendant should be allowed damages for 71 days, 
and modified the judgment first rendered. The defend- 
ant appeals. 

The defendant’s first contention, that it should have 
been allowed $11,588.77 damages for six months’ delay in 
delivering possession of the basement and subbasement, 
must be resolved against it. It is true that although the 
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plaintiff had until September 1, 1905, to complete the 
building, he agreed to deliver to the defendant the base- 
ment and subbasement on or before June 1 of that year. 
But it is also a fact that the plaintiff’s liability to pay 
liquidated damages for failing to deliver possession of the 
building commenced to run from September 1. In the 
defendant’s counterclaim no demand is made for damages 
other than the $25 a day, and no breach is alleged for the 
plaintiff’s failure to deliver possession of the subbase- 
ment or basement independently of the failure to deliver 
possession of the entire building. Without regard to the 
considerations arising from the defendant’s failure for 
months subsequent to June 1, 1905, to complete the ex- 
cavation in the northwest corner of the basement, it is 
sufficient to say that it has so construed the contract as 
to confine its demand to the stipulated damages for the 
entire building, and the district court was right in ignor- 
ing this item of damages argued at the bar, but not as- 
serted in any pleading. 

The former opinion of this court (84 Neb. 735), written 
by Mr. Commissioner CALKINS, will not bear the construc- 
tion contended for by the defendant. Judge CALKINS 
reasoned that, although the defendant’s promise to waive 
the time clause was made, it was not sustained by a con- 
sideration, and should not be enforced as a contract, but 
that, if the plaintiff relied thereon, the defendant would 
be estopped from insisting upon the provision in the con- 
tract that no allowance shall be made for delays unless 
within 24 hours after cause therefor arose the contractor 
shall have delivered to the architect a written claim for an 
extension of time because of such delay. The defendant 
now contends that whether or not the plaintiff did rely 
upon that promise is a question of fact and should have 
been determined by the court upon the second appeal; 
that no such finding was made, and that there is no evi- 
dence to sustain a finding of that character, and for that 
reason it should recover damages at $25 a day from Sep- 
tember 1, 1905, to July 25, 1906. 


1 ’ « 
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The defendant’s counsel do not follow Judge CALKINS’ 
argument to its conclusion. The commissioner says: “It 
would have been an idle act for the plaintiff to ask an ex- 
tension when the owner had already promised not to in- 
sist upon the completion of the building at the time stipu- 
lated. Such a promise naturally lulled the contractor 
into a sense of security, and was well calculated to pre- 
vent him from taking steps under the provisions of the 
contract quoted. We therefore conclude that the plain- 
tiff was entitled to an extension of the time equal to the 
period of delay caused by the failure of the owner to have 
his property in condition for the erection of the building.” 
The mandate, among other things, directs the district 
court to ascertain that time from the evidence. So, there- 
fore, the district court did not misconstrue the opinion or 
the mandate. ; 

The finding that the defendant should recover for 
but 71 days’ delay is vigorously criticised by the de- 
fendant and as earnestly commended by the plain- 
tiff. The evidence upon this issue is in hopeless conflict. 
Some of the witnesses by their testimony evince consid- 
erable feeling, and while all of them are apparently intel- 
ligent men, the weight to be given their testimony de- 
pends to a considerable extent upon their credibility, a 
factor the trial court could determine much better than 
we can, 

The building as originally designed was to cost but 
$52,963, but alterations and extras increased its cost to 
$66,124. Many of these departures from the original plan 
compelled the plaintiff to order new and different struc- 
tural steel, and these altered beams could only be pro- 
cured in Pennsylvania upon-special orders which were not 
always promptly filled. In but one particular are we 
inclined to disturb the findings of the district court. The 
court found that possession of the building was delivered 
to the defendant July 1, 1906. Mr. Joseph Hayden, pres- 
ident of the defendant, testified that they were not given 
that possession until July 25 or July 27. Counsel for 
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plaintiff, while combatting this statement, do not direct 
our attention to any particular part of a somewhat volu- 
minous bill of exceptions containing evidence to support 
their contention. We, however, have read the testimony 
given by Mr. William Hayden on the former trial, and he 
testifies that they took possession immediately after July 
10, 1906, the day plaintiff wrote the defendant that it 
might commence installing shelving in the different parts 
of the building. We find nothing in the record to justify 
us in saying possession of the building was delivered 
earlier than July 11, 1906. The defendant therefore 
should have been allow ed for 81 days’ delay, or #2, 025 
instead of $1,775. 

The defendant complains because the court ponniitiad 
the plaintiff to file an amendment to his petition wherein 
the delay occasioned by the alterations is specifically 
pleaded. Our former opinion and mandate justifies this 
ruling. It is not just that the plaintiff should pay $25 a 
day to the defendant for delays caused by acceding to its 
demands. Carter v, Root, 84 Neb. 723. 

The judgment of the district court, therefore, is modi- 
fied by increasing the allowance of damages in favor of the 
defendant to $2,025, and, as modified, the judgment is af- 
firmed; the defendant to recover the costs of this appeal. 


AFFIRMED AS MODIFTED. 
Fawcett, J., not sitting. 


JOHN H. KRAUSE V. STATE OF NEBRASKA. 


Firep Fesruary 16, 1911. No. 16,867. 


1. Grand Jury. Section 584 of the criminal code provides that a 
grand jury shall be drawn and summoned to appear at the first 
term of the district court In every year, unless that court, or a 
judge thereof, shall otherwise direct in writing. 
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: SELECTION. If the county commissioners substantially fol- 
low the statute in selecting the 60 names from which the clerk 
of the district court and the sheriff draw the names of the per- 
sons who are to act as grand jurors, a plea in abatement to an 
indictment will not be sustained because the county clerk did 
not enter upon the journal of the board a record of those pro- 
ceedings. 


8. Criminal Law: Piea IN ABATEMENT. It igs not a good plea in 
abatement to an indictment that it was returned by a grand jury 
of which the complaining witness was a member. 

4. : Continuaxck. A judgment of conviction will not be set 
aside because the accused was denied a continuance to procure 
an absent witness, where it appears that his testimony is im- 
material. 


: WirneEsses: IMPEACHMENT. In laying the foundation to 
{mpeach a witness by his testimony given before the grand jury, 
the county attorney is not required to state the questions pro- 
pounded to the witness by the grand jury and his answers 
thereto, but it is sufficient if the gist of that testimony ig re- 
cited. In like manner, the grand jurors may testify to the sub- 
stance of the witness’ testimony. 


6. : Evinence. The trial court in its discretion may permit a 
witness to testify that he saw a mark in the sand close to the 
point where the accused shot at the prosecuting witness, that it 
was made by a bullet, and was in line with the points where the 
testimony shows that the accused and the prosecuting witness 
stood at the time the shot was fired. 


7. Instructions. “In a prosecution for a felony, error can- 
not be predicated upon the failure of the trial court to define a 
lesser offense included in the crime charged, unless requested so 


to do.” Barr v. State, 45 Neb. 468. 


SEPARATE Counts: Evxction. It ts within the sound dis- 
cretion of the trial court to overrule a request to compel a 
county attorney to elect upon which of two counts in an indict- 
ment he will ask for a conviction, where one count is for felo- 
niously shooting at the prosecuting witness with the intent to 
kill and the other count charges a like shooting with intent to 
wound. 


8. 


SENTENCE Repvcep. Upon a consideration of mitigating ctr- 
cumstances, the sentence imposed by the district court ig found 
to be excessive and is reduced to two years. 


Error to the district court for Sheridan county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed: Sentence reduced. 
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CO. Patterson and A. W. Crites, for plaintiff in error. 


Grant G. Martin, Attorney General, and Frank E. Ed- 
gerton, contra, 


Root, J. 


John H. Krause prosecutes error proceedings to re- 
verse a judgment of imprisonment for five years in the 
penitentiary for feloniously shooting at William Kline. 

We find nothing in the record to suggest that the jury 
were not summoned in accordance with chapter 171, laws 
1909. In our opinion this act provides that a grand jury 
shall be drawn in the manner provided by law and sum- 
moned for the first term of the district court in every year, 
unless the district court, or a judge thereof, shall other- 
wise order in writing. 

We find no error in the selection of the grand jury. 
While the county clerk did not make an entry on the jour- 
nal of the board of those proceedings, yet a list of the 
names of the persons from whom the jurors were selected- 
was delivered to the clerk of the district court and the jury 
were selected therefrom. The commissioners performed a 
duty imposed upon them by law, not as a board of county 
commissioners, but as jury commissioners. The legislature 
might lawfully have required any other county officer or 
officers, or some person selected for that particular pur- 
pose, to choose the jury. The statute does not provide 
that the commissioners shall make a record of their pro- 
ceedings in preparing the list, and, so long as they acted in 
conformity with the law, proof of that fact may be made 
hy parol evidence. 

The plea that the prosecuting witness was a member of 
the grand jury must also be overruled. T! authorities 
are not in harmony as to how far an indicted person may 
go behind an indictment, or what objections he may make, 
which, if sustained, will require the court to annul the 
accusation. We are of opinion that, where the statute 
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does not provide otherwise, the general rule stated in 
Thompson and Merriam, Juries, sec. 533, should apply: 
“The only objections which can be taken to grand jurors 
by plea in abatement must be such as disqualify the juror 
to serve in any case. In other words, the plea must show 
the absence of positive qualifications demanded by law.” 
State v. Easter, 30 Ohio St. 542; Gibbs & Stanton v. State, 
16 Vroom (N. J.) 379; Lascelles v. State, 90 Ga. 347, 

Section 439 of the criminal code permits an accused per- 
son to except to an indictment by a motion to quash, by 
plea in abatement, or by demurrer. Section 440 provides 
that the motion to quash may be made when there is a 
defect apparent upon the face of the record, including de- 
fects in the form of the indictment or in the manner in 
which an offense is charged. Section 442: A demurrer 
may be interposed when the facts stated in the indictment 
do not constitute an offense punishable by the laws of the 
state, or when the intent is not alleged but is necessary 
to make out the offense charged. Section 441: “A plea 
in abatement may be made when there is a defect in the 
record, which is shown by facts extrinsic thereto.” 

The statute does not provide that the presence of a 
prosecuting witness upon the grand jury shall be ground 
for exception to the indictment returned. In fact, the 
oath administered to grand jurors contemplates that they 
shall advise each other of all violations of the law concern- 
ing which they have knowledge or information, but that 
they shall present no person through malice, hatred or ill 
will. “Saving yourself and fellow jurors, you * * * 
shall diligently inquire, and true presentment make, of all 
such matters and things as shall be given you in charge, 
or otherwise come to your knowledge, touching the pres- 
ent service. The counsel of the state, your own, and your 
fellows’, you shall keep secret, unless called on in a court 
of justice to make disclosures. You shall present no per- 
son through malice, hatred or ill will, nor shall you leave 
any person unrepresented through fear, favor, or affection, 
or for any reward or hope thereof; but in all your pre- 
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sentments you shall present the truth, the whole truth, 
and nothing but the truth, according to the best of your 
skill and underetanding.” Criminal code, sec. 395. The 
legislature having provided the grounds upon which and 
the procedure by which an indictment may be attacked, 
none others should be recognized. 

There is dictum in Patrick v, State, 16 Neb. 330, which 
countenances challenges to the favor or to the polls, if in- 
terposed before the jury is sworn. However much discre- 
tion the district judge may have to consider those objec- 
tions before the jury is accepted, we are confident the ac- 
cused has no right to interpose them in a plea in 
abatement. 

There was no error in refusing a continuance because 
of the absence of the witness Wilson. The accused pro- 
posed to prove by this witness that the altercation between 
the parties occurred upon the accused’s Jand. There is 
no evidence to disprove that contention, and the fact is 
immaterial in the cireumstances of this case. 

There was no error in permitting the state to impeach 
the witness Collins by showing that his testimony before 
the grand jury with respect to material matters was differ- 
ent from his testimony during the trial. Nor was it essen- 
tial that the precise questions propounded to the witness 
and his answers thereto, while before the grand jury, should 
have been stated to him on cross-examination. Tle time 
and place were referred to with particularity, and the 
gist of his testimony repeated. The testimony before the 
grand jury was not preserved in detail; there is no sug- 
gestion that the questions in any manner qualified hig an- 
swers, and a sufficient foundation was laid for the im- 
peaching testimony. 7 Ency. of Evidence, 132. 

No error was committed in permitting the witnesses to 
testify that they observed a mark made by a bullet in the 
sand some distance from the points where the accused 
and the complaining witness were standing and in line 
thereof, according to the testimony of Mr. Kline. The 
accused fired the shot while standing upon a brace within 
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a windmill tower and from two to five feet from the 
ground. The tower isin a hollow. The land around it is 
sandy, and, by reason of a rain which had fallen the 
preceding night, this sand presented a smooth surface. 
The accused fired a loaded revolver, which was pointed in 
the direction of the prosecuting witness. Mr. Kline tes- 
tifies that the bullet passed in close proximity to his head, 
and that he saw the mark in the sand immediately after 
the shot was fired. This case does not come within the 
principles announced in Clough v. State, 7 Neb. 320, and 
in Russell v. State, 62 Neb. 512. None of these witnesses 
attempted to say that the mark was made by a bullet from 
Mr. Krause’s revolver, but merely that the mark was there 
and had been made by a bullet. 

The only exception to the instructions argued in this 
court is that the jury were not told that the indictment 
contained in law a charge of simple assault, so they could 
find the accused guilty of a misdemeanor, and not a felony.’ 
For the reason that no such request was made by counsel 
for the accused, the assignment must be overruled. Barr 
v. State, 45 Neb. 458. 

There was no error in not compelling the county at- 
torney to elect upon which count he would rely for a con- 
viction. The difference between the counts is in the 
charge of intent, and the jury were the sole judges of 
whether that intent was to wound or to kill. Candy ». 
State, 8 Neb. 482. The punishment is the same for either 
act. Criminal code, sec. 16. 

Whether the judgment is sustained by sufficient evi- 
dence depends upon the credibility of the witnesses. The 
accused admitted that he fired the shot; his intent must be 
ascertained from all the facts and circumstances made ap- 
parent by the evidence. If the accused, subsequently to 
the shooting, made the statement testified to by two wit- 
nesses, there is considerable foundation for a finding that 
he intended to at least wound the complaining witness. 
Possibly the fact that the two small children of the prose 
cuting witness and his wife were present when the shot 
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was fired may have influenced the jurors to find that the 
intent was to kill. We cannot say, in the light of all the 
evidence, that the verdict is not sustained by sufficient 
evidence. However, we ought not to forget that the ac- 
cused made no further attempt to injure the complaining 
witness, nor that, in the two years preceding the en- 
counter, the complaining witness made threats of a serious 
character against Mr. Krause, and, while armed with a 
rifle, had pursued him to the house of a neighbor. We 
think there are mitigating circumstances which impel us 
to say the sentence is too severe, and we therefore shall re- 
duce it to two years, and, as thus modified, the judgment 
is affirmed. 
JUDGMENT ACCORDINGLY. 


Fawcett, J., not sitting. 


SAMUEL O’BRIEN, APPELLANT, V. RUDOLPH B. SCHNEIDER 
ET AL., APPELLEES. 


Firep Feprvary 15, 1911. No. 16,956. 


1. Drainage Districts: EstaBnLIsHMENT: FINDINGS oF Boarp. A find- 
ing made by a board of supervisors in passing upon a petition 
filed under the provisions of article V, ch. 89, Comp. St. 1907, 
that “it will be for the public health, convenience and welfare 
to form a district as prayed for in said petition,” fixing the 
boundaries of the district and finding that “said boundaries 
will do justice and equity to all persons and promote the inter- 
ests of said district,” is equivalent to finding that it will be con- 
ducive to the public health, convenience and welfare to drain 
the lands described in the petition. 


2. : : Perition. The petition upon which the super- 
visors of Dodge county acted in fixing the boundaries and calling 
,an election for the formation of the Elkhorn drainage district, 
examined in the opinion, and held sufficient as against a col- 
lateral attack. 
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3. : : Bonp. The bond required by section 3, art. V, ch. 
89, Comp. St. 1907, need not be signed by the petitioners as prin- 
cipals, and the county clerk may accept a petitioner as surety 
on the bond. 


4. : : . A bond signed by principals and surety, 
and approved by the clerk, is not invalid for the reason that it 
is conditioned to become void if the district prayed for is 
formed, or if the petitioners shall pay the expense incurred by 
the county by reason of the petition. 


ASSESSMENTS. The proceedings leading up to and 
including the formation of a drainage district and the assess- 
ments subsequently levied therein are not void because the 
scheme of drainage finally accepted will not benefit a small frac- 
tion of the tracts included within the district and upon which no 
assessments are levied. 


Notice: APPORTIONMENT OF BENEFITS. The fact 
that the directors are not required to give notice before adopt- 
ing a plan for draining the lands within the district does not 
render the act void, nor does the fact that an apportionment of 
benefits precedes the construction of the improvements invali- 
date the legislation. 


é 
. . 


q. : 3 . A provision in the statute that 
the directors of the district shall, with the assistance of an 
engineer after he has prepared a detailed statement of the 
proposed plan of drainage, apportion to every forty-acre tract 
and every city or village lot within the district its fair propor- 
tion of the total benefits to accrue from the construction of the 
system of drainage, but that the apportionment shall not become 
final until after all persons interested have been given notice 
of the time and place where said apportionment will be con- 
firmed, and giving every property owner the right to protest, to 
a hearing, and to appeal from the order of the board, is not un- 
constitutional and void because all assessments shall be made 
upon the basis of that apportionment, unless a change of plans 
necessitates a new apportionment. 


LIMITATION oF ASSESSMENTS. While the act doés 
not in precise language limit the aggregate of assessments that 
may be levied for all necessary purposes to the benefits that 
will accrue to the lands within the district, it appears from a 
consideration of the entire act that the legislature so intended. 


APPEAL from the district court for Dodge county: 
GeEorGE H, THOMAS, JUDGE. Affirmed. 
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F. W. Button and I. L. Albert, for appellant. 
Courtright & Sidner, contra. 


Root, J. 

This is an action in equity to restrain the directors of a 
drainage district from levying special assessments upon 
the plaintiffs land, from collecting any such assessments, 
and from acting as officers of the district. The defend- 
ants prevailed, and the plaintiff appeals. 

The statute under which the drainage district was 
formed is chapter 153, laws 1907 (Comp. St. 1907, ch. 89, 
art. V). The plaintiff contends that the act is uncon- 
stitutional and void. Considerable of the argument is 
addressed to propositions determined in State v. Hanson, 
80 Neb. 724, 788. The principles announced in that case 
will not be reconsidered, but we will pass to the subjects 
not presented in that case but urged in the instant one 
as decisive of the invalidity of the law. 

Section 11 of the act provides that the board with ex- 
pert assistance shall by a system of units apportion to 
every lot or forty-acre tract which will be benefited by the 
proposed improvement its proportion of benefits. That is 
to say, to the tracts least benefited one unit shall be ap- 
portioned, and to every tract receiving a greater benefit 
a greater number of units or fractions of units shall be 
apportioned according to the benefits to be received. A 
notice shall be given of the time and place when and where 
the directors will meet for the purpose of equalizing said 
apportionment, at which time any person interested may 
object thereto. If any person feels aggrieved by an order 
made at the hearing, he may appeal to the district court, 
where the issue is to be heard in a summary manner, and 
from its judgment an appeal will lie to this court. The 
distribution of benefits when finally adjusted shall con- 
tinue as the basis upon which assessinents will be made 
-to pay all expenses and costs incident to the organization 
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and maintenance of the district and the construction and 
repair of improvements therein, except in case a change in 
plans or an extension or enlargement of the improvements 
requires a different apportionment. In that event a new 
apportionment shall be made. Counsel argue that this 
procedure is vicious, and that the limit of assessments 
under this statute is not the special benefits accruing to 
the land, but the aggregate of expenses and expenditures. 
No system of assessment can bring about absolute equality 
or attain exact justice among property owners or taxpay- 
ers. The best that can be expected is a substantial ap- 
proximation of burdens according to benefits, and the leg- 
islature is vested with great discretion in providing the 
methods by which that approximation shall be attained. 
Chadwick v. Kelley, 187 U.S. 540; City of Findlay v. Frey, 
51 Ohio St. 390; Allen v. Drew, 44 Vt. 174; Mason v. 
Spencer, 35 Kan. 512. Statutes which provide for an ap- 
portionment of benefits preceding the construction of im- 
provements to be used as the basis upon which all assess- 
ments shall be made are not void for the reason that the 
property owner is not permitted to contest the amount of 
every levy. He is required to pay no more than his just 
proportion of the cost and expense of making and main- 
taining the improvement, and the directors, by their first 
hearing and apportionment, acquire jurisdiction to make 
the subsequent levies. People v. Chapman, 127 Ill. 387. 
Neal v. Vansickle, 72 Neb. 105, does not hold to the con- 
trary. We there condemned a statute which provided for 
a “level assessment” of not to exceed a definite sum per 
acre. The opinion recognizes the right, although it doubts 
the wisdom, of levying an assessment in anticipation of 
benefits to accrue from public improvements. Nor do 
we think a fair construction of the statute leads to the 
conclusion that the district directors may levy assess- 
ments, exclusive of interest charges and the cost of re- 
pairs, which in the aggregate will exceed the benefits to 
the land assessed. We should not presume that the legis- 
lature ignored the constitution, but rather that it intended 
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the drainage officials to act within the limits of the funda- 
mental law. Voigt v. Detroit City, 184 U.S. 115; Martin 
v. District of Columbia, 205 U. S. 185; Ritter v. Drainage 
District, 78 Ark. 590; Village of Passaic v. State, 87 N. J. 
Law, 538. We therefore conclude that the plaintiff’s con- 
tention that the statute is repugnant to the constitution, 
and therefore void, is not well taken. 

The plaintiff contends that the district has not been 
formed because the petition does not describe the character 
of the improvements to be made and because the board of 
supervisors did not find that the anticipated improvements 
will be conducive to the public health, convenience, or 
welfare. The petitioners alleged that it will be conducive 
to public health, convenience and welfare to form a dis- 
trict and to make and maintain improvements therein 
under the provisions of the act of the legislature herein 
considered. In our judgment the petition is not so in- 
definite as to be vulnerable to a collateral attack. The 
board of supervisors, after an examination of the pro- 
posed district and after receiving the advice of the county 
surveyor, found that it “will be for the public health, con- 
venience and welfare to form a district as prayed for in 
said petition with certain modifications of the boundaries 
thereof as hereinafter provided.” They also found “that 
said boundaries will do justice and equity to all persons 
and promote the interests of said district if formed.” The 
boundaries of the proposed district are also set forth in 
detail. The drainage act contemplates the drainage of 
land by the construction of drains, dykes or levees, or by 
the construction, straightening, widening, deepening or 
alteration of existing drains, or watercourses, or by rip- 
rapping or otherwise protecting the banks of watercourses 
or by control of surface water or streams of running 
water. The earlier drainage acts permitted the construc- 
tion of a main ditch with laterals, and were so hedged 
about with formalities and conditions that the officers 
charged with the duty of their administration encoun- 
tered many difficulties. The supervisors were not permit- 
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ted to exercise a discretion in the alteration of plans, 
although such changes were dictated by conditions not an- 
ticipated when a ditch enterprise was inaugurated, and 
time and money were frequently expended with very un- 
satisfactory results. To remedy such conditions and to 
enact a law capable of a practical application in the val- 
leys of such watercourses as the Elkhorn, the Nemaha, and 
other like streams in Nebraska, the later drainage acts 
were passed. 

Article V, ch. 89, Comp. St. 1907, contemplates that 
county commissiorers or boards of supervisors, when peti- 
tioned by the requisite number of qualified petitioners and 
after a bond has been given to hold the county harmless, 
shall determine whether the creation of a drainage district, 
practically as suggested in the petition, and the prosecn- 
tion of the public improvements authorized by law thezein, 
will be conducive to the public health, welfare or conve- 
nience. If so, they alter the boundaries of the district, if 
in their judgment such boundaries should be changed, and 
after due notice the individuals upon whom the burden of 
that improvement will be placed vote for or against the 
formation of the district. It would have been better if 
the supervisors in the instant case had plainly stated that 
in their judgment the public health, welfare or conve- 
nience would be advanced by draining and. protecting from 
water the lands described in the petition and by creating 
a district for that. purpose. They did find that the public 
health, welfare and convenience will be advanced by the 
formation of a district “as prayed for in the petition.” 
The petition prays that the district be formed for the 
purpose of prosecuting such improvementg therein as may 
be authorized under the drainage act of 1907, and we 
think the finding said to be absent was in effect made. 
State v. Hanson, 80 Neb. 724, 738; Olwer v. Monona 
County, 117 Ia. 48. The act under consideration does not 
direct the supervisors to enter upon their journal a record 
of their findings, and hence the case of State v. Colfax 
Corot BL Neh. 28, is not in point, Nor is the act 
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invalid because the directors are not compelled to notify 
the landowners of the time when and place where a plan 
will be adopted for draining the lands within the district. 
Notice of that character is a matter of grace, and not of 
right, which the legislature may grant or withhold in its 
discretion. While the statute does not provide for notice 
before the directors shall adopt a system of drainage, the 
property owner is given notice of the time when benefits 
will be apportioned to his land. At that time the engineer 
must have prepared a detailed plan, and, if the expense of 
carrying that scheme into execution will exceed the bene- 
fits that will accrue to the land within the district, a hear- 
ing upon the objectiony will develop that fact and the plan 
will not be adopted. Experience teaches that benefits 
generally exceed the cost of constructing and maintain- 
ing a drainage system. In the case at bar the plaintiff 
' charged in his petition that his land will not be benefited 
to the extent of the levy possible thereon, but no attempt 
was made to prove that fact, and we are of opinion that the 
evidence is ample to sustain a finding that his benefits 
will largely exceed any assessments that may be levied by 
the directors upon the plaintiff’s farm. 

The exceptions to the bond should be overruled. The 
statute requires the petitioners to “file a bond with surety 
or sureties to be approved by said county clerk, which 
bond shall run to the said county and be conditioned to pay 
all expenses of said county by reason of said proceedings 
in case said district be not formed.” A bond was filed 
with the clerk and approved by him. The undertaking is 
signed by two of the petitioners as principals and by one of 
them as surety, and by its terms they are bound unto the 
county “for the payment of expenses of said county by 
reason of the proceedings hereinafter mentioned,” and it 
is conditioned to be void, “if said district be formed, or if 
Maurice Nelson and others shall pay all the expenses of 
said county by reason of said proceedings in case said 
district be not formed,” otherwise it is to remain in full 
force and effect. The statute does not require the peti- 
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tioners 4p sign the bond, but to file a bond. A document is 
file’ with an officer when it is placed in his custody and 
deposited by him in the place where his official records 
and papers are usually kept. Reed v. Inhabitants of Ac- 
tou, 120 Mass. 180; 3 Words and Phrases, p. 2765. The 
fact that all of the petitioners did not sign the bond is im- 
material. Clark v. Strong, 14 Neb. 229; Bollman v. Pase- 
walk, 22 Neb. 761; Stump v. Richardson County Bank, 24 
Neb. 522; Eckman v. Hammond, 27 Neb. 611. 

Neither does the statute provide that the surety shall be 
other than a petitioner. Unless the petitioners sign the 
hond, they are not liable for costs, and there is no good 
reason why the clerk should not accept a Solvent petitioner 
us surety on the undertaking. . 

The statement that the bondsmen will pay the cost if 
Morris and others do not, in the event that the district is 
not formed, does not vitiate the bond. It would have been 
as well had no mention been made of Morris and others, 
but the county is protected, and we think the statute has 
been satisfied in this regard. In Casey v. Burt County, 59 
Neb. 624, cited by plaintiff, the bondsmen’s liability was 
limited, and the undertaking was not conditioned that the 
signers should pay even the limited liability if the board 
should find against the improvement. 

We do not think the fact that a number of small tracts, 
aggregating 600 acres out of the total of 40,000 acres 
within the district, will not be assessed renders the forma- 
tion of the district void. There is nothing in the record 
to suggest that the inclusion of these tracts of Iand was 
fraudulent or that the presence thereof in any manner 
prejudiced the plaintiff, nor that the finding of the en- 
gineer that the ditches when constructed would not ben- 
efit those lands is not sustained by the evidence. 

Upon the entire record, we find that the decree of the 
district court is right, and it is 

AFFIRMED. 

FAWCETT, J., not sitting. 
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HENRY HEROLD, APPELLER, V. WILLIAM W. COATSS, 
APPELLANT. 


Firep Fesruary 15, 1911. No. 16,226, 


L Process: OMISSION oF SEAL ON Cory. A copy of the seal under 
which a summons is issued is not an essential part of the copy 
required by the statutory provision that “service shall be by 
delivering a copy of the summons to the defendant personally.” 
Code, sec. 69. 


_ 2. Libel and Slander: Tria: InstRucTIons. In an action for slaa- 
der, an instruction to find as a fact that defamatory words 
pleaded in the petition were spoken of and concerning plaintiff 
is erroneous, where their utterance was put in issue by the 
answer and contested at the trial by direct testimony on behalf 
of each party. 


APPEAL from the district court for Cass county: 
Harvey D. Travis, Jupep. Reversed. 


Byron Clark and W. A. Robertson, for appellant. 


Matthew Gering, J. J. Sullivan and A. L. Tidd, contra. 
Rosp, J. 


The petition contains two counts, the first for slander 
and the second for malicious prosecution. There was a. 
verdict in favor of plaintiff for $5,000 on the first cause of 
action and for $7,500 on the second. On the count for 
malicious prosecution a new trial was granted. On the 
count for slander a judgment was rendered on the verdict 
in favor of plaintiff, and defendant has appealed. 

1. The overruling of an objection to the jurisdiction of 
the court is the first error assigned. In the argument on 
this point it is asserted that the copy of the summons de- 
livered by the sheriff to defendant did not contain a copy 
of the seal of the district court nor otherwise show the 
original was issued under seal. This omission is the basis 
of the assignment. Though defendant is appellant here, 
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he did not bring up the original summons nor a copy 
thereof. With the record in such a condition it will be 
presumed the original summons was issued under seal in 
the manner prescribed by statute. Code, secs. 64, 880. 
This presumption is not overcome by the mere production 
of a sheriff’s copy with the seal omitted. The summons 
being perfect, the question is: Did the sheriff’s copy meet 
the requirements of the statute which declares that “the 
service shall be by delivering a copy of the summons to the 
defendant personally?” Code, sec. 69. The copy deliv- 
ered to defendant embodies the statutory contents of a 
summons, and shows that the original was issued by the 
clerk of the district court. It also contains the words, 
“Witness my official signature and the seal of said court.” 
It was a perfect copy except that the seal was not repro- 
duced. To hold under such circumstances that the sheriff 
did not deliver a “copy” of the summons to defendant 
would require a construction too narrow and technical. A 
copy of the seal is not an essential part of the copy con- 
templated by statute. Kelley v. Mason, 4 Ind. 618; Hughes 
v. Osborn, 42 Ind. 450; Sietman v. Goeckner, 127 Ill. App. 
67; Peters v. Crittenden, 8 Tex. 131. 

2. An instruction containing the following language is 
assailed as erroneous: “As to the first cause of action, 
you are instructed that the defendant in his answer im- 
pliedly admits the speaking of the alleged slanderous 
words stated in the first cause of action in plaintiff’s peti- 
tion, which he denies, but seeks to avoid their legal effect 
by alleging in substance that the alleged slanderous state- 
ments are true and privileged. * * * The defendant, 
therefore, having admitted the speaking of the words 
claimed to be slanderous by the plaintiff, you are directed 
to find as a fact that the defendant did speak of and con- 
cerning the plaintiff the alleged defamatory words con- 
tained in the first cause of action stated in plaintiff's 
petition.” 

According to the petition, the defamatory words spoken 
of and concerning plaintiff by defendant, omitting the 
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innuendoes, are: “TWerold lias stolen more than $2,000 
worth from me.” “Henry Herold his stolen fron me 
more than $4,000.” “Henry Herold has stolen from me 
about $17,000.” “Herold, the damn whelp, has stolen me 
blind. He has stolen over $6,000, and I do not know how 
much more. He was several days in Peoria out with a 
whore. He was seen out buggy-riding with her.” “Herold 
has robbed me of about $17,000.” 

As shown by the instruction assailed, the court charged 
that defendant in his answer admitted the speaking of the 
words quoted, including those relating to plaintiff’s be- 
‘havior at Peoria, and directed the jury to find as a fact 
that they were spoken of and concerning plaintiff by de- 
fendant. To justify the instruction plaintiff relies on 
the following allegations of the answer: “Defendant fur- 
ther alleges that the plaintiff was in the employ of this 
defendant, managing and controlling defendant’s stores 
at Wyoming and Kewanee, Illinois, and in Plattsmouth, 
Nebraska, and that he had control of all purchases and 
sales and the proceeds thereof, and represented that he 
was selling goods and making large profits thereon and 
discounting all bills, which representations defendant be- 
lieved and relied upon until in December, 1907, when this 
defendant found that there were unpaid bills for goods 
purchased by plaintiff on this defendant’s account, aggre- 
gating about $12,000, which were due and payable, and 
of which theretofore this defendant had been kept in igno- 
rance; and that on account of the unexpected presentation 
of such large amounts this defendant was wholly unpre- 
pared to pay the same, and on account of the persistency 
of the persons holding said claims for their payment this 
defendant applied to different banks for loans with which 
to pay said debts, and in answer to inquiries as to his 
need of money was compelled to and did make explana- 
tions as aforesaid of his indebtedness and his prior igno- 
rance thereof, and that defendant had also found shortages 
in stock and moneys from sales and uncharged items of 
moneys from sales and uncharged items of moneys and 
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goods, by which he had suffered great losses, the aggre- 
gate of which was then and still is unknown to defendant, 
all of which apparent and nnexplained shortages in 
moneys, goods and accounts had occurred since February 
15, 1907, and were based upon inventories made by the 
plaintiff, and that about the periods of time alleged in 
said first cause of action of the alleged speaking of the al- 
leged defamatory words, this defendant made such ex- 
planation to the persons of whom he desired to borrow 
money and stated the foregoing facts, and also made such 
statements and explanations to creditors or their repre- 
sentatives when asked for payment of their claims, and 
which explanations he made for the purpose of getting ex- 
tensions of time to pay said claims, and likewise made 
such explanations to the associates in business of this de- 
fendant who were entitled to know the cause of this de- 
fendant’s financial embarrassment and which was affecting 
their joint business, and that all of such statements were 
made at a time and under such circumstances where and 
when the communications were privileged, and were made 
without malice and not for repetition or publication. 
This defendant further alleges that it is true that the 
plaintiff took goods and moneys of this defendant and con- 
verted the same to his own use, without the knowledge and 
consent of defendant, and had done so prior to the dates 
named in said first cause of action, and this defendant fur- 
ther alleges that he did not make any statement except 
where it was necessary to protect his own interest and 
property and for lawful purposes.” 

In reviewing the instruction criticised, the inquiry will 
be limited to the direction that defendant in his answer 
admitted speaking of and concerning plaintiff the follow- 
ing: “He was several days in Peoria out with a whore. 
He was seen out buggy-riding with her.” In the answer 
the uttering of these words was denied in a separate para- 
graph denying each and every allegation in the first count 
of the petition except plaintiff's employment and the fact 
that he was 4 married man. The admissions of the answer 
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relate to business matters, and under any fair interpreta- 
tion of the pleading the words last quoted, at least, are not 
included. Besides, their utterance was treated by the 
parties, at the trial, as a disputed question of fact. A wit- 
ness for plaintiff testified that they were spoken as alleged 
in the petition, and defendant, without objection, testified 
that he never at any time or place used the word “whore” 
in speaking of plaintiff or charged him with being out 
with such a character. On the record presented, there- 
fore, the utterance of the defamatory words last quoted 
was an issue of fact and the testimony relating thereto 
was in direct conflict. In charging that defendant admit- 
ted the speaking of such words and in directing the jury 
to find as a fact that they were spoken of and concerning 
the plaintiff, the trial court erred to the prejudice of de. 
fendant. 

It is urged by plaintiff that the instruction is not re- 
viewable for want of an exception at the proper time, but 
an exception is noted in the usual manner on the instruc- 
tion itself, and it appears to have been taken pursuant to 
an established custom in the trial court. 


REVERSED AND REMANDED. 
Root, J., not sitting. 


CHARLES H. HURLBUT HT AL, APPELLEHS, Vv. LESTER 
PROCTOR, APPELLANT. 


Firep Fesrvary 15, 1911. No. 16,278. 


1. Appeal: Denia or AMENDMENT. The denial of leave to amend a 
pleading during the trial is not reversible error, if the record 
fails to disclose that the trial court in so ruling abused its dis- 
cretion. 


a. : Faure To Except. Failure to mark an instruction ‘‘given” 
is not available as error in absence of an exception on that 


ground. 
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AppEsL from the district court for Lancaster county: 
ALBERT J. CORNISH, JuDGH. Affirmed. 


George A. Adams and W. W. Towle, for appellant. 
Burr & Marlay, contra. 


Ross, J. : 


This is an action for breach of warranty in the sale of a 
crib of corn purchased by plaintiffs from defendant. 
From a judgment on a verdict in favor of plaintiffs for 
$100, defendant has appealed. 

The petition alleges and the answer admits that the corn 
was purchased February 8, 1907. During the trial the 
court refused to allow defendant to amend his answer by 
alleging the sale was made at an earlier date, and the rul- 
ing is assigned as error. It is familiar law that the deny- 
ing of leave to amend a pleading during the trial is not 
reversible error, if the record fails to disclose that the trial 
court in so ruling abused its discretion. Hubenka v. Vach, 
64 Neb. 170. No abuse of discretion is shown. The case 
had previously been tried before a justice of the peace, and 
there is nothing to Indicate a change in the testimony or in 
anything else requiring an amendment of the answer in the 
particular stated. 

It is suggested by defendant that an instruction ap- 
pearing in the record was not marked “given,” as required 
by statute. The transcript, however, shows it was in fact 
given. There was no exception fo the instruction on that 
ground, and the omission therefore is not available as 
error. City of Chadron v, Glover, 43 Neb. 732. 

An instruction referring to the witnesses and directing 
the jury to consider “their apparent fairness or bias, if 
any such appears,” and “their apparent fairness or bias, 
if any such is proved,” is criticised as erroneous. It is 
argued that the words “appear” and “proved” differ in 
meaning, and that it is not sufficient under the charge to 
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show that bias of a witness “appears,” but that it must 
be “proved.” There is no substantial ground for this 
criticism. 
The assignments fail to disclose a reversible error and 
the judgment is 
AFFIRMED. 


AMERICAN FIRE INSURANCE COMPANY, APPELLEB, V. Eb- 
WARD E. HOWELL, APPELLANT, 


Finep Fresruary 15, 1911. No. 16,289. 


Insurance: TERMINATION oF AGENCY: COMPENSATION. An insurance 
agent, who retained a stipulated compensation and whose agency 
was terminated by his principal within a year, in strict con- 
formity with the terms of his employment, held not entitled to 
an additional contingent commission, the right to which de- 
pended upon the agency continuing for a year and on the col- 
lection of a larger amount of premiums than those collected. 


APPEAL from the district court for Douglas county: 
GrEorcr A, Day, Jupcr. Affirmed. 


W. H. Herdman, for appellant. 
John P. Breen, contra, 


Rose, J. 


The subject of controversy is the amount of commissions 
due defendant for writing insurance and collecting pre- 
miums as plaintiff’s agent at Omaha from June 20, 1905, 
to April 20, 1906. Plaintiff sued defendant for $458.42, an 
alleged balance due for premiums after deducting the 
agent’s stipulated commissions. Defendant pleaded a 
counterclaim of $399.57, based on an additional contingent 
commission authorized, as he alleges, by the terms of his 
agency. A demurrer to the answer was sustained. De- 
fendant refused to plead further, and judgment was ren- 
Jered against him for the full amount of plaintiff’s claim. 
Defendant has appealed. 
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After allowing defendant a commission of 30 per cent. 
of the premiums on risks of one class and a commission of 
15 per cent. of the premiums on risks of another class, 
which he in fact received, the contract of employment pro- 
vides: “It is further agreed an additional contingent 
commission of 10 per cent. will be paid on the net results 
of the business at the end of each contingent year from 
date, the said contingent commission to be computed by 
deducting from the net premiums written and remitted to 
the company the amount of losses paid on risks now in 
force on the books of the company at this agency, and on 
all risks hereafter written by the agent, together with all 
local agency expenses, including state and local taxes and 
licenses. It is understood and agreed that, if the agency 
should be terminated by resignation or otherwise (the 
right of resignation or removal at any time is recognized 
by both parties) before the end of any contingent year, the 
agent is to receive no contingent commission for the part of 
the year expired at the termination of the agency, and that 
this contingent agreement does not extend beyond the 
termination of the agency. It is further provided and 
agreed that when, at the end of any contingent period, 
there shall remain any unsettled losses in the agency, the 
computation and payment of the contingent fees shall be 
deferred until such losses shall have been determined. It 
is further understood and agreed that the 10 per cent. con- 
tingent commission shall not be earned and payable un- 
less the net premiums on desirable business according to 
the rules and prohibitions of the company shall equal or 
exceed the sum of $7,500 during any one contingent 
period.” 

The pleadings disclose the following facts: Defendant 
had an established insurance agency and controlled a large 
number of valuable risks. With reference to a portion of 
this business the contract was made. Defendant was in- 
duced to accept the agency by reason of the contingent 
commission. Owing to the earthquake disaster at San 
Francisco, plaintiff was compelled to reinsure its risks in 
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another company and go out of business. In less than a 
year after the agency was established it was terminated by 
a peremptory telegram from plaintiff, when the net result 
of defendant’s business in premiums under his agency was 
$3,995.71. Ten per cent. of this sum, as a contingent com- 
mission in addition to the other commissions mentioned, 
is the amount of defendant’s counterclaim. Was it prop- 
erly disallowed by the trial court in sustaining the de 
murrer to the answer? This is the question presented. 
Defendant urges three propositions: “(1) That the 
agency contract by its terms was to continue for a fixed 
and definite period of one year at least; (2) that the 
agency contract contains no provision authorizing the 
principal to terminate said contract without cause on the 
part of the agent prior to the expiration of such period of 
one year; (8) that by terminating said agency agreement 
the appellee breached and violated hig contract with the 
appellant and is liable therefor to the appellant in 
damages.” 

This reasoning cannot be adopted, because it asserts 
propositions not found in the contract. The only pro- 
visions for a definite period of one year relate to the “con- 
tingent year” which is made a basis for computing the 
contingent commission. The right of either party to termi- 
nate the contract at any time is recognized in specific 
terms. It is definitely stated that, if the agency should be 
terminated before the end of the contingent year, the agent 
shall receive “no contingent commission for the part of the 
year expired at the termination of the agency, and that 
this contingent agreement does not extend beyond the 
termination of the agency.” Plaintiff terminated the con- 
tract in strict compliance with its own terms before any 
right to the contingent commission arose. There was no 
breach of the contract for which plaintiff is liable in dam- 
ages, and, when terminated according to its own terms in’ 
the manner disclosed, it did not require payment of the con- 
tingent commission. The trial court so held, and the judg- 


ment is 
AFFIRMED. 
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JOHN H. PHrtit, APPELLEE, V. MICHAHL LOUIS, APPELLANT. 
Frrep Fesruary 15, 1911. No. 16,296. 


1. Evidence: ReEcirALS IN RELEASE OF Mortaacs. The recital in a 
release of a mortgage that it was executed In consideration of 
the payment of the debt named therein, while prima facie evi- 
dence of the fact stated, is not conclusive thereof, and such re 
cital may be overcome by evidence which clearly shows that sald 
debt had not in fact been paid. 


2. Limitation of Actions: Svurr spy Morraagor To Quier Trims. In 
the hands of a mortgagee in possession, a mortgage never be- 
comes barred by lapse of time in the sense that the mortgagor 
can, ir. a court of equity, quiet his title against the mortgage 
without first doing equity by paying it. 


8. Mortgages: Rights or MortcaGEs in Possession. Section 65, ch. 
73, Comp. St. 1909, does not prevent parties to a mortgage from 
stipulating therein for the investiture of the mortgagee with the 
right of possession and right to the rents and profits of the mort- 
gaged premises in the event of default on the part of the mort- 
gagor; and in case the mortgage contains such an express stipu- 
lation, and the mortgagee peaceably obtains possession of said 
mortgaged premises, he may, after default on the part of the 
mortgagor, hold such possession as against the mortgagor or his 
grantees until said mortgage is fully paid. 


Where one who has purchased lands at a tax fore- 
closure sale and gone into peaceable possession of the same 
under a sheriff’s deed issued in such foreclosure proceeding sub- 
sequently purchases an outstanding mortgage, not then barred 
by the statute of limitations, and it subsequently transpires that 
the foreclosure proceeding under which he obtained possession 
of the mortgaged premises is void, he may nevertheless, if the 
mortgagor is in default, defend his possession of said premises 
as a mortgagee in possession. 


APPRHAL from the district court for Hayes county : Lusi 
G. Hurp, Jupep. Reversed with directions. 


B. F. Hastings, for appellant. 


E. E. Spencer and Charles S. Roe, contra. . 
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FAWCETT, J. 


From a decree of the district court for Hayes county, 
quieting plaintiff’s title to the northwest quarter of section 
19, township 8, range 34, in said county, defendant Louis 
appeals. 

On November 1, 1888, one Joseph Camp, then being the 
owner of the land in controversy, executed to one Darrow a 
promissory note for $500, due November 1, 1893, and his 
mortgage deed securing the same. The mortgage was duly 
recorded November 10, 1888. February 19, 1889, Darrow 
assigned the mortgage to Lucretia Jerome. July 11, 1892, 
Camp conveyed to Joseph Z. Briscoe, and on October 
4, 1895, Briscoe, his wife joining, conveyed the land to 
plaintiff, John H. Pettit. This deed was not recorded by 
Pettit until March 28, 1908, nor, so far as the record shows, 
was any claim of ownership or right of possession made by 
Pettit until this suit was commenced and summons served 
on September 24, 1908. On August 9, 1900, defendant 
Louis instituted proceedings in the district court for Hayes 
county to foreclose a tax lien upon the lands, making Bris- 
coe and his wife defendants. Service was attempted to be 
had upon the Briscoes by publication upon an affidavit of 
nonresidence. The suit proceeded to decree and sale, and 
a sheriff’s deed was issued te Louis October 15, 1901. The 
deed was immediately recorded and Louis at once took 
possession of the premises. At the time the action to fore- 
close the tax lien was commenced and service attempted 
by publication, Briscoe and his wife were, and had for a 
number of years been, actual residents of Lancaster 
county, Nebraska, and defendant now concedes that the 
court in that suit did not have jurisdiction of the persons 
of the Briscoes and that his deed was therefore void. 
Defendant Louis paid all taxes assessed against the prem- 
ises for the years 1897 to 1907, inclusive. On May 23, 
1901, defendant Louis purchased the Camp note and mort- 
gage from Lucretia Jerome and received ‘from her an 


35 
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assignment of the same, which was duly filed on June 13, 
‘1901. On March 9, 1905, defendant Louis executed and 
filed for record a release of the mortgage referred to, the 
release reciting that it was executed “in consideration of 
the payment of the debt named therein.” Defendant Louis 
at all times, after entering into possession of the land 
under the sheriff’s deed in the tax foreclosure suit, up to 
the time of the commencement of this suit, had been in the 
actual, peaceable and unchallenged possession of the lands. 
Plaintiff commenced this suit September 24, 1908, to set 
aside the sheriff’s deed obtained by defendant Louis, and 
to redeem from his tax lien, and also to quiet his title 
against the mortgage above referred to; the prayer as to 
the mortgage reading as follows: “That the aforesaid 
mortgage appearing of record against said premises from 
Joseph Camp and Frances Camp to the defendant, Lew E. 
Darrow, be decreed. not to be enforceable as a lien against 
said premises by reason of the lapse of time, and the same 
be canceled and discharged of record, and the cloud upon 
plaintiff’s title by reason thereof be removed; * * * 
that the title of this plaintiff in and to said premises be 
quieted as against said defendants, and all of them; that 
this plaintiff be put into possession of said premises; and 
for such other and further relief as justice and equity may 
require.” 

Defendant assigns eight principal reasons why the judg- 
ment of the district court should be reversed. Having 
reached the conclusion that the seventh assigninent must 
be sustained, and as that conclusion is decisive of the case, 
it will not be necessary to consider any of the other ag- 
signments. The seventh assigument is: “Defendant 
Louis being the mortgagee in possession, plaintiff could 
only redeem by paying the amount due on the mortgage.” 
Plaintiff in his brief concedes that there is “but the one 
question to be determined by this court, the rights of the 
parties herein with respect to the mortgage involved in 
this controversy.” As we understand plaintiff’s arguinent, 
it is that defendant was not a mortgagee in possession for 
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the reasons: First, that the release shows that the mort- 
gage had been paid; second, that it was barred by the 
statute of limitations; third, that there was no stipulation 
in the mortgage giving the mortgagee the right to the pos- 
session of the premises until after foreclosure of the same; 
and, fourth, that plaintiff never in any lawful way ob- 
tained the possession or right to the possession of the prop- 
erty. We will consider these points in the order named. 

1. The release, it is true, recites that it was executed “in 
consideration of the payment of the debt named therein.” 
Is this recital in the release conclusive? We think not. 
It clearly appears that Mr. Louis thought that, as against 
the owner of the fee, he had obtained a good title under 
his sheriff’s deed, but, in order to avoid any controversy 
with the mortgagee, he sought out the holder of the mort- 
gage and purchased and obtained an assignment of the 
same. He made this purchase May 23, 1901. Nearly four 
years thereafter, or on March 9, 1905, no one in the mean- 
time having questioned his title and right of possession, 
he executed and filed the release. Plaintiff argues that 
there is no evidence in the record to show that the mort- 
gage had not in fact been paid. In this plaintiff is in 
error, as we think he furnished proof of the nonpayment 
himself. The deposition of plaintiff was taken and in- 
troduced in his own behalf. After testifying that he had 
purchased the land in controversy, we have the following: 
“Q. About what date was that purchase made? A. On 
the 4th day of October, 1895. Q. When you purchased 
that land, was there any incumbrance on it? A. Yes, sir; 
there was a mortgage on it of $500 given by Joseph Camp 
to Lew E. Darrow. Q. And the above described property 
was deeded to you subject to that mortgage, was it? A. 
Yes, sir. Q. Mr. Pettit, since you obtained title to said 
land, have you ever paid any principal or interest on that 
mortgage? A. No, sir.” If plaintiff had purchased the 
land subject to this particular mortgage, over nine years 
prior to the date defendant released the same, he as- 
suredly would be the one who had paid it if it had in fact 
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been paid. It is not to be presumed that any one else 
would have paid it for him; and, having testified that he 
had not paid any part of the principal or interest on it, we 
think it is quite clearly established that the mortgage had 
not been paid, and that the release was executed by Mr. 
Louis, simply for the purpose of clearing his supposed title 
upon the record. 

2. That the mortgage would have been barred at the . 
time this suit was instituted, had a third party been at- 
tempting to foreclose the same, or had Mr. Louis been at- 
tempting to foreclose it without being in possession of the 
property, will be conceded; but in the hands of a mort- 
gagee in possession, a mortgage never becomes barred, in 
the sense that the mortgagor or his grantee can ask a court 
of equity to quiet his title against the mortgage without 
himself doing equity by paying it. 

3. There is this stipulation in the mortgage: “The said 
first parties agree to pay all taxes and assessments levied 
upon said premises, when the same are due (this condi- 
tion the record shows had been broken), and insurance 
premiums for amount of insurance hereinafter specified, 
and, if not so paid, the holder of this mortgage may, with- 
out notice, declare the whole sum of money herein secured 
due and payable at once, or may elect to pay such taxes, 
assessments and insurance premiums, and be entitled to in- 
terest on the same at the rate of 10 per cent. per annum 
until paid, and this mortgage shall stand as security for 
the amount, se paid, with such interest. But whether 
the holder of this mortgage elect to pay such taxes, as- 
sessments cr insurance premiums or not, it is distinetly 
understood that the holder hereof may immediately cause 
this morte.:ze to be foreclosed, and shall be entitled to 
immediate possession of the premises, and rents, issues 
and profits thereof.” We do not think that the words, 
“the holder hereof may immediately cause this mortgage to 
be foreclosed,” should be construed to mean that he must 
cause the mortgage to be foreclosed before the next clause 
should be operative, viz., “and shall be entitled to iin- 


VoL. 88] JANUARY TERM, 1911. © 501 


Pettit v. Louis. 


mediate possession of the premises, and rents, issues and 
profits thereof.” The stipulation in this mortgage ap- 
pears to be substantially the same as the one in the mort- 
gage under consideration in Felino v. Newcomb Lumber 
Co., 64 Neb, 335. We there held: “A provision in a real 
estate mortgage that, in case of a default in the payment 
of the debt thereby secured, the mortgagee shall be entitled 
to the immediate possession of the premises, is valid as to 
the parties and subsequent purchasers and incumbrancers 
chargeable with notice.” We there considered section 
55, ch. 73, Comp. St. 1909, which provides: “In the ab- 
sence of stipulations to the contrary, the mortgagor of 
real estate retains the legal title and right of possession 
thereof,” and held: “This provision leaves it competent 
for the parties to a mortgage to stipulate for the investi- 
ture of the mortgagee with the legal title and right of 
possession, which carries with it the right to the rents and 
profits. As we have seen, in this case the mortgage ex- 
pressly provided that upon the forfeiture of the mortgage, 
or in case of default in any of the payments, the mort- 
gagee should be entitled to the immediate possession of 
the premises. Of this provision subsequent purchasers 
and incumbrancers, including the plaintiff in this case, 
were ag fully charged with notice as with any other pro- 
vision of the mortgage. * * * In Melntyre v. Whit- 
field, 18 Smedes & M. (Miss.) 88, it was held that a stipu- 
lation similar to the one contained in defendant’s mort- 
gage might be enforced by the mortgagees taking posses- 
sion and holding it.” In Hobson v. Huxtable, 79 Neb. 
340, we held: “In case a defendant as a matter of equity 
is entitled to be subrogated to the lien of a mortgage upon 
real estate, it is within the power of a court of equity, as 
a condition precedent to granting equitable relief to the 
owner of the real estate, to compel the payment of that 
mortgage, even though by its terms said lien be barred 
by the statute of limitations.” In Bank of Alma v. Hamil- 
ton, 85 Neb. 441, we held: “If a litigant asks affirmative 
equitable relief, he will be required to do justice himself 
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with regard to any equity arising out of the subject mat- 
ter of the action in favor of his adversary, and the statute 
of limications is no bar to the imposition of such condi- 
tions.” 

4. We are unable to concur in plaintiff’s contention 
that defendant never in any lawful way obtained the pos- 
session or right to the possession of the property. He 
obtained possession of the property under a deed ordered 
by the district court, in a proceeding which he thought 
was in all respects regular. He obtained his possession 
peaceably, withcat resorting to any force and without ob- 
jection from the plaintiff or any one else. He retained 
that possession for over four years before he purchased 
‘the mortgage. Having become the owner of the mortgage 
while he was in peaceable possession of the property, and 
the mortgage containing a stipulation authorizing him to 
take possession in the event of a default by the mortgagor, 
we think he was entitled to claim that he was in possession 
as mortgagee, regardless of the question as to his right of 
possession under his sheriff’s deed. In 1 Jones, Mortgages 
(3d ed.) sec. 715, it is said: “A mortgagee who has ac- 
quired possession before his mortgage became due, by 
virtue of some other title, is to be deemed at the maturity 
of his mortgage as holding as a mortgagee in possession 
upon a forfeiture; and therefore, although he has lost the 
title under which he originally entered, he may defend his 
possession under his mortgage.” A court of equity will 
not draw fine distinctions or indulge in mere technicali- 
ties to favor the commission of a wrong. That to permit 
plaintiff to oust defendant of his possession of the prop- 
erty in controversy without payment of the mortgage, sub- 
ject to which plaintiff took hig title, would be a wrong, 
seems to be too clear to admit of‘a doubt. Plaintiff ob- 
tained his deed October 4, 1905, subject to this mortgage. 
He kept his deed off the records for 12 years. He never 
paid any taxes, or any portion of the principal, or any in- 
stallment of interest upon the mortgage. He retained his 
secret ownership of the property in controversy during 
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all of the time that defendant was foreclosing his tax 
lien, obtaining his sheriff’s deed, purchasing the mortgage 
and releasing the same, and for more than three years 
thereafter. Having failed in the performance of every 
duty required of him, he now, after the Jand has doubtlesss 
greatly increased in value, emerges from his hiding, offers 
to redeem from the tax lien, and boldly asks to have his 
title quieted against the mortgage, subject to which he 
took his title, without paying any portion of the same. 
A court of equity will not grant such an unjust request. 

The judgment of the district court is reversed and the 
cause remanded, with directions to enter a decree permit- 
ting plaintiff to redeem from the tax sale by the repay- 
ment to defendant of all taxes paid by him, with lawful 
interest, and for permanent improvements made by defend- 
ant, if any; and upon further payment to defendant of 
the mortgage in controversy, with interest thereon at the 
rate of 10 per cent. per annum from November 1, 1893, 
less the reasonable rental value of the lands in contro- 
versy during the time defendant has been in possession of 
the same. 

REVERSED. 


Davip EMERY WHBERRY ET AL., APPELLEES, ¥. PAWNEE 
CouNTY, APPELLANT, 


Firep FEBRUARY 15,1911." No. 16,895. 


1. Counties: County Boarp: Powers. “A county board or board of 
county commissioners are clothed not only with the powers ex- 
pressly conferred upon them by statute, but they also possess 
such powers as are requisite to enable them to discharge the 
official duties devolved upon them by law.” Berryman v. Scha- 
lander, 85 Neb. 281. 


: CLAIM For Tort: LimiratTrons, An action upon a claim for 
a tort or for unliquidated damages may be commenced in a court 
of competent jurisdiction, or by filing a claim with the county 
board, at the election of the claimant; and, if the latter course 
is pursued and the claim is rejected by the board, the claimant 


504 . NEBRASKA REPORTS. Vor. 88 


Wherry v. Pawnee County. 


may appeal from the action of the board to the district court, 
and in such case his action will be deemed to have been com- 
menced upon the date of his filing of his claim with such board. 


8. Trial: Action ror DAMAGES: SUBMISSION OF QUESTION oF Notice. In 
an action for damages for negligence in failing to keep a bridge 
upon the public highway in reasonaLly safe condition for travel, 
where the uncontradicted evidence clearly established bot! writ- 
ten and oral notice to the proper county official, prior to the ac- 
cident, of the unsafe and dangerous condition of such bridge, it 
is not error for the district court to fail to submit the question of 
notice to the jury. 


4, Appeal: QUESTION or NEGLIGENCE: VeERDICT: Review. And in such 
an action, where the questions of negligence and contributory 
negligence are both properly submitted to the jury and the ver- 
dict of the jury in response thereto is supported by sufficient com- 
petent evidence, it will not be disturbed in this court, 


APPEAL from the district court for Pawnee county: 
JOHN B. Rapsr, Jupen. Affirmed. 


J. C. Dort, for appellant. 
F. A. Barton, contra. 


Fawcett, J. 


From a judgment of the district court for Pawnee 
county in favor of plaintiffs for damages in the loss of a 
mule by reason of the dangerous condition of a bridge 
upon a public highway in defendant county, defendant 
appeals. 

The damage complained of was sustained March 3, 1906. 
On the 28th of the same month plaintiffs filed a claim for 
damages with the county clerk of defendant county, ask- 
ing the county board to approve and allow the same. On 
June 12 the board rejected the claim, and on the 27th of 
the same month plaintiffs gave notice of appeal and filed 
an appeal bond with the county clerk. Thereafter plain- 
tiffs filed their petition in the district court. This peti- 
tion was first assailed by a motion to strike the petition 
from the files and dismiss the action upon the ground that 
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the court was without jurisdiction, for the reason that the 
action sought to be maintained shows that “it is an at- 
tempt to appeal from the county commissioners’ decision, 
and the action is not appealable.” This motion was 
overruled and an answer filed, which by leave of court was 
subsequently withdrawn and a demurrer interposed based 
upon the same grounds as the motion. The demurrer was 
overruled, whereupon defendant refiled its answer, in 
which it again alleged the want of jurisdiction of the 
court, and that plaintiffs did not commence their action 
within 30 days of the time of said injury; that more than 
30 days had elapsed from the time of the injury before the 
cause was docketed in the district court; that defendant 
at the time of the injury had no knowledge or informa- 
tion that the bridge or culvert was defective; that what- 
ever defects existed in the bridge the same were plainly 
visible to the plaintiffs’ agent and were known to him at 
and before the time the injury complained of occurred; 
and that any damage or loss sustained by plaintiffs was 
caused by the gross carelessness and negligence of plain- 
tiffs’ agent in crossing over the defective bridge or culvert, 
“when there was ample room to pass over said bridge or 
culvert without crossing over the defective part, and in 
not driving entirely around said culvert or bridge, where 
the road as traveled by the public plainly and clearly 
showed the travel was going, and of which the plaintiffs’ 
agent had notice and full knowledge.” The reply is a 
general denial. 

The main contention urged is that the action of the 
plaintiffg is one sounding in tort, and not one arising 
upon an express or implied contract. It is argued by 
defendant that “before a claimant for damages, alleged 
to have been sustained by the negligence, carelessness or 
wrong-doing of a board of county commissioners, can se- 
cure relief, he must first establish his claim, then it would 
become the duty of the county board to cause a warrant to 
issue in settlement thereof.” By section 22, art. I, ch. 18, 
Comp, St. 1909, the powers of a county are defined: 
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“Third. To make all contracts and to do all other 
acts in relation to the property and concerns of the 
county necessary to the exercise of its corporate powers.” 
Section 23 in defining the powers of county boards pro- 
vides: “Tifth, To examine and settle all accounts 
against the county, and all accounts concerning the re- 
ceipts and expenditures of the county.” 

Berryman v. Schalander, 85 Neb. 281, involved the 
power of the county board to allow the county attorney, 
who was a salaried officer, his necessary traveling ex- 
penses in going to different parts of the county to attend 
preliminary examinations of persons charged with crimi- 
nal offenses. By thus avoiding the large expenditure in 
sheriff’s and witnesses’ fees, which would have resulted 
had such offenders and witnesses been brought to the 
county seat for such preliminary examination, a consid- 
erable suin was saved annually to the county. After 
quoting with approval from Lancaster County v. Green, 
54 Neb. 103, we held: “A county board or board of 
county commissioners are clothed not only with the pow- 
ers expressly conferred upon them by statute, but they 
also possess such powers as are requisite to enable them 
to discharge the official duties devolved upon them by 
law.” In the opinion we said: “Did the board have the 
power to pay the necessary expenses of the county at- 
torney incurred while prosecuting the business of his 
office in a manner which was saving to the county large 
sums of money each year? To hold that it did not have 
such power would not only be a strained construction of 
the statute, but would, we think, be against public policy.” 
In like manner we think that to hold that the county 
board, when a claim for damages, resulting from the 
county’s negligence in not keeping in reasonably safe con- 
dition for travel one of its bridges, hag been filed with the 
board and the board is satisfied that the claim is reagon- 
able and just, must decline to pay such claim until it has 
been established in court, and a large sum for costs added 
thereto, “would not only be a strained construction of the 
statute, but would, we think, be against public policy.” 


Vow. 88] JANUARY TERM, 1911. 507 


Wherry v. Pawnee County. 


Richardson County v. Hull, 24 Neb. 536, was an action 
to recover from the county the sum of $509.43 which had 
been paid into the county treasury for taxes upon a cer- 
tain tract of land not subject to assessment. The claim 
was not filed with the county board, but the action was 
commenced in the district court. One of the county’s con- 
tentions wag that plaintiff should have presented his claim 
to the board of county commissioners, and that it could 
only be brought to the district court by appeal from that 
board. In the opinion by Coss, J., it is said: “The 
proposition that ‘it is not competent for the board of 
county commissioners to determine whether the “mistake 
or wrongful act” contemplated in this section is committed 
or not’ involves the paradox that the county shall not, 
and cannot, do the very act which the statute plainly de- 
clares it shall do, which is absurd; and it involves the 
further proposition that the county, through its consti- 
tuted authority, is powerless to act, and cannot act in any 
such case until. it shall be sued in a court of competent 
jurisdiction and judgment rendered against it, which may 
be perplexing, inexpedient, and unnecessary. This I do 
not believe to be the law. The reverse of the conclusions 
reached by me, in the case at bar, are expressed with much 
force in the opinion of Chief Justice Dixon in Stringham 
v. Board of Supervisors of Winnebago County, 24 Wis. 
594. It is not my purpose to review that opinion, and it 
is with hesitation that I confess an inability to agree with 
that decision, especially in an opinion of such an able 
jurist, and so well characterized by his usual vigor and 
confidence.” After showing the similarity of the Wis- 
consin statute and subdivision 5 of section 23 of our 
statute, supra, the opinion continues: “The language of 
either statute seems sufficient to confer the power on the 
county board to hear and determine the claim or demand 
of a citizen against the county, of whatever nature, under 
contract or by tort, especially when the right of appeal is 
preserved as well to the claimant as to any citizen tax- 
payer who may feel aggrieved by an adverse decision,” 
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Under the authority of that case, where, it will be seen, 
the question was carefully considered, the claim in the 
case under consideration was properly filed with the 
county board, and the appeal from the adverse ruling of 
the board conferred upon the district court jurisdiction. 

Counsel for defendant cites Douglas County v. Taylor, 
50 Neb. 535, and that case cites Nance v. Falls City, 16 
Neb. 85; Village of Ponca v. Crawford, 18 Neb. 551; and 
Hollingsworth v. Saunders County, 36 Neb. 141. Doug- 
las County v. Taylor was an action by the owner of land 
abutting upon a public highway, one-half of which was 
in the city and the other half outside of the limits of the 
city, for damages occasioned by a cut and fill which the 
county made and constructed in the highway in front of 
his property. In the syllabus it is held: “That no legis- 
lative enactment was necessary to enable Taylor to main- 
tain his action; that the district court had original juris- 
diction to try the claim of Taylor against the county; 
that it was not a claim required by section 37, art. I, ch. 
18, Comp. St., to be filed with the county clerk of said 
Douglas county and passed upon by its board of commis- 
sioners; the word ‘claims’ in said section 37 has refer- 
ence only to claims originating in contract, express or im- 
plied, between the claimant and the county.” This hold- 
ing of the syllabus would appear to bein conflict with the 
holding in Richardson County v. Hull, supra, but in the 
opinion, on page 545, it is said: ‘We think that the 
word ‘claims’ in that section refers only to claims orivi- 
nating in contract, express or implied, hetween the claim- 
ant and the county, and that a claim against a county for 
damages caused to the, claimant’s property by the county’s 
taking it for public use, or damaging it by the construc- 
tion of a public improvement, is not such a claim as need 
be first filed with the county clerk and passed upon by 
the county authorities; but an action on such a claim may 
be brought, in the first instance, in any court having juris- 
diction of the subject matter.” It seems to us that this 
was what the court in that case meant to decide, viz., 
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that it was such a case as “may” be brought, in the first 
instance, in any court having jurisdiction of the subject 
matter, and “need not” be first filed with the county clerk. 
We do not think it was the intention of the court to there 
decide that first filing the claim with the county board, 
and then appealing from an adverse ruling of the board 
to the district court, would not give the district court 
jurisdiction. 

Prior to the decision in Douglas County v. Taylor, the 
court, consisting of the same judges who decided Rich- 
ardson County v. Hull; decided the case of Nance v. Falls 
City, 16 Neb. 85, and in that case followed the decision of 
the supreme court of Wisconsin in Bradley v. City of Eau 
Claire, 56 Wis. 168; Ruggles v. City of Fond du Lac, 58 
Wis. 436, and Kelley v. City of Madison, 48 Wis. 638, and 
held that “the word ‘claims’ in section 80 of the chapter 
relating to cities of the second class applies alone to those 
arising upon contract, and not upon tort.” In Village 
of Ponca v. Crawford, 18 Neb., 551, another member of the 
court, as it was composed when /?ichardson County v. Hull 
was decided, cited Nance v. Falls City, supra, without any 
discussion of the question. When these three eminent 
judges came to carefully consider the Wisconsin cases 
again, in Richardson County v. Hull, they disapproved all 
three of the cases cited and followed in Nance v. Falls City, 
and also repudiated Nance v. Falls City, and likewise 
repudiated a similar holding in the last paragraph of the 
syllabus in Kaeiser v, Nuckolls County, 14 Neb. 277. It 
is subsequently stated, in Hollingsworth v. Saunders 
County, 36 Neb. 141, 146, that the language used in Rich- 
ardson County v. Hull “is merely obiter dicta.” In that 
statement we think the learned judge who wrote the opin- 
ion was in error, as the decision in Richardson County v. 
Hull turns squarely upon the proposition that the provi- 
sion in our statute giving a county board power to “settle 
all accounts against the county, and all accounts concern- 
ing the receipts and expenditures of the county,” was 
broad enough to include “the claim or demand of a citizen 
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against a county, of whatever nature, under contract or 
by tort.” The language there used was not the mere dic- 
tum of the writer of the opinion, but was the deliberate 
conclusion reached by the court after all three of the mem- 
bers of the court, as it then stood, had a second time con- 
sidered the Wisconsin cases, and had reviewed their for- 
mer decision in Nance v. Falls City, and also after they 
had decided Village of Ponca v. Crawford. We think the 
conclusion there announced was eminently sound and 
should have been followed in Douglas County v. Taylor 
and Hollingsworth v. Saunders County. (If it were nec- 
essary to overrule the last two cases noted, the writer 
would not hesitate to do so, buttressed as he would be by 
the sound reasoning in and decision of Richardson County 
v. Hull.) But we think this case can be properly decided 
and a just rule announced without overruling any of the 
cases above cited. An examination of those cases will 
show that it is not held in any of them that an action 
sounding in tort or for unliquidated damages must be 
commenced in court, and that it cannot be instituted by 
filing a claim with the county board. In Cass County v. 
Sarpy County, 88 Neb, 435, which wag an action by one 
county against the other to compel payment of one-half 
of the cost of repairs of a bridge over the Platte river 
between said counties, Cass county filed its claim with 
Sarpy county, and upon its disallowance appealed to the 
district court. The provision of the statute is that in 
such a case the county which has made the repairs may 
“recover by suit from the county so in default such pro- 
portion of the cost of making such repairs as it ought to 
pay, not exceeding one-half of the full amount so ex- 
pended.” In that case we held that the words “recover 
by suit,” as used in the statute, “include a suit instituted 
by an appeal from the disallowance of a claim by a county 
board.” 

The requirement of the statute (Comp. St. 1909, ch. 
78, sec. 117) that, in asserting a claim against a county 
for damages by reason of a defective bridge, said action 
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must be commenced within 30 days of the time of the in- 
jury, was designed to give the county timely notice of the 
assertion of the claim, and, if the claimant presents his 
claim to the county by filing it with the county clerk 
within 30 days from the time of the accident, it is a suf- 
ficient compliance with the statute, and the prosecution 
of his claim or action is commenced in time; and the 
fact that the county board retains possession of the claim 
until after the 30 days have expired, and then acts upon 
it and rejects it, so that the appeal from the action of the 
board is not filed in the district court until more than 30 
days after the accident, will not operate as a bar to the 
action. 

Upon a careful reconsideration of the question, and of 
the cases cited, we hold that an action upon a claim for 
a tort or for unliquidated damages may be commenced in 
a court of competent jurisdiction, or by filing a claim 
with the county board, at the election of the clainiant; and 
that, if the latter course is pursued and the claim is re- 
jected by the board, the claimant may appeal from the 
action of the board to the district court, and in such case 
his action will be deemed to have been commenced upon 
the date of the filing of his claim with such board. 

It is next contended that the court erred in giving in- 
struction No. 2, requested by plaintiffs. The objection 
urged against this instruction is that it ignores the ques- 
tion of knowledge or of notice to the county board, either 
actual or constructive, of the dangerous condition of the 
bridge. This contention must fail. That the bridge was 
a public bridge is established without contradiction, and 
the question of knowledge of or notice to the defendant 
of its dangerous condition for many months prior to 
March 8 was not, under the evidence, an open question. 
The witness Cox testified that he was a rural mail carrier, 
that his usual route required him to cross that bridge 
every 24 hours; that the bridge was really dangerous as 
early as December of the preceding year; that he had 
given the road overseer of that district both verba] and 
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written notice of the dangerous condition of the bridge; 
that he had also complained to the postmaster at Bur- 
chard, and that the postmaster had, in his presence, called 
the attention of Supervisor J. J. Powell to the dangerous 
condition of the bridge and had requested him to have it 
repaired. He testified to giving another notice just two 
days before the accident: ‘2. When had you spoken to 
him before that? A. I spoke to him every time he didn’t 
run away from me when he saw me coming.” It would 
seem from this testimony, which was not contradicated, 
that actual notice had been repeatedly given to the proper 
official, and that the failure of defendant to repair the 
bridge was gross and wanton. Mr. Cox also testified that 
on the day of the accident the ground on the east side of 
the bridge in the public road, which seems to have been 
the only side where teams could turn out, “was very 
muddy and nirey.” This testimony is corroborated by 
Mr. Shirts, who lived about a half mile from the bridge. 
He testified that the ground on that day was “very mirey 
and muddy,” and that the dangerous condition of the 
bridge had existed for six months. We do not think the 
court erred in not submitting the question of knowledge 
of the defendant to the jury. 

Defendant’s next complaint igs that the court erred in 
refusing to give instructions 1 and 8, requested by de- 
fendant. This contention is disposed of adversely to de- 
fendant by our holding under the first subdivision of this 
opinion. It is next contended that the evidence clearly 
shows contributory negligence on the part of plaintiffs’ 
agent in driving across the bridge in its dangerous condi- 
tion, which must have been apparent to the agent; and 
it is argued that although plaintiffs’ agent might have felt 
that he could drive his team across the bridge with safety, 
by reason of the fact that his horses would not come in 
contact with the hole in the middle of the bridge, the 
mule, which was being led behind, and which was the ani- 
mal injured, might be traveling in the middle of the road 
and be in danger of getting into the hole. By their ver- 
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dict the jury found that the plaintiffs were not guilty of 
contributory negligence; and, after having safely relied 
upon the “mule train” for his hard tack and beans during 
his four years’ service in the civil war, the writer is not 
willing now to impute negligence to the mule. 

Upon careful examination of the entire record, we 
fail to find any prejudicial error. The judgment of the 
district court is therefore 

AFFIRMED. 

LETTON, J., dissenting. 

The act under which this action is brought is limited in 
its scope. Prior to its enactment no liability existed 
against counties for damages caused by defective bridges. 
The Jaw created a new right of action and imposed a lim- 
itation of time in which an action could be brought to en- 
force it. The passage of the act had the effect to make 
counties liable to actions for damages for 30 days after 
the injuries were caused, but this period terminated the 
liability if no action had been begun. 

In an opinion by Sanborn, C. J., in Madden v. Lan- 
caster County, 65 Fed. 188, it is said: “But the proviso 
in the act that suits shall be brought upon the rights of 
action it creates within 30 days from the occurring of the 
injuries, respectively, is a condition qualifying the rights 
of action, and not a mere limitation of the remedy. The- 
roux v. Northern P. R. Co., 64 Fed. 84; The Harrisburg, 
119 U.S. 199; Pittsburg, C. & St. L. R. Co. v. Hine, 25 Ohio 
St. 629.” This is the rule of this court. Bryunt v. Da- 
kota County, 53 Neb. 755; Swaney v. Gage County, 64 
Neb. 627. In the latter case it is said by BARNES, J.: 
“A suit based on that act which is commenced more than 
30 days after the injuries complained of occurred cannot 
be maintained.” .The majority opinion holds that the 
filing of a claim before the board of county commissioners 
(a proceeding which we have heretofore held to be un- 
necessary, Hollingsworth v. Saunders County, 36 Neb. 
141) complies with the requirement of the statute, and is 
equivalent to the commencement of an action. The words 

36 
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of the statute in this connection are: “The person sus- 
taining the damage may recover in a cuse against the 
county, * * * the action can be brought, * * * 
damages and costs shall be paid * * * provided, 
however, that such action is commenced within thirty 
(30) days of the time of said injury or damage oc- 
curring.” Comp. St. 1909, ch. 78, sec. 117. It is clear 
that the “case” or “action” spoken of in the statute is 
one in which a judgment for “damages and costs” can be 
rendered, and that the language imports a proceeding in 
a court of justice. It igs unnecessary to set forth at length 
the numerous definitions of the words “action” and “case” 
to be found in standard dictionaries and in legal opinions. 
In Webster’s New International Dictionary an “action” 
is defined as “a legal proceeding by which one demands or 
enforces one’s right in a court of justice; a judicial pro- 
ceeding for the enforcement or protection of a right, the 
redress or prevention of a wrong, or the punishment of 
a public offense; usually distinguished from special pro- 
ceedin g” And Judge Story defines a “case” as “a suit in 
law or equity, instituted according to the regular course 
of judicial proceedings.” 2 Story, Constitution (5th ed.) 
sec. 1646. The definition of these words in 1 Words and 
Phrases, p. 129, expresses these identical ideas in varied 
phraseology. 

I can find no authority anywhere to sustain the prop- 
osition that the needless filing of a claim in a matter where 
an adverse decision could have no finality as to the right 
of the claimant against the county is the beginning of an 
action. The legislature granted the relief upon the con- 
dition that an “action” should be begun within 30 days, 
and I think this court has no right to say that the word 
action in this statute has other than its ordinary meaning. 

In my judgment the petition does not state a cause of 
action. This was the view taken by the federal court in 
Madden v. Lancaster County, supra, and by this court 
in the cases cited. 

J think the judgment of the district court should be re- 
versed and the cause dismissed. 
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MARK M. HARDWICK, APPELLANT, V. HATTIE V. SNEDEKER 
ET AL,, APPELLEES. 


FILrep FEBRUARY 15,1911. No. 16,198. 


1. Taxation: REDEMPTION FRoM Tax Saree. An action to foreclose a 
tax lien is not properly brought until after a sale of the land for 
taxes and two years allowed for redemption, but this is not juris- 
dictional, and if an action so brought proceeds to decree of fore- 
closure and sale, and a deed is duly issued upon confirmation of 
such sale, the owner of the land may redeem the same within two 
years after such sale and confirmation, but not later. 


. In such case, the statute which requires notice be- 
fore taking a tax deed has no application. 


ApPHAL from the district court for Dundy county: 
Ropert C. ORR, JUDGH. Affirmed, 


Shepherd & Ripley, for appellant. 
Boyle & Eldred, contra. 


SEHDGWICK, J. 


The county of Dundy began an action in the district 
court for that county in January, 1901, against one Louis 
Sarault, who was then a nonresident of the state, to fore- 
close its lien for taxes assessed against certain lands of 
Sarault in that county for the year 1899, and several prior 
years. A decree of foreclosure was entered and the land 
sold thereunder. The sale was duly confirmed and deed 
issued to the purchaser. More than two years after the 
sale and confirmation Sarault conveyed the land to this 
plaintiff by quitclaim deed. The plaintiff then tendered 
the amount of the taxes, interest and costs, and, the tender 
being refused, he brought this action to redeem. The de- 
fendant Hattie V. Snedeker derives her title through the 
said foreclosure deed. The district court found for the 
defendant, and entered a decree quieting her title, and 
plaintiff has appealed. 
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The constitution provides that in all foreclosures for 
taxes the owner of the land shall have two years in which 
to redeem. In Logan County v. Carnahan, 66 Neb, 685, 
693, it was held that the collection of a land tax by judi- 
' cial sale without an antecedent sale by the county treas- 
urer is contrary to the provisions of the statute, and upon 
rehearing it was said by the court that “there exists no 
authority under the law for a county to institute and 
maintain a suit for a foreclosure of a tax lien on real es- 
tate, except the action be based on an antecedent adminis- 
trative sale by the county treasurer, the issuance of a 
tax sale certificate therefor, and the expiration of two 
years thereafter, during which time the owner of the land 
may redeem from such administrative sale by paying the 
principal, interest and costs as provided by statute.” 
But it was .lso said in that opinion that “this goes only 
to the regularity of the proceedings by which the author- 
ity is exercised, and not to the power itself. * * * A 
decree rendered which determines the right of the county 
to maintain such an action, and directs a sale of the prop- 
erty, would not be subject to collateral attack.” 

In Logan County v. McKinley-Lanning L. & T. Co., 70 
Neb. 399, it was held that “where the district court has 
jurisdiction of the subject of the action and of the parties 
in a foreclosure proceeding, questions which affect the 
regularity of the decree are concluded thereby.” It was 
held in Russell v. McCarthy, 70 Neb. 514, that a decree of 
foreclosure rendered in an action in which there had beeu 
no administrative sale was erroneous, but not void, and, 
unless appealed from, divested the owner’s title. And in 
Clifford v. Thun, 74 Neb. 831, it was held that “one seek- 
ing to redeem from a foreclosure sale based on a tax lien 
must bring his action therefor within two vears from the 
date of the tax sale.” This last holding has been adhered 
to in subsequent cases, and it is now the settled law of 
the state that, although an action brought within two 
vears after the taxes upon real estate have become delin- 
quent is prematurely brought, yet a decree of foreclosure 
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rendered therein is not void, though erroneous, and that 
the owner of the land may maintain an action to redeem 
therefrom if brought within two years from the sale and 
confirmation, but not afterwards. The statute which re- 
quires notice before taking a tax deed has no application 
in such case. 

It follows that the decree of the district court in this 
ease is correct, and it is 

AFFIRMED. 


CHRISTIAN HANSEN, APPELLANT, V. P. CHRIS HANSEN, 
APPELLEE, 


Firep Fesruary 15,1911. No. 16,290. 


1. Landlord and Tenant. One who takes land of another and agrees 
to plant and cultivate the same in crops and deliver to the owner 
of the land one-third of the crops as rent is a tenant, and not a 
mere cropper. 


2. 


LEASE: Construction. If a tenant agrees to plant and cul- 
tivate the land in corn and deliver one-third of the corn to his 
landlord for the use of the land, the right to the corn stalks after 
the corn is removed as between the landlord and tenant is to be 
determined as a question of fact according to the understanding 
and agreement of the parties. 


RieHTs oF TENANT. If the landlord agrees to ac- 
cept a share of the grain in full for the use of the land, and the 
tenant reserves the stalks for his own use, he may sell the right 
to the use of the stalks to another to be used in the ordinary way 
among farmers within the term of his tenancy. 


APPEAL from the district court for Franklin county: 
Harry S. DUNGAN, JUDGE. Affirmed. 


W. ©. Dorsey, for appellant. 


L. 0. Paulson, contra. 
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SEDGWICE, J. 


One Hinterman farmed about 50 acres of the plaintiff's 
land in corn during the season of 1908 under a contract 
with the plaintiff. After he had gathered the corn, he 
sold the stalks to the defendant and authorized the de- 
fendant to turn his cattle therein. Under this agreement 
the defendant commenced turning the cattle into the 
stalks, and the plaintiff brought this action in the dis- 
trict court for Franklin county to enjoin the defendant 
from pasturing his cattle in the stalks. The action was 
tried by the court and a decree entered in favor of the de- 
fendant, and the plaintiff has appealed. 

Plaintiff insists that he was entitled to the stalks after 
the corn was gathered, and the defendant insists that 
Hinterman was entitled to them and that he acquired 
that right by his purchase from Hinterman. There is a 
considerable discussion in the briefs in regard to whether 
Hinterman was the tenant of the plaintiff or was merely 
a cropper. This question perhaps would not be decisive 
of the case, because a cropper might agree with the owner 
of the land as to the ownership of the stalks after the 
corn was gathered, and it is claimed by the plaintiff that 
there was an agreement as to the ownership of the stalks. 
If the contract was that Hinterman should have the 
stalks and two-thirds of the corn for hig services that 
would dispose of the case, but as it seems clear from the 
evidence of the plaintiff that Hinterman was a tenant, and 
not a mere cropper, we place our decision upon that 
ground. The plaintiff testified that in the fall of 1907 he 
made a contract with Hinterman in regard to farming the 
ground, and was asked what arrangements he had made 
in that regard, and answered: “I hired 50 acres out for 
corn.” Again in his cross-examination he testified that 
Hinterman was to deliver to him “one-third of the corn 
raised on the land.” A tenant rents the land and pays 
for it either in money or a part of the crops, or the equiva- 
lent. A cropper farms the land and is paid for his work 
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in a part of the crops. In the one case, the tenant pays 
for the use of the land with a part of the crops. In the 
other, the crop belongs to the owner of the land and he 
pays for the labor of cultivating with a part of the crop. 
The plaintiff having testified that he “hired 50 acres out” 
to Hinterman and that Hinterman was to pay him for it 
in a part of the crop that he raised, he has himself estab-' 
lished a tenancy. 

If the tenant was to pay for the use of the land with a 
part of the crop, the stalks, being of value, might be con- 
sidered a part of the crop, and the owner of the- land 
would in that case be entitled to a share of the stalks as 
well as of the corn. The question in this case is one of 
fact as to what the agreement was between the parties, 
whether the tenant was to pay the landlord a part of the 
crops including the corn, or only a share of the corn. We 
think the strong preponderance of the evidence is that 
the agreement was that he was to pay the landlord one- 
third of the corn only. The rent paid to the landlord 
was to be delivered to him at some distance from the land, 
and it does not seem probable from the evidence that it 
was contemplated that he should deliver a part of the 
stalks. The plaintiff himself testified that he was to de- 
liver the corn. He also testified that there was a special 
agreement that he (the plaintiff) should have the stalks; 
but this is unequivocally denied by Hinterman, and under 
the circumstances the preponderance of the evidence is 
with the defendant. 

The decree of the district court is therefore right, and is 


Fawcett, J., not sitting. AFFIRMED. 


CITY OF OMAHA, APPELLER, V. PHILADELPHIA MORTGAGE & 
TRUST COMPANY, APPELLANT. 


FILeD Fesruary 15,1911. No. 16,297. 


1. Municipal Corporations: RerPam or SIMEWALKS: LIABILITY OF ABUT- 
TING Property Owners. The act of 1887 (laws 1887, ch. 10, sec. 
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69; Comp. St. 1901, ch. 12a, sec. 109) governing cities of the 
metropolitan class made it the duty of the owners of buildings 
fronting upon a street of the city to keep the sidewalks adjacent 
to the buildings in repair; but such owners were not liable for 
damages caused by defects in such sidewalks until the city au- 
thorities notified them of such defects and required them to re- 
pair the same. 


DEFECTS IN STREETS: LIABILITY oF ABUTTING PROPERTY 
Owners. If the owner of city lots constructs a building thereon 
adjacent to a street of the city, and in such construction exca- 
vates a large space under the street to be used as a room in con- 
nection with said building, and so maintains the same for sev- 
eral years, it will be presumed that such excavation was made 
with the consent of the authorities of the city, and upon the 
implied condition that such excavation shall be maintained in 
proper and safe condition for travel along the street and the 
walks thereon; and the owner of the property will be Hable for 
damages caused by his neglect to so maintain said excavation. 


3. 


A purchaser of such property upon fore- 
closure sale who takes possession and rents the property and 
permits the same to remain for a long time in an unsafe con- 
dition will be held to have notice of the existence and purpose of 
the excavation and its condition, and is liable for damages 
caused thereby. 


If the city is compelled to pay a judgment 
for damages because of such neglect of the owner of said prop- 
erty in an action of which the owner has notice with the priv- 
ilege to defend the same, the city may recover over from the 
owner of the property. 


5. Pleading: Surricrency. Allegations of the petition stated, and held 
to be sufficient to support the findings and judgment. 


APPEAL from the district court for Douglas county: 
Georce A. Day, JuDGE. Affirmed. 


William Baird & Sons, for appellant. 


H. BE. Burnam, I. J. Dunn and J. A. Rine, contra. 


SEDGWICK, J. 


A judgment was recovered against the city of Omaha 
for damages caused by falling through an opening in the 
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walk along the property owned by this defendant. After- 
wards the city brought this action against the defendant 
to recover the amount of the same judgment, interest and 
costs. Upon trial in the district court for Douglas county 
without a jury, the court found in favor of the plaintiff 
and entered judgment for the amount claimed. The de- 
fendant has appealed. 

It appears from the evidence, a large part of which is 
contained in the stipulation of facts, that 25 or 30 years 
ago one Peter Goos erected a hotel building on the lots in 
question, and excavated an opening called an “area” 
along the side of said building 25 or 30 feet in length and 
several feet in width under the sidewalk. Afterwards he 
mortgaged the building to this defendant to secure an 
indebtedness, and the defendant foreclosed the mortgage, 
‘and upon the foreclosure sale purchased the property, 
and so became the owner thereof. The defendant there- 
upon leased the property from time to time for hotel pur- 
poses, and it was being so occupied by the tenant of this 
defendant at the time the accident occurred, which was 
the occasion of the damages recovered in the judgment 
against the city. It does not appear from the evidence 
when nor by whom the opening in the walk over the area 
was made, and the city authorities had not notified the 
defendant to repair the defect in these openings before 
the accident occurred. 

1. It is first insisted by the defendant that the owner 
of the property is not liable for defects in the sidewalk ad- 
‘joining the property without having first been notified by 
the city of such defects and given opportunity to repair 
the same. The statute in force at the time of the acci- 
dent provided that “in case the owner or owners of any 
such lot, lots or lands abutting on such street or portion 
thereof, shall fail to construct or repair such sidewalks in 
the manner and within the time as directed and required 
by the council in each case after having received due 
notice to do so, they shall be liable for all damages or 
injuries occasioned by reason of the defective or danger- 
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ous condition of any such sidewalks.” Comp. St. 1901, 
ch. 12a, sec. 109. It appears, therefore, that under the 
provisions of the statute as it then existed the owner of 
property in the city of Omaha was required to keep the 
walk adjacent to the property in repair, and if damages 
were suffered by reason of his failure to do so he was liable 
for such damages, but only upon condition that he had 
been notified of the defect and required by the city to 
repair the walk. Therefore, so far as ordinary walks are 
concerned, the contention of the defendant should be sus- 
tained, 

2. It appears from the evidence, as before stated, that 
this area under the sidewalk was constructed with the 
hotel building, but there is no evidence in the record as 
to the purpose of the openings in the covering of this area. 
The defect in these openings was the cause of the accident, 
and it is contended that, they being in the sidewalk ad- 
joining the hotel building, the defendant would not be 
liable for neglect to repair the same unless notified by 
the city and required to so repair them. In this con- 
nection the defendant insists that it had no notice or 
knowledge of the defect in these openings, and is there- 
fore not liable for such damages. There is no evidence in 
the record that there was any application to the city au- 
thorities for permission to construct this area, or that 
any such permission was given, and it is argued that there 
cannot therefore be implied any agreement or obligation 
on the part of the owner of the property to maintain the 
area and its covering in a proper and a safe condition. 
We cannot, however, presume that the defendant or its 
grantor constructed this area without the knowledge and 
at least implied consent of the city authorities. It must 
therefore be presumed that the city authorities consented 
to the construction of this area, and that consent was 
upon the implied condition that the owner of the prop- 
erty would maintain it in a proper and safe condition. © 
This area was also of such a character and of such dimen- 
sions that the defendant must be held to have known of 
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its existence at all times, and to have known of the im- 
plied agreement on the part of the owner of the property, 
who constructed the area and to whose rights and liabii- 
ities it succeeded, that the same should be kept in a proper 
and safe condition. We think, therefore, the statute then 
in existence in regard to the maintenance of ordinary 
sidewalks has no application in this case. 

The case of City of Lincoln v. First Nat. Bank, 67 Neb. 
401, is like this in some of its facts. The bank had bought 
the property at sheriff’s sale on foreclosure of a mortgage 
which it held thereon. There was an excavation under the 
walk adjoining the building upon the property, and there 
were coal holes through the covering of the excavation. 
Through some defects in the covering of these coal holes, 
a woman fell through one of them and was injured and 
recovered a judgment against the city. The city sued the 
bank to recover the amount of the judgment and costs. 
The difference between the two cases consists in the fol- 
lowing facts: In the Lincoln case, the sheriff’s deed upon 
the foreclosure was dated 32 days and recorded 20 days be- 
fore the accident. The bank had not taken possession of 
the property, nor assumed to exercise any control over 
it, and, in fact, was not aware of the excavation under the 
walk, nor of the coal holes through the covering of the 
excavation. In the opinion the case of Irvine v. Wood, 
51 N. Y. 224, is cited, and it is said that it is there “held 
to devolve upon both landJord and tenants to see that an 
excavation under the street was made safe for passers.” 
It was also said in the opinion: ‘The numerous decisions 
as to the respective liabilities of lessor and lessee in such 
cases show that the owner’s liability, where it exists, is 
not as owner, but as creator or continuer of a nuisance.” 
In the case at bar, the defendant had owned, occupied and 
leased the premises for several years before the accident 
occurred. The area, which was constructed for a ten-pin 
alley, constituted a large room under the sidewalk. It is 
impossible to believe that the defendant did not know of 
its existence. In fact, it was of such a nature that the law 
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did not allow the defendant to plead ignorance of its ex- 
istence. In the absence of any evidence to the contrary, 
the presumption is, as before stated, that the city con- 
sented to the construction of the area, and that the con- 
dition was that its covering should be kept in safe and 
proper condition. It appears, however, from the Lincoln 
case, supra, that if the city had not consented to its con- 
struction, and the owner of the property created the 
excavation without properly protecting it, or so main- 
tained the excavation after it had been created, he would 
be in no better position than if he had contracted ex- 
pressly or impliedly to protect the area. 

It is, however, contended that there are no facts alleged 
in the petition showing any contract, express or implied, 
between the defendant, or its grantor, and the city. The 
petition is largely drawn upon the incorrect theory that 
the defendant would be liable for defects in an ordinary 
sidewalk adjoining his premises, without notice from the 
city, and without a demand by the city that such defects 
be repaired. The petition, however, also alleges that the 
defendant “caused and permitted a public nuisance on 
said walk as follows, to wit: That on the south side of 
said Jackson street, and adjoining said property herein 
described, there was on the 6th day of January, 1903, a 
slag-stone sidewalk, running from Fourteenth street to 
Fifteenth street, along the north front of said Thurston 
hotel; * * * that in said slag-stone sidewalk there 
had been ever since the construction of said hotel building 
several holes through the sidewalk; * * * that said 
opening in said sidewalk was a coal hole which opened 
into an excavation some eight or ten feet in depth under 
said sidewalk, which excavation was constructed at the 
time of the construction of said building in 1888, and was 
for the benefit and use and accommodation of said build- 
ing and the owners and occupants thereof; that under- 
neath said sidewalk the ground was entirely removed to 
the extent of eight or ten feet in depth, and the space 
underneath said sidewalk constituted a room or areaway 
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Or 
to 
Or 


for the use and benefit of the said premises, and was con- 
nected with the said hotel building proper; that the coal 
hole through the sidewalk complained of was constructed 
and maintained for the use and benefit of said premises, 
the owners and occupants thereof; * * * that, to ren- 
der said sidewalk safe at the point where said coal hole 
was constructed in the walk, it was necessary to place an 
iron cover over the opening, which fitted securely into the 
sidewalk and on a level with the walk, and to fasten said 
covering in such a way that it could not and would not be 
removed from said opening, leaving said opening exposed, 
except when said coal hole was being used for some pur- 
pose in connection with the hotel, and properly guarded 
during the time,” and it was the duty of the defendants 
to “maintain in a.safe condition * * * said coal hole 
leading to the excavation underneath the said sidewalk; 
‘put, disregarding their duties therein, they permitted said 
coal hole for a long time prior to said accident to become 
and remain in an unsafe and dangerous condition, in that 
there was no proper covering over said coal hole, and the 
cover, such as it was, was not fastened, and was likely to 
be blown off or removed therefrom by persons passing 
along the sidewalk.” The answer to these allegations was 
that the holes through the covering of the area were made 
“long prior to the time when this defendant became the 
owner of said premises, with the knowledge and consent of 
the plaintiff, and without any knowledge thereof by this 
defendant, and that said holes were covered over prior to 
the time when this defendant became owner of said prem- 
ises by or with the knowledge and acquiescence of the 
plaintiff, and were not in use at the time this defendant 
became the owner of said premises, or at any time there- 
after.” These allegations of the petition sufficiently pre- 
sent the issue as to the duty of the defendant to maintain 
proper and safe covering of this area. 

The trial court made a general finding in favor of the 
city and against the defendant. It must be presumed that 
the court found that, in maintaining this area as the de- 
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fendant did after the purchase of the property, it did so 
with the implied agreement to maintain it in a proper and 
safe condition. In this view of the case, the judgment of 
the trial court is sustained by the evidence, and is there- 
fore 


AFFIRMED. 


BANKING Housp or A. W. CLARKE, APPELLEE, V. JOHN M. 
: WARD ET AL., APPELLANTS, 


Foxep Fresruary 15, 1911. No. 16,303. 


L Bills and Notes: PLeapine; Svurriciency. The petition alleged 
that while a general banking business was owned and conducted 
by one Clarke, in the name of “Banking House of A. W. Clarke,” 
and was not incorporated, notes and securities were taken from 
defendant for money loaned him, payable to “Banking House of 
A. W. Clarke,” and that afterwards the banking business was 
incorporated in the same name; that the corporation succeeded 
to the rights of the original payee, and that the amount of said 
notes and interest thereon is due to the plaintiff from the de- 
fendant upon said securities. Held, That this is a sufficient alle- 
gation of ownership by plaintiff. 


2. : Evmence or OwNERSHIP. Evidence that notes and securi- 
ties were taken for money loaned in the name of “Banking 
House of A. W. Clarke,” which was then the business name of 
an individual who owned and was conducting a general banking 
business, and that afterwards the plaintiff was incorporated in 
the same name, “Banking House of A. W. Clarke,” and suc- 
ceeded to all the rights and interests of said business, together 
with possession of the papers which are offered in evidence, is 
sufficient prima facie evidence of ownership of the notes and se- 
curities. 


APPEAL from the district court for Lincoln county: 
HANSON M. GRIMES, JUDGE. Affirmed. 


_ Wells & Rosewater, for appellants. 


H. Z. Wedgewood, contra. Bee 
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SEDGWICK, J. 


One B. M. Webster contracted: to sell a certain tract of 
land in Lincoln county to these defendants, John M. Ward 
and Albert G. Hamilton, and executed a written contract 
of sale which provided for payments to be made by the 
said Ward and Hamilton, and that, upon such payments 
being made as agreed, the said Webster should convey the 
said premises to the said grantees with good and sufficient 
warranty deed. Afterwards, in 1907, the defendant Ham- 
ilton sold and assigned his interest in the said contract to 
the defendant Ward, and the defendant Ward borrowed 
money of the Banking House of A. W. Clarke, of Papil- 
lion, and gave his several promissory notes therefor and 
assigned the said contract as security. At that time the 
“Banking House of A. W. Clarke” was not incorporated, 
but was owned and conducted by A. W. Clarke personally 
in that name. Afterwards the business was incorporated 
in the same name, and the said corporation is the plaintiff 
in this action. This action was brought to recover the 
amount due on said notes and foreclose the equity of 
redemption of the defendant in the said contract. The 
Packers National Bank of South Omaha intervened in the 
action, and alleged that it was the owner of said con- 
tract by assignment of the said defendant Ward, and as 
such was allowed to defend the same. The trial court 
found in favor of the plaintiff, and the defendants John 
M. Ward and the Packers National Bank have appealed. 

The defendants insist that the allegations of the peti- 
tion are not sufficient to support the decree. This objec- 
tion is based upon the idea that the petition does not 
sufficiently allege the ownership by the plaintiff corpora- 
tion of the notes and securities. The facts above stated 
are alleged in the petition, and that “on or about the 12th 
day of June, 1907, the defendants made an assignment 
in writing to the said Banking House of A. W. Clarke, 
to the rights of which the plaintiff has succeeded, of said 
land contract and their interest in the subject matter 
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thereof; all of which is more fully shown by a copy of 
said contract of assignment, marked ‘Exhibit A,’ and at- 
tached to and made a part of this petition,” and that the 
amount of said notes and interest thereon, according to 
their terms, is due the plaintiff from the defendant John 
M. Ward upon the said securities. The assignee named 
in the assignment was “Banking House of A. W. Clarke,” 
which is the corporate name of the plaintiff. At the time 
this assignment was made the banking business was not 
incorporated, and it is argued therefrom that the notes 
and securities do not belong to the present corporation. 
It is manifest, however, that the allegations of the peti- 
tion are sufficient allegations of ownership, there having 
been no attempt to require a more specific allegation. 
The evidence upon this point was objected to. It sup: 
ports the allegation of the petition. A witness was called 
who testified that he had been familiar with this banking 
business for about ten years, and that the business for- 
merly was conducted in the same name, “Banking House 
of A. W. Clarke,” and that, when the bank was incorpo- 
rated, it took over and succeeded to the business formerly 
conducted in that name. The plaintiff also introduced 
the notes and assignment, in all of which the payee is 
named, “Banking House of A. W Clarke,” and without 
doubt the possession and presentment in court of these 
notes under these circumstances is sufficient prima facie 
evidence of ownership. The original contract for the sale 
of this land contained the provision: “That no assign- 
ment of the premises shall be valid unless the same shall 
be indorsed hereon, or permanently attached hereto, and 
countersigned by the first party.” It ig objected that 
the assignment to this plaintiff was not indorsed upon the 
contract, and that the consent of Mr. Webster to the as- 
signment was never obtained. This provision of the con 
tract was for the benefit of the grantor, and could not 
prevent the grantee, Ward, from transferring his interest 
in the contract so as to make his assignee the real party 
in interest to enforce the same. It appears that final pay- 
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ment to the grantor Webster has not been made, and the 
decree of the court orders that the land be sold to satisfy 
the claim of the plaintiff against Ward. This sale, how- 
ever, is to be made subject to the interest of Webster in 
the land, and these defendants are not in position to ob- 
ject to the form of the decree in that respect. Mr. Web- 
ster, not being a party to the suit, will not be bound by 
any proceedings of that sort, whether regular or irregular. 
The decree of the district court is right, and is 


AFFIRMED. 


J. D, Stires v. First NATIONAL BANK OF COLUMBUS, AP- 
PELLANT; COLUMBUS StTaTe BANK, APPELLEE AND 
CROSS-APPELLANT. 


Firep FEesBruaky 28,1911. No. 16,792. 


APPEAL from the district court for Platte county: Con- 
RAD HOLLENBECK, JUDGE. Affirmed. 


Albert & Wagner, for appellant. 
A, M. Post and J. D. Stires, contra. 


PER CURIAM, 


The two controlling facts in this case will be found fully 
stated in our two opinions on the former appeal, 88 Neb. 
198; 85 Neb. 800. Upon the latter hearing the case was 
remanded with specific directions as to the distribution of 
the funds in controversy. This left nothing for the dis- 
trict court to do but to enter a decree in accordance with 
the mandate of this court. Kerr v. McCreary, 86 Neb. 786; 
Farmers & Merchants Bank v. German Nat. Bank, 59 Neb. 
229. An examination of the record shows that the district 
court by its decree has distributed the funds in obedience 
to our mandate, 


37 
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The judgment of the district court should therefore be 
affirmed, the appellant First National Bank of Columbus 
and cross-appellant Columbus State Bank each to pay 
its own costs on this appeal; and it is so ordered. 


AFFIRMED, 


FERDINAND ZIMMERER ET AL., APPELLANTS, V. Harury L. 
STUART ET AL., APPELLEES. 


Firep FEesruary 28,1911. No. 16,220. 


1. Municipal Corporations: Orpinances: Repeat. On the $th day of 
December, 1897, the mayor and council of the city of L. passed 
an ordinance conferring upon one Z. the authority to erect and 
maintain a telephone system in said city without limitation of the 
time of the duration of the right, except that it was provided that 
Z. should “erect and maintain a suitable central office, with 
proper switchboards and apparatus for a complete telephone 
system in said city for the period of two years.” On the 13th day 
of March, 1900, another ordinance was passed, at and upon the 
request of Z., granting the exclusive right to occupy the streets 
and public grounds of the city with said system for the period of 
10 years. By this later ordinance it was provided that the rights 
secured to Z, under the former one were reserved and confirmed 
in him. The last section repealed all ordinances in conflict with 
the later one. Held, That with the exception of ratifying and 
validating the occupation of the streets and public grounds of 
the city by the poles and wires during the time in excess of the 
two years, the former ordinance was repealed, and the rights of 
the parties were to be measured by the terms of the later and 
repealing ordinance. 


Vaipity. “When a city ordinance contains valid 
and void provisions, the valid portion will be upheld if it is a 
complete law in itself, capable of enforcement, and is not depend- 
ent upon that which is invalid.” In re Langston, 55 Neb. 310, 
Therefore, where the ordinance granted an “exclusive” right to 
occupy the streets, the word “exclusive,” if invalid, could be elim- 
inated and the remainder of the ordinance stand, providing the 
word did not constitute an inducement to the passage of the or. 
dinance. 


$. Descent and Distribution: CHARACTER oF EstatTz. As a general rule 
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the character of the estate at the death of the intestate, as im- 
pressed upon it by his act, determines the course of its descent. 
By imposing a limitation ot 10 years as to the time 
within which the poles and wires of a telephone system might 
occupy the streets and public grounds of the city, the reserva- 
tion of the right of the city to cause the poles and wires to be 
removed during the term, the taxing of the property as per- 
sonalty by the city officers, the execution of a chattel mortgage 
upon the system by the owner to secure a debt, and the owner 
never having attached the system to any real estate owned by 
him, all the parties to the contract are held to have treated the 
property as personal, and the act of the owner to have fastened 
that character upon it and determined the course of its descent 
upon his decease. 


APPEAL from the district court for Dawson county: 
Bruno O. Hostetter, Jupen. Affirmed. 


Rich, O’Neill & Gilbert and J. H. Linderman, for ap- 
pellants. 


E. A. Cook, H. M, Morsman, Jr., and Warrington & 
Stewart, contra. 


Reese, C. J. 


On the 9th day of December, 1897, the mayor and coun- 
cil of the city of Lexington passed an ordinance, of which 
the following is a copy: 

“ORDINANCE No. 187. 

“An ordinance granting the use of the streets of the city 
of Lexington to George Zimmerer for the purpose of 
erecting poles and placing wires thereon for tele 
phone purposes, and authorizing him to erect and 
maintain a telephone system in said city and regulat- 
ing the same, and providing a penalty for injuring 
or destroying the same. 

“Be it enacted by the mayor and council of the city of Lea- 
ington, Nebraska: 

“Section 1. That George Zimmerer is hereby authorized 
to erect and maintain a telephone system in the city of 
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Lexington, and is hereby granted the privilege to erect 
poles in the streets of said city and string wires thereon 
for telephone purposes; provided that none of said poles 
shall be erected more than one foot from the sidewalk, 
and shall be placed in the ground at least five feet, and 
shall be made substantial, and no wire shall be strung less 
than 18 feet from the ground; provided also that said poles 
shall not be placed so as to interfere with the electric light 
poles and wires, nor with the water mains and hydrants 
of said city. 

“Section 2. That said George Zimmerer shall erect and 
maintain a suitable central office, with proper switch- 
boards and apparatus for a complete telephone system in 
said city for a period of two years. 

“Section 3. That the charges for the use of the tele- 
phones in said system shall not exceed the sum of $2 per 
month for stores, oflices and other public places, and $1.54 
for residences, and shall not exceed the sum of $1.00 per 
month where the patron owns his own telephone. 

“Section 4. That it shall be unlawful for any person 
to cut down, dig up, or destroy any poles, or to cut, break, 
or destroy any wires, or injure any instrument belonging 
to and used in said system. That any person who violates 
the provisions of this section shall, on corfviction thereof, 
be fined in any sum not exceeding $100 and shall be com- 
mitted to jail until such fine and costs are paid. 

“Section 5. That if at any time it becomes necessary for 
the city to have any of the poles or wires in said system 
removed, or in case said poles or wires interfere with the 
removal of any building in said city, the said George Zim- 
merer shall at once upon notice remove said poles or wires 
until the necessity for their removal no longer exists. 

“Section 6. That all ordinances or parts of ordinances 
in conflict herewith are hereby repealed.” 

About the same time the said Zimmerer entered into 
contracts with proposed patrons of his system by which 
he agreed to furnish, and they agreed to take, telephones 
for the term of two years. Acting under the provisions of 
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the ordinance, Zimmerer installed a limited number of 
telephones, placing a small switchboard in a rented room, 
and setting the poles in the streets. The development of 
the system was evidently retarded for lack of funds, Zim- 
merer and his wife having charge of the operation of the 
system, no others, apparently, being interested. On the 
25th day of August, 1899, Zimmerer borrowed the sum of 
$1,750 from the first National Bank of Lexington, and to 
secure the payment of his note given for the payment of 
the same executed and delivered to the bank a chattel 
mortgage on the wiiole system, setting forth in detail the 
telephones, lines, poles, switchboards, ete, closing with 
the recital that it was “understood that this mortgage 
covers all and every kind of property connected with the 
telephone system of said mortgagor.” On the 13th day of 
March, 1900, the mayor and council of the city of Lexing- 
ton duly enacted and passed another ordinance, of which 
. the following ig a copy: 
“ORDINANCE No. 
“An ordinance granting the exclusive use of the streets 
and alleys of the city of Lexington, Nebraska, to George 

Zimmerer, his successors or assigns, for the period of 

ten years for the purpose of erecting poles and placing 

wires thereon for local telephone purposes, and author- 
izing the erection and maintenance of a telephone sys- 
tem and fixing the rate of charges in said city, regula- 
ting the same, and providing a penalty for injuring and 
destroying the same, and providing conditions for the 
termination of said franchise, 

“Be it ordained by the mayor and council of the city of 

Lexington, Nebraska: 

“Section 1. That George Zimmerer, his successors or 
assigns, is hereby granted the exclusive right and _privi- 
lege for a period of ten years from the date of the passage, 
approval and publication of this ordinance, to establish 
and maintain a local telephone system in the city of Lex- 
ington, Nebraska, and for the purpose the said George 
Zimmerer, his successors or assigns, is hereby granted the 
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exclusive right and privilege to erect and maintain poles 
and wires and the appurtenances thereto necessary, 
through, upon and over the streets, alleys and public 
grounds of said city of Lexington; provided that said 
George Zimmerer shall at all times, when requested by 
the proper authorities of said city, permit the poles and 
fixtures to be used for the purpose of placing and main- 
taining thereon, free of charge, any wires which may be 
necessary for the use of the police or fire departments of 
the city of Lexington, Nebraska; and further provided 
that none of said poles shall be removed more than one 
foot from the sidewalk and shall be placed in the ground 
at least five feet and shall be made substantial, and no 
wire shall be strung less than 20 feet from the ground; 
and provided further that said poles shall not be placed 
upon and interfere with the electric (light) poles and 
wires, nor with the water mains and hydrants in said city. 

“Section 2. That said George Zimmerer, his successors 
and assigns, shall erect and maintain a suitable central 
office, with proper switchboards and apparatus for a pub- 
lic telephone system in the said city during the term of 
the grant or franchise, and said city shall also during said 
term be furnished and kept in repair two telephones free 
of charge during the time aforesaid. 

“Section 3. That the charges for the use of the tele- 
phones in said system shall not exceed the sum of $2 per 
month for stores, offices and other public places, and $1.50 
for residences per month. 

“Section 4. That it shall be unlawful for any person 
to cut down, dig up or destroy any poles, or to cut, break 
or destroy any Wire, or injure any instrument belonging 
to and used in said system. That any person violating the 
provisions of this section shall, on conviction thereof, be 
fined in any sum not exceeding $100 and shall be commit- 
ted to jail until the fines and costs are paid. 

“Section 5. That the rights and franchise herein 
granted are upon the express condition that the saic 
George Zimmerer, his heirs, executors, administrators and 
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assigns, shall at all times within the period of this fran- 
chise maintain a complete and working telephone system 
in said city and provide telephone connections for the 
inhabitants of said city at the rates herein stated, and in 
case of any failure of said George Zimmerer, his heirs, 
executors, administrators or assigns, to comply with said 
conditions, the mayor and council of said city of Lexing- 
ton may, by resolution passed, after 30 days’ notice to the 
said George Zimmerer, his heirs, executors, administrators 
and assigns,. or resident agent, declare the franchise 
hereby granted forfeited, and all rights of said George 
Zimmerer, his heirs, executors, administrators and assigns, 

shall thereby be determined and terminated. ; 

“Section 6. That if at any time it becomes necessary 
for the said city to have some (any) of the poles or wires 
in said system removed, or in case the said poles or wires 
interfere with the removal of any buildings in said city, 
the said George Zimmerer shall, within 48 hours after no- 
tice in writing by the proper officers of said city, remove 
such poles or wires until the necessity for their removal 
shall no longer exist. 

“Section 7. That all rights secured by or accruing to 
said George Zimmerer under and by virtue of ordinance 
No. 187 of said city of Lexington, Nebraska, are hereby 
reserved and confirmed in the said George Zimmerer. 

“Section 8. That all ordinances or parts of ordinances 
in conflict herewith are hereby repealed.” 

This ordinance was passed at the request of Zimmerer, 
and he accepted and agreed to all its provisions. He and 
his wife continued to extend and operate the telephone 
system until the 6th day of September, 1900, when he died, 
leaving no issue. Upon his death, his widow took per- 
sonal charge of the system, paid the debt secured by the 
chattel mortgage, and extended the lines and increased 
the efficiency of the telephone plant, and so continued 
until th 11th day of June, 1903, when she intermarried 
with Harley L. Stuart, defendant in this action. After 
their marriage defendant and his wife continued to extend 
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and develop the system, each contributing their time, 
labor and money, until the 24th day of December, 1907, 
when she died testate, leaving surviving her her husband 
and an infant daughter. Her will was executed October 
13, 1905, prior to the birth of the daughter. By the terms 
of the will she devised and bequeathed all her real and 
personal property to her husband, defendant herein. The 
will was duly admitted to probate on the 20th day of 
January, 1908. The record is silent as to the date of the 
commencement of this action. On the 22d day of August, 
1908, Ferdinand Zimmerer, the father of George Zim- 
merer, for the consideration of “one dollar and natural 
affection” executed a conveyance to his wife, who was the 
mother of George, deceased, by which he sought to trans- 
fer to her an undivided half interest in the telephone sys- 
tem, subject to an interest contracted for by other parties, 
the extent of which does not appear. On the 24th day of 
August, 1908, the amended petition was filed. 

From the averments of the pleadings, the stipulations 
of the parties entered into upon the trial, and the evidence 
adduced thereon, the issue presented by plaintiffs is that: 
the franchise and telephone system is and was, at the time 
of the death of George Zimmerer, real estate—an heredita- 
- ment—and therefore descended to his father, subject only 
to the life estate of the surviving widow, under the law of 
descent of real property as it then stood, and upon the 
termination of her life his title became absolute. The 
action is to quiet title in him and his wife, and for an 
accounting of profits. 

The contention of defendants is that the property should 
be treated as personalty, and, under the law as it then 
existed, vested in the widow of George Zimmerer, subject 
to the payment of debts, etc.; that, she being the owner, 
her will vested the title in her surviving husband, subject 
to the rights of the infant child, if any. We then have the 
one question presented: Did the property descend to the 
father of the deceased, or was it personalty and subject 
to distribution under the law then existing as personal 
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property? We deem it proper to note here that there is 
no question in litigation in which the rivhts of the city 
of Lexington are in any degree involved. Indeed, under 
the provisions of the later ordinance, it may be that the 
right to occupy the streets and public grounds has termi- 
nated, but that question is not before us. The cause was 
tried to the district court, and a finding and decree were 
entered dismissing plaintiffs’ petition, and from which 
they appeal. 

It is strongly urged that there was.no limit of time of 
the duration of the franchise granted by the former ordi- 
nance, and therefore the right to oecupy the streets of the 
city was a perpetual one, and that thereby the provisions 
of the seventh section of the later ordinance continued 
that right in perpetuity. The provisions of the former 
ordinance are in some respects vague and uncertain. It is 
within common knowledge that a complete telephone sys- 
tem cannot be successfully maintained without “a suit- 
able central office with proper switchboards and appa- 
ratus,” as required by the second section of the earlier 
ordinance, and from this it is argued that the require- 
ment of that section that the switchboards and apparatus 
shall be maintained “for a period of two years,” coupled 
with the fact that the contracts with the subscribing 
patrons were limited to that time, demonstrates that it 
was not the intention of either the city or Zimmerer that 
the right should continue for any longer period, and there- 
fore the franchise was not a perpetual one. It is also 
contended, with the citation of authority, that the city 
had not the right or power to grant a perpetual franchise. 
We do not deem these questions of controlling importance, 
and they are undecided. While it may be that a right 
granted by an ordinance, and a contract entered into 
therein with a party to it, cannot be abrogated and de- 
stroyed by a subsequent ordinance, yet if the second ordi- 
nance was passed upon the request and application of the 
party and its terms and conditions are fully accepted and 
ratified by him, as stipulated upon the trial as having been 
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accepted “together with all its terms and provisions,” we 
know of no reason why the second ordinance may not be 
valid and binding upon the parties to it. This second 
ordinance granted an exclusive right to occupy the streets, 
which the first did not. It also extended the term of the 
franchise to ten years from two years, as was doubtless 
understood to be the duration of the time allowed by the 
first. It also provided for the free use of two telephones 
by the city, which was not contained in the former one. 
It is true that by. the seventh section of the later ordi- 
nance the rights accrued to Zimmerer under the former 
one were reserved and confirmed in him, but this could 
only apply to such as were not abrogated by the second 
ordinance, and it is very clear that one of the purposes of 
the second ordinance was to make definite and certain the 
time of the duration of the rights granted. In other 
words, the occupation of the streets and public grounds 
within the city were legalized and rendered valid, as the 
two-year term had before that time expired, and, if that 
was the limitation, said occupation had been without right 
during the excess. We are therefore limited to the pro- 
visions of the second ordinance and the conduct of the par- 
ties to it for the purposes of a decision of this cause, as 
the case turns upon whether the franchise and plant was 
real or personal property. If real property, it descended 
to the heir of Zimmerer, who was his father. Comp. St. 
1899, ch. 23, sec. 30, subd. 2. It is conceded by plaintiffs 
that, “if the property in question in this action is ‘per- 
sonal estate,’ it went to the widow, and the plaintiffs in 
this action have no interest therein,” under the provision 
at the close of section 176 of the same chapter that “the 
widow, if any, shall be entitled to receive the same share 
of such residue as a child of the intestate would be enti- 
tled to,” which would be the whole. So held in Hinds v. 
Hinds, 56 Neb, 545. If under this provision the property 
belonged to the widow, her will conferred it upon defend- 
ant, her later husband, and the decree of the district court 
should be sustained. 
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On the trial it was stipulated that “prior to the 6th day 
of August, 1907, there was duly passed and approved, and 
duly published within the time and in the manner required 
by law, an ordinance, which after its passage, approval 
and publication was accepted by Eva Stuart (the remar- 
ried widow of Zimmerer), and which said ordinance is 
marked defendants’ exhibit 1, and is hereby offered and 
admitted in evidence.” We have searched the record in 
vain for a copy of this ordinance, but it does not appear 
among the files anywhere. What it contains we cannot 
even conjecture. A copy should have been preserved in 
the bill of exceptions. It was probably considered by the 
court, and may have furnished an important aid in arriv- 
ing at the court’s decision. 

It is contended by plaintiffs that the second ordinance 
of March 18, 1900, was absolutely void, for the reason that 
it granted an exclusive right to occupy the streets and 
other public grounds of the city of Lexington. It may be 
conceded that the grant of the exclusive privilege was 
void, but that would not necessarily render the whole ordi- 
nance invalid. In In re Langston, 55 Neb. 310, it was held 
that, “when a city ordinance contains valid and void pro- 
visions, the valid portion will be upheld if it is a complete 
law in itself, capable of enforcement, and is not dependent 
upon that which is invalid.” We may therefore eliminate 
the word “exclusive,” and a valid and perfect ordinance 
will yet remain. It must seem very clear that the use of 
that word formed no inducement to the mayor or mem- 
bers of the council to pass the ordinance. We therefore 
hold that the ordinance was not void, that it fixed the 
length of time the right of Zimmerer to occupy the streets 
should run, and that, after its passage and approval and 
the acceptance of and agreement to its provisions by him, 
his rights were to be measured by it. 

The question then arises as to the character or quality 
of the property held by Zimmerer, whether real or per- 
sonal—an hereditament which, upon his ‘death, descended 
to his heirs, or personalty which went into the hands of 
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an adininistrator for distribution as personal property, 
without considering the rights of his wife during his life- 
time. We think it can hardly be said that the plant con- 
stituted a permanent fixture attached to‘his real estaie, 
for he had no such property to which it could attach. In 
14 Cyc. 17, it is said: “As in some cases property de- 
scends to different persons according ag it may be real 
estate or personal property, it frequently becomes neces- 
sary to determine its character for the purposes of descent: 
and distribution. As a general rule, it may be stated that 
the character of the estate at the death of the intestate, 
as impressed upon it by his act, determines the course of 
its descent, so that when the heir and next of kin are dif- 
ferent persons and have adverse interests there can be no 
election.” Jones v. Kirkpatrick, 2 Tenn. Ch. 693; Arling- 
ton Mill & Elevator Co. v. Yates, 57 Neb. 286; Edwards & 
Bradford Lumber Co. v. Rank, 57 Neb. 328. There is a 
sharp contention between the parties as to the legal re- 
sults of placing poles and wires upon the streets when 
permitted to do so by ordinance granting the right; the 
plaintiffs claiming that, as matter of law, the property 
becomes real estate and susceptible of being inherited, 
while upon the part of defendants it is claimed that this 
result does not necessarily follow. Elaborate and exhaust- 
ive briefs are filed and many authorities are cited. 

We are persuaded that the case must turn upon the ordi- 
nance and the conduct of the parties to it. As we have 
seen, the right to occupy the streets and public grounds 
of the city is limited to a term of 10 years. Assuming 
that the contract created by the passage of the ordinance 
and its acceptance by Zimmerecr is faithfully carried out, 
the city could order the poles and wires removed at the 
end of the term and the title thereto would remain in Zim- 
merer. This would also be the case should he remove 
them without an order from the city. It is provided that, 
in case of any failure on his part to comply with the con- 
ditions imposed, the city may, after 30 days’ notice, de- 
clare the franchise forfeited and his rights thereto shall 
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be terminated, that if at any time it becomes necessary 
for the city to have the poles and wires removed, or in 
case they interfere with the removal of any building, Ziim- 
merer shall remove them upon notice so to do, and they 
shall not be replaced unless the necessity for their removal 
shall no longer exist. This places the poles and wires 
within the city subject to and within the control of the 
city. It is shown by the evidence that the city taxed the 
plant as personal property, and that on the 25th day of 
August, 1899, Zimmerer executed a chattel mortgage upon 
the whole plant to secure his note for the sum of $1,750. 
At no time during his life did he have the system, or any 
part of it, attached to any real estate the title to which 
was held by him. We are persuaded by these facts that 
not only Zimmerer himself, but the city council and offi- 
cers, considered the character of the property that of per- 
sonalty and treated it accordingly. This being true, and 
there being no act of Zimmerer shown by which he held 
and treated it otherwise, the character so given it would 
continue after his decease, and the title would vest in his 
administrator for distribution to his widow, he having no 
child nor children. It might be well to here observe that 
the equities of the case are largely with the defendants. 
There is no suggestion that plaintiffs ever contributed any- 
thing toward the installation or development of the prop- 
erty. From its inception until the death of Zimmerer his 
wife devoted much of her time and energies toward the 
upbuilding of the plant. At the time of his death it was, 
comparatively, a small affair. His widow, with her own 
funds, paid off the -debt secured by the chattel mortgage, 
above referred to, and extended the system both inside and 
outside of the city, connecting the same with the original 
plant, placing an entirely new switchboard and operating 
devices in the central office, and after her marriage to de- 
fendant they jointly extended the lines both within and 
without the city, and finally, doubtless recognizing the 
labor and investment of her husband in the upbuilding of 
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the system, she, by her will, conferred the property upon 
him, and it now belongs to him and their child. 
The decree of the district court is right, and it is 


AFFIRMED. 


JULIUS HBELPHAND, APPELLANT, V. INDEPENDENT 'TELE- 
PHONE COMPANY OF OMAHA ET AL., APPELLEES, 


FILED FEBRUARY 28,1911. No. 16,304. 


Waters: Surract Waters: Damage To Goons: ContTripuToRY NEGLI- 
GeNcE. Where damage is caused by surface water negligently 
collected in a ditch or trench dug through a public alley, and 
thence allowed to soak through a sewer connection, previously 
constructed, into a basement of an adjacent building, the fact 
that the owner or occupant of the building in making his sewer 
connection failed to tamp the earth replaced therein sufficiently 
to render it impervious to water does not constitute contributory 
negligence, 


APPHAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JUDGE. Reversed. 


H. C. Brome and Clinton Brome, for appellant. 
B. 8. Baker, contra. 


BARNES, J. 


Action for damages to a stock of goods by surface water 
alleged to have been negligently collected in a ditch dug 
by defendants, and thence thrown into the basement of a 
building occupied by the plaintiff. 

It appears that plaintiff was the owner of a stock of 
“gents” furnishing goods, a part of which were stored in 
the basement of a building situated in the city of Omaha 
and occupied by him; that in the month of August, 1907, 
defendants, in constructing certain telephone lines in that 
city, dug a ditch or trench to be used as a conduit for its 
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wires through a public alley adjacent and in close prox- 
imity to the plaintiff’s building, and left it in such a con- 
dition that the heavy rains which fell in that season of 
the year were collected therein, and thence escaped into 
the basement and damaged plaintiff’s goods. There was 
no dispute as to the foregoing facts. 

Defendants, to defeat a recovery, claimed that when 
they were digging the ditch in question their workmen 
, discovered that at some prior time a sewer connection ex- 
tending from the basement of plaintiff’s building across 
the alley had been made, either by the plaintiff or his 
grantor; that the earth replaced in the sewer trench had 
not been sufficiently tamped to render it impervious to 
water, and, by reason thereof, the surface water collected ° 
in the ditch soaked through the sewer trench into the 
plaintiff's basement and caused the damage of which he 
complains. It was therefore contended that the plaintiff 
was guilty of contributory negligence. 

It appears that the trial court, after correctly instruct- 
ing the jury as to the defendants’ legal duties and liabili- 
ties, by another instruction, submitted the question of con- 
tributory negligence to the jury. The giving of that in- 
struction is assigned as error, which plaintiff strenuously 
contends entitled him to a new trial. The argument of- 
the defendants in support of the instruction is that. both 
parties had an equal right to the use of the public alley, 
in which their conduit was being constructed, and there- 
fore the plaintiff owed them the duty to so construct the 
sewer connection as to render it impervious to the water 
which they collected and allowed to flow into their ditch, 
and by failing to do so he was guilty of contributory nee- 
ligence. Counsel has cited no authorities to support this 
argument, and we doubt if any can be found by which it 
can be sustained. On the other hand, the plaintiff asserts 
that the evidence shows conclusively that, when the earth 
was replaced in the sewer excavation and the paving re- 
placed thereon, the alley was left in a safe, suitable and 
proper condition for the public use; that no surface water 
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had thereafter penetrated the basement of his building, 
and he therefore insists that having done all that was re- 
quired of him, both for the protection of the public and his 
own property, he owed no additional duty to the defend- 
ants and could not be said to have been guilty of con- 
tributory negligence, 

This contention seems to be well founded. It appears 
that when the sewer connection was made neither the 
plaintiff nor his grantor owed any duty to the defendants, 
and when defendants entered upon the construction of 
their conduit it was their duty to so construct the ditch as 
not to injure the property of the plaintiff who was an 
abutting lot owner. 

In the case of Cook v. Champlain Transportation Co., 
1 Denio (N. Y.) 91, it was said: “Where one, in the law- 
ful use of his own property, exposes it to accidental injury 
from the lawful acts of others, he does not thereby lose 
his remedy for an injury caused by the culpable negli- 
gence of such other persons.” The rule is to so use one’s 
own as not to injure others, and not, as the defendants 
contend, to use your own so that another shall not injure 
your property. In other words, one cannot lawfully use 
his own property, or exercise his rights, in such a manner 
as to increase the risk or danger of injury to another’s 
property. In Jitles v. Postal Telegraph Cable Co., 55 8. 
Car. 403, it was said: “On the contrary, it behooves a 
telegraph company, in its legal use of a way or road, or 
even a highway or post road, to guard such use so that no 
injury shall result to the property of its owner which may 
-he located opposite such telegraph lines, through its neg- 
ligence or want of due care.” Speaking of the rule of con- 
tributory negligence, it is said in 29 Cyc. 516: “This rule 
is subject to the exception that, as a person is entitled to 
use his own premises for any lawful purpose, his failure to 
protect it from the negligence of another will not be con- 
tributory negligence.” The text above quoted is well sup- 
ported by the following authorities: Werner v. Cincinnati, 
23 Ohio C, C, Rep. 475; Yik Hon v. Spring Valley Water 
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Works, 65 Cal. 619; Martin v. North Star Iron Works, 
31 Minn. 407; Stone v. Hunt, 114 Mo. 66, 21 S. W. 454; 
and many others. 

We are therefore of opinion that the question of con- 
tributory negligence does not arise in this case, and the 
trial court erred in submitting that question to the jury 
by the instruction of which the plaintiff complains. 

The judgment of the district court is therefore reversed 
and the cause is remanded for further proceedings. 


REVERSED. 

SEDGWICEK, J., dissenting. 

It is said in the majority opinion that “the trial court, 
after correctly instructing the jury as to the defendants’ 
legal duties and liabilities, by another instruction, sub- 
mitted the question of contributory negligence to the 
jury,” and that this was erroneous, requiring a reversal. 
If, after correctly instructing as to defendants’ legal duties 
und liabilities, it is erroneous to submit the question of 
contributory negligence to the jury, it must be that no 
matter how negligent the plaintiff may have been in con- 
structing his part of the trench which caused the damage, 
and however careful and diligent the defendants have been 
in constructing their part and in seeking to prevent the 
ordinary effects of plaintiff’s own negligence, the defend- 
ants are still liable for damages. This cannot be the law. 
The defendants argued that the plaintiff or his grantor in 
making the sewer connection owed the duty to the defend- 
ants, aS well as others, to properly construct the same so 
as to prevent water from running into his (the plaintiff’s) 
own basement. This argument is a little misleading. The 
plaintiff owed the duty to the defendants and others to 
construct the sewer connection so as not to injure the 
defendants or others who rightfully used the alley, but 
upon the point involved in this case the duty which the 
plaintiff owed was not so much to the defendants as it was 
to himself. He owed a duty to himself to make his sewer 
connection so that water from the alley would not flood 
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his basement. Suppose that both trenches had been dug 
at the same time, that the plaintiff had dug the sewer 
trench and the defendants the trench for the telephone 
cable, and both trenches had been negligently dug and 
neglivently filled, would it be true that if the jury should 
find that, if the plaintiff had filled his part of the trench 
properly there would have been no damage, still the plain- 
tiff could have recovered? Of course, if the defendants in 
digging their trench and filling it found that the plain- 
tiff’s sewer trench was imperfectly filled, and that damage 
was liable to ensue on that account, then the defendants 
should have been the more careful to avoid damage, since 
the sewer trench had been made a long time before, and the 
plaintiff might probably not be aware of its condition. If 
the defendants disregarded the danger of damages that 
might be caused from the conditions which they found in 
making their trench, they might still be liable for dam- 
ages notwithstanding the imperfect conditions of the 
plaintiff's trench. But this point was fully and carefully 
guarded by the court in its instruction No. 5. The court 
instructed the jury to the effect that, when the de 
fendants found that the plaintiff's part of the trench was 
not properly constructed, it would be the duty of the de- 
fendants to use correspondingly greater precaution to pre- 
vent damage to plaintiff’s property, and that if in con- 
structing their part of the trench the defendants “came 
upon a previously constructed sewer ditch leading to the 
basement of said building, the exposed condition of which 
was of such a nature as it was known to defendants, or 
should have been known to them in the exercise of ordi- 
nary care, that there was danger that surface water flow- 
ing into or upon defendants’ trench would the more read- 
ily flow into and through said sewer trench and into plain- 
tiff’s building, then defendants would be required to exer- 
cise such a degree of care to prevent such accident as 
would be commensurate with the increased danger and cir- 
cumstances surrounding the situation.’ 

A similar instruction was requested by the defendants, 
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and the correct theory upon which the case was tried ap- 
pears to be that if the plaintiff negligently constructed his 
part of the trenches in question, so that there would have 
been no danger if he had properly constructed the same, 
and the defendants, when they discovered the faulty con- 
dition of the plaintifi’s trench, used such reasonable and 
proper precautions as an ordinarily prudent man would 
use to prevent the defects in the plaintiff’s own trench 
‘from causing him damage, the defendants would not be 
liable. The questions tried were: First. Were the defend- 
ants negligent in constructing their part of the trench? 
Second. Did the plaintiff negligently construct his trench? 
Third. If the plaintifi’s trench was negligently con- 
structed, did the defendants, when that fact was discov- 
ered, use all reasonable precautions to prevent damage as 
the result of the plaintiff’s own negligence? The last two 
propositions were determined in favor of the defendants 
by the jury upon “correct instruction as to the defendants’ 
legal duties and liabilities,” as said in the majority opin- 
ion, and, if so, their verdict ought to settle the matter. 


UNION PAcIFIO RAILROAD COMPANY V. STATA OF NEBRASKA. 


Firep Fepruary 28,1911. No. 16,307. 


1. Indictment: Dupticrry. Where a statute makes punishable the do- 
ing of one thing or another, thus specifying a considerable num- 
ber of things, then by proper and ordinary construction a person 
who in one transaction does all violates the statute but once and 
incurs but one penalty, and an indictment or information on such 
a statute may allege in a single count that the defendant did as 
many of the forbidden things as the pleader chooses, employing 
the conjunction ‘and’ where the statute has “or,” and it will not 
be double, or subject to an attack for duplicity. 

9. Criminal Law: VENUE: Evipence. The venue in a criminal prose- 
cution may be proved by facts and circumstances; but, where no 
direct evidence is produced for that purpose, the facts and cfr- 
cumstances relied on must be such ag to presumptively establish 
that fact beyond a reasonable doubt. 
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Error to the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Reversed. 


N. H. Loomis, Edson Rich, E. F. Pettis and E. H. 
Crocker, for plaintiff in error. 


William T. Thompson, Attorney General, and George 
W, Ayres, contra. 


BARNES, J. 


The Union Pacific Railroad Company was convicted in 
the district court for Lancaster county of a violation of 
the provisions of section 7, art, 1X, ch. 72, Comp. St. 1909, 
commonly called the “anti-pass law,” and was adjudged 
to pay a fine of $100 and the costs of prosecution. To re- 
verse that judgment the defendant has brought the case 
here by a petition in error. 

Defendant's first contention is that the district court 
erred in overruling its motion to require the state to elect 
upon which charge contained in the information it would — 
proceed. In the charging part of the information it is 
stated that “the said Union Pacific Railroad Company did 
then and there unlawfully and purposely issue and give to 
one Francis A. Graham a free pass.”’ And it is therefore 
argued that the information charges two distinct and sep- 
arate offenses. It is sufficient to say that the information 
contains but one count, which charges a single violation of 
the section of the statutes above mentioned; and it is 
therefore evident that the prosecutor availed himself of 
the rule that, where a statute makes punishable the doing 
of one thing or another, thus specifying a considerable 
number of things, then by proper and ordinary construc- 
tion a person who in one transaction does all violates the 
statute but once and incurs only one penalty. It follows 
that “the indictment on such a statute may allege in a 
single count that the defendant did as many of the forbid- 
den things as the pleader chooses, employing the eonjunc- 
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tion ‘and’ where the statute has ‘for,’ and it will not be 
double,” or subject to an attack for duplicity. 1 Bishop, 
New Criminal Procedure (4th ed.) sec. 486. This rule is 
decisive of the question, and we are of opinion that the 
defendant’s motion was properly overruled. 

Defendant’s second contention is that the state pro- 
duced no evidence in support of the charge that the offense 
was committed in Lancaster county; and it is urged that, 
for the failure of the prosecutor to prove the venue, the 
judgment of the district court should be reversed. It ap- 
pears that the cause was tried on a stipulation of facts, 
and no oral evidence was produced by either party. An 
examination of the bill of exceptions discloses that the 
place where the pass in question was issued and delivered 
is nowhere mentioned in the stipulation, and that the state 
produced no direct evidence upon that question. It is con- 
tended, however, that the venue, like any other fact, may 
be established by the circumstances, or by circumstantial 
’ evidence. This rule is not questioned by the defendant, 
and therefore it remains for us to determine whether the 
facts and circumstances shown by the record are sufficient 
to establish by inference, or by legitimate presumptions, 
beyond a reasonable doubt, the fact that the crime was 
committed in Lancaster’ county. 

We find that Doctor Graham, to whom the annual pass 
in question was issued, is described in the stipulation as 
“Doctor F. A. Graham of Lincoln,” and it is stated in the 
contract, which is relied on as a defense, that he was ap- 
pointed surgeon at Lincoln, Nebraska, for the Union Pa- 
cific hospital fund, and was to perform the duties of dis- 
trict surgeon for the Union Pacific hospital fund at Lin- 
coln, Nebraska. The contract is signed by Doctor Graham 
as district surgeon, and from those facts alone we are 
asked to presume that the pass in question was issued and 
delivered to him in Lancaster county, Nebraska. To do 
this requires us to go a step further in the way of pre- 
sumption than has been done in any adjudicated case to 
which our attention has been directed. On the other hand, 
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it appears by the contract and stipulation that for the 
years 1906 and 1907 the doctor had been acting under the 
contract, and had been supplied with an annual pass for 
each of those years, upon which he could travel free of 
charge over the defendant’s lines of railroad to and from 
any place in this state. Therefore, we may reasonably pre- 
sume that he went to the city of Omaha, in Douglas 
county, the place where the defendant maintains its gen- 
eral offices and transacts all of its general business, to 
renew his contract and receive his annual pass. 

Again, it may be stated that it clearly appears from the 
record that the matter of venue was entirely overlooked 
by both the prosecutor and the trial court, for the instruc- 
tions do not embrace that question in any form whatso- 
ever. The court, in charging the jury as to the facts which 
the state was required to prove in order to authorize a con- 
viction, failed to state that the prosecution must establish 
the fact that the transaction complained of took place in 
Lancaster county, Nebraska, as charged in the information. 
Considering the condition of the record upon that point, it 
seems reasonably certain that, if that question had been 
properly submitted to the jury, they would not have con- 
victed the defendant. While, as above stated, the venue 
may be established by circumstantial evidence, still the 
circumstances must be such as to prove that fact beyond a 
reasonable doubt. We think the evidence was insufficient 
to meet that requirement, and therefore does not sustain 
the verdict. 

Other questions are discussed in the brief of counsel for 
the defendant which will not be considered at this time, 
but we may say in passing that we see no reason to depart 
from the rule announced in State v. Martyn, 82 Neb. 225. 
It may not be out of place to suggest that counsel are mis- 
taken in their view that defendant was tried on a charge 
of violating the anti-pass law, and was found guilty of an 
unlawful discrimination, and it may also be said that the 
anti-discrimination act was referred to in State v. Martyn, 
supra, for the sole purpose of showing that the contract 


VoL. 88] JANUARY TERM, 1911. 551 


Union P. R. Co. v. State. 


which the defendant insists has been violated by the terms 
of the anti-pass law was abrogated by that act and must 
be declared void as against public policy. Therefore, it is 
no defense to the charge contained in the information, 
For the sole reason that the state failed to prove the 
venue in this case, the judg: :ent of the district court is re- 
versed and the cause is remanded for further proceedings. 


REVERSED. 
SEDGWICK, J., dissenting. 


It is said in the majority opinion that the fact that the 
trial was had in the county where the alleged crime was 
committed must be proved beyond a reasonable doubt. 
This was the ancient rule, and it is still, no doubt, adhered 
to in some jurisdictions. It does not seem to be based 
upon reason. The presumption that a defendant is inno- 
cent, and the rule that his guilt must be proved beyond a 
reasonable doubt before he can be degraded and punished, 
have basis in humanitarian consideration as well as in 
law, but the place of trial is no part of the defendant’s 
case, and does not in fact affect the question of his guilt 
or innocence. It seems to me that the courts are gradually 
rejecting the doctrine that the venue must be proved be- 
yond a reasonable doubt, and in inany of the states it is 
sufficient if it is proved by a preponderance of the evi- 
dence. There need be no direct evidence upon this point. 
The fact may be inferred from the circumstances. Cow v. 
State, 28 Tex. App. 92; Richardson v. Commonwealth, 80 
Va. 124; Andrews v. State, 21 Fla. 598; State v. Dent, 6 
S. Car. 883; State v. Burns, 48 Mo. 488; People v. Man- 
ning, 48 Cal. 335; Croy v. State, 32 Ind. 384. If it is true, 
as stated in State v. Crinklaw, 40 Neb. 759, that the ob- 
ject of the law in giving the defendant the right of trial 
in the county where the crime is alleged to have been com- 
mitted is to afford the defendant “the benefit of his good 
character,” that reason does not obtain in this case, for the 
defendant is located in both counties and is no doubt 
equally well known in both. It is held in State v. Crink- 
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law, supra, that “the constitutional right to a trial before 
a jury of the county or district where the crime is alleged 
to have been committed is a mere personal privilege of the 
accused, and not conferred npon him from any considera- 
tions of public policy. It follows that such right may be 
waived by the accused, and in practice will be held to be 
waived by an application for a change of venue under the 
provisions of the criminal code.” This seems to be good 
doctrine. If this action had been begun in another county, 
the defendant might upon his application have transferred 
it to Lancaster county where in fact it was tried. If he 
could have transferred it to Lancaster county and the case 
could properly be tried there, why might he not remain 
quiet if the state should attempt to remove it to Lancaster 
county, and thereby consent to such removal and waive the 
right to a trial in some other county where the alleged 
crime is supposed to have been committed? Again, if we 
concede that the defendant might have insisted upon a 
trial in Douglas county, it still might have preferred that 
the trial should take place in Lancaster county, and after 
the state begins the prosecution in Lancaster county, as 
the defendant did desire, why may it not by remaining 
quiet consent that the trial should be had in the county of 
its choice, and so waive the privilege of insisting upon a 
trial in another county? It seenis to me that the rule that 
a defendant may waive the right to insist upon a trial in 
any particular county, and that if he goes to trial without 
objection he does so, is in accord with reason and modern 
conditions, and that the rule that the venue may be proved 
by a preponderance of the evidence. and may be inferred, 
as any other fact may, from the circumstances and condi- 
tions of the trial, is also. This is held in Kennison v. 
State, 83 Neb. 391. In that case the defendant applied 
for change of venue. The statute provides that, when such 
an application is granted, the venue shall be changed to an 
adjoining county. The court granted the change, but sent 
the case to a county not adjoining. There was no authority 
for this in the language of the statute. The defendant 
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made no objection to the place of trial until after the trial 
was finished, and it was held that he had waived his privi- 
lege of trial in an adjoining county. The opinion indicates 
that the rule as to waiver of a “mere personal privilege” 
is the same whether this privilege is allowed by statute or 
by the constitution. 

.This case was tried wholly upon a stipulation of facts. 
A construction of the recent statute in regard to the giving 
_of passes by railroad companies was desired and other 

matters were assumed in the stipulation. The defendant 
never directly challenged the attention of the court to the 
question as to whether the case was being tried in the 
proper county. It asked for an instruction because the evi- 
dence was not sufficient to support a conviction, but there 
is nothing to indicate that this request was predicated 
upon the question of venue. It appears rather that the 
facts in regard to the contract between the defendant and 
the party to whom the pass was given, and the facts in 
regard to the services to be rendered by the defendant, 
were presented and discussed under this objection. After 
the verdict the defendant again suggested that the evi- 
dence was insufficient, but there is nothing to indicate that 
any of the parties had in mind any objection to the place 
of trial, and even in the assignments in this court the 
question of the place of trial is not specifically mentioned. 
Evidently .the defendant is seeking a technical reversal 
predicated upon a supposed oversight. Such reversals are 
not favored and are continually becoming less frequent. 
It is recited in the contract, which is made a part of the 
stipulation of facts, that Dr. Graham, to whom the pass 
was given, was appointed in connection with the giving of 
the pass “as district surgeon at Lincoln, Nebraska,” and 
that he was “of Lincoln, Nebraska,” and that “the Uniou 
Pacific Railroad Company delivered to the said Dr. F. A. 
Graham” the pass in question, and that the pass was “over 
the line of the Union Pacific Railroad Company in Ne- 
braska.” The information charged that the pass was 
issued and given to Dr, Graham in Lancaster county, Ne- 
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braska, and it seems to me that the recitals in the stipula- 
tion that Graham resided in Lincoln, and that he was to 
perform his services in Lincoln, and that the defendant 
delivered the pass to Graham, without any qualification 
or restriction, amounts to admission that the pass was 
delivered as charged in the information. There is nothing 
in the stipulation of facts that is inconsistent with that 
view, and nothing that in any way tends to raise any issue 
with the allegations of the information as to the place of 
delivery. 


HERBERT F. BUNDY, APPELLANT, V. SAMUEL ©. WILLS ET 
AL., APPELLEES. 


Firep Fresruary 28, 1911. No. 16,313. 


1. Taxation: JupiciaL SALE: REDEMPTION. “Where a county, before 
an administrative sale of real estate for taxes due thereon, 
brings an action to foreclose the tax lien and obtains a decree 
under which the land is sold, the sale so made is a judicial sale, 
and does not become final and complete until confirmation thereof 
by the court. In such case the two years given the owner to re- 
deem dates from final confirmation.” Smith ov. Carnahan, 83 
Neb. 667. : 


: Limrrations. “Jf the purchaser refuses 
to allow redemption to be made on legal terms, a cause of action 
for that purpose arises 1n favor of the owner or party interested, 
which may be brought and prosecuted at any time before being 
barred by the general statute of limitations.” Douglas v. Hayes 
County, 82 Neb. 577. 


: TENDER. Where the offer to redeem Is ac- 
companied by a check as payment of the redemption money, ob- 
jection that the check is not legal tender is waived unless made 
at that time. A formal] tender of money {s not required where 
it is disclosed that if it had been so made it would have been 
fruitless. 


4. : : ¢ ————: WaltvEer. Where a tender is re 
fused without objection to the sufficiency of the amount, but upon 
other grounds, objection to the amount of the tender will be con- 
sidered waived. 
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: Riewr or Revemprion. Evidence found sufficient 
to show that plaintiff had such an interest in the real estate in 
question as gave him the right of redemption. 


APPEAL from the district court for Lincoln county: 
HANSON M. Grimus, JupGE. Reversed with directions. 


Hoagland & Hoagland, for appellant. 
Wilcog & Halligan, contra. 


BARNES, J. 


Action in the district court to set aside a deed issued 
to the defendant Ella Wills in a tax foreclosure proceed- 
ing, and to redeem the southeast quarter of section 8, 
township 9 north, of range 29, in Lincoln county, Ne- 
braska, from a lien for taxes assessed thereon. The de- 
fendants had the judgment, and the plaintiff has appealed. 

It appears that the plaintiff, Herbert F. Bundy, ob- 
tained title to the land in question on June 18, 1893, by a 
patent from the United States; that thereafter he leased 
the land to the defendant Samuel C. Wills, who became 
his tenant in possession; that on the 10th day of Decem- 
ber, 1900, the county of Lincoln, without an administra- 
tive sale, commenced a foreclosure of a tax lien upon 
this land, and made Herbert F. Bundy and others defend- 
ants therein. Personal service of summons was had upon 
the defendant, Samuel C. Wills, who, as above stated, was 
in possession, and service by publication was made upon 
Herbert IF. Bundy, the owner, who at that time was a resi- 
dent of this state. The other defendants were also served 
by publication. A decree of foreclosure was entered in 
that case, and such further proceedings were had that the 
land was sold thereunder on March 1, 1902, to the defend- 
ant Ella Wills, who is the wife of the defendant Samuel 
C. Wills, for $150. This sum was applied to the payment 
of the taxes and the costs. It further appears that the sale 
was confirmed on the 3d day of March, 1902, and a sheriff’s 
deed was issued to the purchaser, which was duly recorded. 
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During the pendency of the foreclosure procecdings, and 
for a considerable time thereafter, the defendant Samuel 
C. Wills corresponded with the plaintiff, and by letter in- 
formed him that the land had been sold for the taxes to the 
county, and that the county attorney had informed him 
that if he would take it off the county’s hands he might 
have it. Healso said: “If you want to redeem the place 
we will have no trouble about that. All I ask is that you 
pay me what I have in it, that is the taxes and costs and 
interest, any time within a couple of years, together with 
what expense I am at in the way of improvements, and 
you can have it back, as I did not buy it to injure you or 
any one else, but I did not want the county to sell it to 
some one else whom we would not want here.” Subse- 
quently, and on the 29th day of January, 1904, Wills 
wrote to Bundy and sent him a statement of the money he 
had paid and of the subsequent taxes. On the 27th day of 
February, 1904, the plaintiff, through his attorneys, Hoag- 
land & Hoagland, tendered $202.70 to the defendant, Ella 
Wills, by way of a check, which was sent her by letter. 
This letter the defendants retained, but placed the check 
in an envelope unaccompanied by letter or statement of 
any kind, directed the envelope to Hoagland & Hoagland, 
placed it in the mails, and it was received by them. The 
plaintiff thereupon commenced a suit in the federal court 
to set aside the deed and redeem from the lien of the taxes, 
which was dismissed on jurisdictional grounds, and there- 
after, on the 27th day of February, 1908, this action was 
commenced. The defendants answered plaintiff’s petition, 
and claimed title under the foreclosure proceedings; de- 
nied the tender; and pleaded the statute of limitations. 
The reply was a general denial, and the result of the trial 
was the judgment from which this appeal is prosecuted. 
Plaintifi’s first contention is that his attempt to redeem 
by sending the check above mentioned to the defendants 
was made in time and while that right existed, and that he 
could thereafter maintain his action for that purpose, if 
commenced any time within four years from that date. 
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This is denied by the defendants, who assert that plaintiff 
was possessed of no such right, and that this action is 
barred by the statute of limitations. Like questions were 
before us in Douglas v. Hayes County, 82 Neb. 577. In 
that case it was said: “In redeeming from a judicial sale 
of land made for delinquent taxes, the purchaser is enti- 
tled to receive the «winount bid at the sale with interest. 
Redemption from such sale must be made or offered within 
two years from the sale. If the purchaser refuses to allow 
redemption to be made, the party wishing to redeem should 
tender the purchaser the amount necessary therefor, unless 
the purchaser by his conduct waives a formal tender 

* * * Tf the purchaser refuses to allow redemption t» 
be made on legal terms, a cause of action for that purpose 
arises in favor of the owner or party interested, which may 
be brought and prosecuted at any time before being barred 
by the general statute of limitations.” In Smith v: Carnu. 
han, 88 Neb. 667, it was said: “Section 3, art. IX of our 
constitution, gives to the owner or persons interested in 
real estate two years to redeein from a sale made for delin- 
quent taxes, and this right of redemption applies to judi 

cial sales for unpaid taxes, as well as to administrative 
sales. Where a county, before an administrative sale of 
real estate for taxes due thereon, brings an action to fore- 
close the tax lien and obtains a decree under which the 
land is sold, the sale so made is a judicial sale, and does 
not become final and complete until confirmation thereof 
by the court. In such case the two years given the owner 
to redeem dates from final confirmation.” In Barker v. 
Hume, 84 Neb. 235, it was held that, where the purchaser 
at a void tax sale forecloses his lien, the sale thereunder is 
a judicial sale, and not final until confirmation, and the 
two years given to redeem dates from such confirmation. 
It appears without question that the judicial sale of the 
plaintiff’s land for taxes was confirmed on the 3d day of 
March, 1902, and his attempt to redeem was made on the 
27th day of February, 1904. Therefore his offer to redeem 
was made within two years, and in time to preserve the 
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constitutional right. In Kelly v. Gwatkin, 60 8. E. 749 
(108 Va. 6), it was said: ‘Where the redemptioner has 
in proper time made a sufficient offer to redeem from a tax 
sale, which the purchaser has rejected on grounds distinct 
from nonproduction of the money, equity will entertain a 
bill to cancel the tax deed without formal tender of dues, 
enforcing the right of redemption only on terms of pay- 
ment of the requisite amount.” 

Defendants now contend that plaintifi’s attempt to re- 
deem was ineffectual, because the check sent to them was 
not a legal tender. Under ordinary circumstances this 
contention should prevail. But where, as in this case, 
there was no objection that the tender was made by check 
instead of cash, such tender should be held to be sufficient. 
The objection that payment by check is not a legal tender 
is waived, if not made at the time the check is offered. In 
(iraham v. Frazier, 49 Neb. 90, it was said: “A formal - 
tender of money is never required where it is disclosed, 
if it had been made, it would have been fruitless.” In 
Filley v. Walker, 28 Neb. 506, there was a tender of pay- 
ment by check for the price of 117 head of cattle pur- 
chased, but undelivered to the plaintiff. The defendant 
replied that plaintiff need not draw the check, that he 
would not receive it unless there was included therein the 
amount of certain losses claimed on eight car-loads of 
cattle. It was said: “This is believed to have been a suffi- 
cient tender of the price, or, in other words, superseded a 
technica] tender of either legal or current money for the 
117 cattle.” 

It is further contended that the tender was insufficient 
in amount. It appears that the plaintiff and defendants 
were mutually of the opinion at the time the check was 
sent to the defendant, Ella Wills, that the rate of interest 
which a purchaser at tax foreclosure sale was entitled to 
receive was 10 per cent. The amount of the check was 
based on that understanding and ecinbraced interest at that 
rate. It was subsequently determined by this court that 
the purchaser at a tax foreclosure sale is entitled to the 
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amount paid with interest thereon at the rate of 12 per 
cent. per annum. It thus appears that the amount ten- 
dered was about $6 less than the defendants were entitled 
to receive. But, as no objection was made to the check on 
that ground, defendants’ contention is without merit. 
Where tender is made, and there is a failure to object to 
the insufficiency of the amount of the tender at the time 
it is made, such failure is a waiver of this objection, and 
the sufficiency of the amount cannot afterwards be ques- 
tioned. In Hill v. Carter, 59 N. W. 413 (101 Mich. 158) 
it was said: ‘Where a tender is refused without objec- ° 
tion to the sufficiency of the amount, but on other grounds, 
the amount cannot afterwards be questioned.” This rule 
is supported by Guengerich v. Smith, 36 Ia. 587; Sheriff 
v. Hull, 37 Ia, 174; Smith v. Kincaid, 29 Tenn. 72; Oak- 
land Bank of Savings v. Applegarth, 67 Cal. 86; Ricker v. 
Blanchard & Bro., 45 N. H. 39; People’s Furniture & Car- 
pet Co. v. Crosby, 57 Neb. 282, 7> Am. St. Rep. 504. It 
seems clear from the pleadings and the evidence in this 
case that defendants’ refusal to accept the check in ques- 
tion was never based on the ground of insufficiency as to 
amount, or that it was not a legal tender, for they claimed 
then as now that plaintiff’s right to redeem was barred 
by the statute of limitations. As shown by the foregoing 
authorities, this contention cannot be sustained, and, so 
far as those questions are concerned, the plaintiff has 
established his right to redeem. 

It is also contended that at the time the plaintiff at- 
tempted to redeem he was not the owner of the land in 
question, and had no such interest therein as would give 
him that right. The plaintiff’s evidence was sufficient to 
show that he had such an interest in the land at all times 
as would entitle him to redeem the same from tax sale. 
The defendants introduced no testimony upon that point, 
and therefore this objection was without merit. 

Finally, the plaintiff has attacked the validity of the 
foreclosure decree and the proceedings had thereunder re- 
sulting in the sale of his land to the defendant, Ella 
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Wills, for many reasons; but, in view of the foregoing, it 
is unnecessary to consider them. 

It follows that the judgment of the district court should 
be, and it is, reversed, and the cause is remanded to that 
court, with instructions to take an accounting of the 
aniount due to the defendants on account of the tax sale 
in question, neluding subsequent taxes, interest and costs, 
together with their permanent improvements, if any, to 
ascertain the value of rents and profits from and after the 
issuance of the sheriff’s deed to the defendant, Ella Wills, 
and offset the same against the amount found due to the 
defendants, and thereupon to render a decree permitting 
the plaintiff to redeem; and, upon the payment of the 
amount so found due to the clerk of the district court for 
the use of the defendants, the decree for redemption be 
made absolute. 

JUDGMENT ACCORDINGLY. 


ALPHIA M. SHBVALIER, APPELLANT, VY. THOMAS J. DOYLE, 
APPELLEE. 


FILepD FEBRUARY 28, 1911. No. 16,323. 


1. Attorney and Client: DiscHarcz or ATTORNEY: RIGHT TO Com- 
PENSATION. A client may discharge his attorney at any time; 
but, where he does so without just cause, the law gives the at- 
torney an action for damages therefor; and, where the attorney 
accepts his discharge, the express contract of employment, if 
there be one, may be declared to be abrogated. In guch case, an 
implied contract arises to which the attorney may resort for the 
recovery of the reasonable value of his services. 


ACTION FOR COMPENSATION: SUFFICIENOY OF PLEADING. 
Where the pleading in such a case contains a statement of the 
services performed and an allegation of the reasonable value 
thereof, it will, after judgment, be held sufficient to sustain a 
recovery based upon a quantum meruit. 


2. 


8. Contracts: LEGALITY. A contract based on considerations, a part 
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of which maj be illegal, and a part legal and valid in all respects, 
will, if separable, be enforced as to its Jegal provision. 


4. Evidence examined, and the sum due the prevailing party found to 
be the amount awarded him by the district court. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JuDGE. Affirmed. 


Charles O. Whedon, for appellant. 
G. L. De Lacy, contra. 


BARNES, J. 


Alphia M. Shevalier brought this action in the district 
court for Lancaster county to obtain the cancelation of a 
real estate mortgage executed by her to the defendant, 
Thomas J. Doyle, to secure, among other things, the pay- 
ment of attorney’s fees. The defendant had the judg- 
ment, and the plaintiff has appealed. 

It appears that on the 12th day of June, 1908, the 
plaintiff was arrested on a charge of grand larceny, and 
employed the appellee to conduct her defense; that when 
she was taken before the exainining magistrate she pro- 
cured continuances from time to time until the 10th day 
of July following, at which time the mortgage in ques- 
tion was executed and delivered to the defendant in this 
action. One of the conditions contained in the mortgage 
reads as follows: “The purpose of this conveyance is to 
indemnify the said Doyle against damage or loss by rea- 
son of having become surety for the appearance of the said 
Alphia Shevalier in the district court of Lancaster county, 
Nebraska, at the next term thereof, to answer the charge 
of felony, and also to secure the payment of attorney's 
fees for defending her against said charge. * * * 
These presents are upon the express condition that if the 
said Alphia Shevalier, her heirs, executors, or adminis- 
trators, shall pay or cause to be paid to the said Thomas 
J. Doyle $500, and faithfully keep the conditions of said 


39 
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appearance bond according to the tenor and effect of the 
same, bearing even date, then these presents to be void, 
otherwise to be and remain in full force.” 

It further appears that in the early part of the month 
of August, 1908, the plaintiff was arrested on a charge of 
perjury, and employed Mr. Doyle to defend her in that 
suit. There ig testimony in the record which tends to 
show that his fee in that case was to be $500, and that 
the mortgage in question was to stand as security for the 
payment thereof. This evidence is contradicted by the 
plaintiff, and therefore it may be said that the testimony 
is conflicting upor that point. The defendant performed 
his part of the agreement by furnishing bail for the plain- 
tiff in both of the cases above mentioned, and thus pro- 
cured her release from custody. It also appears that the 
defendant served the plaintiff faithfully by appearing for 
her in all of the proceedings before the examining magis- 
trate in both cases, and entered upon the work of prepar- 
ing her defense against both charges in the district court, 
and it is nowhere suggested that he failed to faithfully 
and skillfully perform his full duty in that behalf. Ata 
later date, however, and some time about the 1st of 
September following, the plaintiff caused the defendant 
to be informed that she had employed other counsel, and 
that his services were no longer required. After that time, 
however, the defendant appeared for her in the district 
court and filed a motion to quash the information in the 
perjury case, but when the name of the attorney who suc- 
ceeded him had been properly entered of record, as coun- 
sel for the plaintiff, the defendant accepted his discharge 
and withdrew from both cases. Thereupon the plaintiff 
tendered him the sum of $50 as full payment for his 
services, and demanded a release of the mortgage in ques- 
tion. The tender was refused, and this action was brought 
to cancel] that instrument. 

Defendant’s answer set forth the foregoing facts by way 
of a cross-petition, which also contained an allegation that 
a retainer in the two cases above mentioned and the serv- 
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ices rendered by him to and four the plaintiff were rea- 
sonably worth the sum of $1,000, and concluded with a 
prayer for an accounting to determine the amount due 
him therefor; that a reasonable time be fixed for the pay- 
ment of that sum; that the mortgage in question be fore- 
closed, and in default of such payment by the plaintiff 
that the premises described therein be sold and the pro- 
ceeds applied to the payment of the sum so found due. 
Issues were joined by a reply, and upon the conclusion of 
the trial the court found the facts generally for the- de- 
fendant and against the plaintiff, fixed the amount due to 
the defendant at the suf of $500, and decreed a fore- 
closure of the mortgage as prayed. 

The plaintiff now contends that the defendant’s cross- 
bill was based solely upon a special contract, and there- 
fore he could not recover upon a quantum meruit, and in 
support of that contention cites Powder River Live Stock 
Co. v. Lamb, 38 Neb. 339. In that case, however, it ap- 
pears that the pleadings contained no allegation which 
would sustain a recovery upon a quantum meruit; while 
in the case at bar the defendant’s cross-bill contains an 
averment of the reasonable value of the services performed 
by him under the contract before the same was abrogated 
or annulled by the plaintiff. While this averment may 
not he as full and complete in all respects as the ordinary 
plea of quantum meruit, still, in view of the rule that 
after judgment a pleading will be liberally construed, we 
are of opinion that the averments of the cross-petition are 
sufficient to sustain the judgment of the trial court. 

The plaintiff also contends that the defendant not hav- 
ing performed his contract by defending her in the district 
court is not entitled to any compensation, and judgment 
should have been rendered in her favor. In view of the 
fact that plaintiff tendered the defendant $50 for his serv- 
ices aS a part of her demand for a release of the mort- 
gage in question, this contention is not entitled to receive 
serious consideration. 

On the other hand, the defendant insists that the meas- 
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ure of damages for the plaintiff’s breach of the contract 
of employment is the full contract price. We think that 
neither of the parties has invoked the rule which should 
be applied in such cases. It is doubtless true that a client 
has a right to discharge his attorney at any tine; but, if 
he does so without just cause, the law gives the attorney 
an action for damages therefor; and, where the attorney 
accepts his discharge, the express contract is abrogated. 
In such a case, an implied contract arises to which the - 
attorney may resort and recover a fair fee, or, in other 
words, the reasonable value for lis services. 4 Cyc. 993; 
Evans v. Bell, 6 Dana (Ky.) *479; Cowles v. Thompson. 
31 Neb. 479; Dailey v. Devlin, 21 N. Y. App. Div. 62, 47 
N. Y. Supp. 296; Campbell v. Goodman, 23 Pa. Co. Ct. 
609; Planters Bauk v. Hornberger, 4 Cold. (Tenn.) 581; 
Henry v. Vance, 111 Ky. 72, 68 8. W. 273. 

When the plaintiff discharged the defendant, it appears 
to have been done without any just cause whatsoever. He 
accepted the situation with the dignity becoming a repu- 
table attorney, and his conduct in all respects accords 
with the best ethics of the profession. Tlie plaintiff's testi- 
mony clearly shows that her tender of $50 was inadequate 
and insufficient, and therefore she was not entitled to have 
her mortgage either released or canceled. 

Finally, counsel for the plaintiff contends that the mort- 
gage was given in part for an illegal consideration, and 
was therefore void and cannot be enforced. Without pass- 
ing upon the question as to whether that part of the con- 
tract which required the defendant to sign plaintiff's 
recognizance for her appearance in the district court for 
Lancaster county was illegal and void, it is sufficient to 
say that so much of the consideration as relates to the 
agreement for the payment of counsel fees is valid and is 
separable from the other portion of the agreement, and 
therefore it may be enforced in this action. Purish r. 
Stone, 31 Mass. 198; Sims v. Alabama Brewing Co., 132 
Ala, 311, 31 So. 35; Richardson v. Scott’s Bluff County. 
59 Neb. 400; Stroemer v. Van Orsdel, 74 Neb. 132, 143. 
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As to the amount of defendant’s recovery, we think the 
evidence sustains the judgment, and convinces us that the 
services performed by the defendant for plaintiff’s benefit, 
including a reasonable retainer fee in both of the crim- 
inal cases, were reasonably worth the sum of $500. The 
judgment of the district court is 

AFFIRMED. 

Rees, C. J., not sitting, 


THOMAS JOHNSON V. STATH OF NEBRASKA. 
- EYILED FEBRUARY 28,1911. No. 16,699. 


i. Criminal Law: Jurors: ComMPETENCY. Where, upon the voir dire 
examination of a juryman, it is shown that he is a fair and con- 
scientious man, and is in all other respects competent to serve as 
@ juror, the mere fact that he has a feeling that the white race 
is superior to the colored race, of which the defendant Is one, 
does not render him incompetent. 


On the trial of a defendant charged with 
the crime of murder in the first degree the positive statement of 
a juror that “he would not, under any circumstances, join in a 
verdict of guilty with the death penalty,” renders him incompe- 
tent, and it is not error for the trial court to excuse him for 
cause. 


2. 


. 


3. : CHALLENGE To JURORS: DISCRETION OF CouRT. On the trial 
of one charged with a criminal offense, 1t is the duty of the court, 
in the exercise of a sound discretion, to arrange the order of per- 
emptory challenges, and the fact that the state is accorded tha 
last challenge affords no ground for a new trial. 


WITNESSES: IMPEACHMENT: VOLUNTARY STATEMENTS, A 
voluntary statement, not in the nature of a confession, made to 
the prosecuting attorney and by him reduced to writing and 
signed by the defendant in the presence of disinterested parties, 
giving an account of his movements at and immediately after 
the time when the crime with which he stands charged was com- 
mitted, may be introduced in evidence to contradict his subse 
quent statements in regard to that matter. 


4. 


6. : NONEXPERT H\VIDENCE: QUESTION For JuRY. It ts not error 
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to permit a nonexpert witness who saw the defendant and made 
an examination of his garments on the next day after the mur- 
der was committed, with which the defendant was charged, to 
testify that he found blood stains upon the defendant’s shirt 
sleeve and upon his coat; that the coat was still! damp at that 
time as though an attempt had been made to wash out such blood 
stains. The weight and probative force of such evidence is a 
matter for the determination of the jury. 


InstRuctTions. Instructions complained of, examined and 
set forth in thé opinion, and held to have been properly given. 


7. 


Where the trial court, upon his own motion, has 
properly instructed the jury on a matter of defense, he is not 
required to repeat the instruction in another form at the defend- 
ant’s request. 


: New TaiaL: ComMpPETENcY or Jurors. The defendant, as one 
of the grounds set forth in his motion for a new trial, alleged 
that the jury had been rendered incompetent to try him by read- 
ing certain newspaper articles published in the Omaha daily 
papers. That question was determined hy the district court upon 
affidavit evidence and the oral testimony of the jurors themselves. 
Upon an examination of the record, held that the ruling of the 
district court was sustained by sufficient evidence. 


9. : VERDIoT: SUFFICIENCY or EvWENCE. The jury in a criminal 


case are the sole judges of the effect and probative force of the 
evidence, and, where it appears from the record that there was 
competent evidence to sustain every material charge contained in 
the information, it cannot be said by a reviewing court that 
the evidence is insufficient to sustain their verdict. 


Error to the district court for Douglas county: 
ABRAHAM L. SUTTON, JupGH. Affirmed. 


J. L, Kaley and H. G. Meyer, for plaintiff in error. 


Arthur F. Mullen, Attorney General, and George W. 
Ayres, contra. 


BARNES, J. 


Thomas Johnson was charged in the district court for 
Douglas county with the killing of one Henry R. Frank- 
land, while perpetrating or attempting to perpetrate a 
robbery. In short, the information sufficiently charged a 


VoL. 88] JANUARY TERM, 1911. 567 


Johnson v. State. 


violation of the provisions of section 3 of the criminal 
code. To this information the defendant entered a plea 
of not guilty, and a trial resulted in his conviction. By 
their verdict the jury fixed the death penalty as his pun- 
ishment, and he has brought the case here for review by a ~ 
petition in error. 

1. Defendant contends that the district court erred in 
overruling his objections to certain of the jurors. Defend- 
ant was a colored man, and it appears that one George 
Mangold was called as a juror, and on his voir dire exam- 
ination stated, in substance, that he had a feeling of preju- 
dice against the colored race. But, on further inquiry, 
it fully appeared that he had no prejudice against the de- 
fendant, and his so-called prejudice against the race was 
simply a feeling or belief that the colored race was inferior 
to the white race, and that such feeling or belief would in 
no manner affect his verdict. The defendant’s challenge 
for cause was overruled, for which he now assigns error. 
The only argument advanced by counsel for the defendant 
in support of this assignment is a statement contained in 
his brief that “this court must see that this juror was 
absolutely prejudiced and biased against the defendant, 
and was an incompetent juror to sit in the case.” This 
statement is neither persuasive nor convincing. Without 
doubt many white men have the same feeling as did juror 
Mangold, but this alone has never been considered suffi- 
cient to disqualify them from acting as jurors in cases 
where colored men have been tried for criminal offenses. 
The record discloses that the juror was a fair and con- 
scientious man, and possessed all of the necessary quali- 
fications; that he was competent there is no doubt. It 
also appears that defendant waived a number of his per- 
emptory challenges, and had ample opportunity to excuse 
this juror if he had desired to do so, therefore the chal- 
lenge for cause was properly overruled. It is also con- 
tended that one Dumont was improperly excused from 
jury service in this case. But it appears from an exami- 
nation of the record that he testified “that he would not, 
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under any circumstances, join in a verdict with the death 
penalty.” This was a sufficient reason for sustaining the 
state’s challenge for cause. Criminal code, sec. 467; St. 
Louis v. State, 8 Neb. 405; Bradshaw v. State, 17 Neb, 147; 
Johnson v. State, 34 Neb. 257; Rhea v. State, 63 Neb. 461. 
Complaint is also made because the district court, in ar- 
ranging the order of peremptory challenges, accorded the 
prosecuting attorney the right of the last challenge. It is 
claimed that, after the state exercised this challenge, J. J. 
Lynch and W. A. Rourke were called into the jury-box for 
examination, and that they were most objectionable jurors 
for the defense. It is argued that juror Lynch was ac- 
quainted with most of the witnesses, and belonged to the 
Same society that they and the prosecuting attorney be- 
longed to; that he had talked with a number of people 
about the case, and had read newspaper comments, and it 
was error for the court to retain him upon the jury. The 
record is a sufficient refutation of those statements. It 
discloses that neither of these jurors knew anything about 
the case at all. Rourke testified that he had never heard 
of it until he was called into the jury-box for examina- 
tion; while Lynch testified that he had heard very little 
about it; that he had neither formed nor expressed any 
opinion as to the guilt or innocence of the defendant; and 
he appeared, in all respects, to be a competent juror. 

2. It is further contended that the court erred in adinit- 
ting in evidence exhibit 10. This exhibit appears to be a 
statement made by the defendant to the county attorney, 
which was by him reduced to writing, and was signed by 
the defendant in the presence of two disinterested per- 
sons. It is argued that the defendant was thus compelled 
to testify against himself; that the statement had been 
obtained from the defendant against his will and by coer- 
cion on the part of the officers, in whose custody he was 
at the time it was made. The record does not bear out the 
statement of counsel. The exhibit in question does not 
purport to be a confession, but was a voluntary statement 
of the defendant as to where he went’ and what he did at 
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and immediately after the time the murder was commit- 
ted, and it was introduced for the sole purpose of contra- 
dicting his later statements upon that question. We are 
of opinion that the court did not.err in admitting the 
exhibit in evidence. Taylor v. State, 37 Neb. 788. 

3. It appears that upon the trial one Captain Moyston, 
who saw the defendant and made an examination of his 
garments on the next day after the murder was commit- 
ted, was permitted to testify that he found what he 
thought were blood stains upon the defendant’s shirt 
sleeves and upon his coat; that the coat was still damp 
at that time as though an attempt had been made to wash 
out such blood stains. It is insisted that this was reversi- 
ble error, and in support of his contention the defendant 
cites State v. Alton, 105 Minn, 110. That decision does 
not justify the defendant’s claim. It was there said: “The 
single fact that a stain upon defendant’s shirt sleeve was 
blood, it not being shown to be human blood, and it ap- 
pearing that it may have been deposited there for six 
months or a year, was too remote and of no probative force 
in establishing the identity of defendant as the guilty 
party.” In the case at bar the defendant was apprehended, 
was placed under arrest, and his garments examined on 
the day immediately following the evening when the crime 
was committed. It is sufficiently shown that Frankland 
was murdered at or about 9 o’clock on the evening of the 
13th day of October, 1909; that the defendant was imme- 
diately suspected because of his having been seen in the 
company of the deceased at just about that time; that he 
was arrested and his clothing examined about noon on the 
following day. We are therefore of opinion that the testi- 
mony was competent, and that it was for the jury to say 
how much weight, if any, should be given to it. 

4. Complaint is made of a number of the instructions 
given to the jury. It is contended that the court erred in 
giving the fourth instruction, which treats of the question 
of reasonable doubt. That instruction reads as follows: 
“You are instructed that by the words ‘reasonable doubt’ 
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used in this charge, is meant an actual, substantial doubt 
of guilt arising in your minds from the evidence or want 
of evidetice in the case. If, after a careful and impartial 
consideration of all the evidence, the jury have an. abiding 
conviction of the guilt of the defendant and are fully satis- 
fied to a moral certainty of the truth of the charge made 
against him, then you are satisfied beyond a reasonable 
doubt.” The language and substance of this instruction 
was approved in Wheeler v. State, 79 Neb. 491, and Maz- 
field v. State, 54 Neb. 44. As was said in Wheeler v. State, 
supra: “Such an instruction is more favorable to the de- 
fendant than to the state.” 

Instruction number 6, given by the district court on his 
own motion, is assailed as erroneous. By that instruction 
the court informed the jury, in substance, that every sane 
person is presumed to intend the natural and probable 
consequences of his voluntary acts; that if they found the 
defendant did the cutting and did it purposely then he 
did it intentionally ; that intent was an essential element 
in the case, and was required to be established by the evi- 
dence the same as any other material element beyond a 
reasonable doubt. They were also informed that a knife 
is a deadly weapon, and were told that, if the defendant 
did strike at the body of the deceased, Henry R. Frank- 
land, with such a weapon, then the presumption would be 
that the defendant intended the natural and probable con- 
sequences of his act. The particular complaints lodged 
against this instruction are that the jury were informed 
that, if the cutting was done purposely, then they were at 
liberty to find that it was intentionally done, and that a 
knife was a deadly weapon. 

Viewing these instructions in the light of the evidence, 
we are of opinion that they were correct, and that the 
defendant’s criticisms are without merit. 

5. Instruction 12 is strenuously assailed because the 
jury were told, in substance, that they were not required 
to believe the testimony of the defendant absolutely, and 
that they had a right to consider the interest of the de- 
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fendant in the prosecution. The instruction reads as fol- 
lows: “You are instructed that you have no right to dis- 
regard the testimony of the defendant on the ground alone 
that he is defendant and stands charged with the commis- 
sion of a crime, nor are you required to receive the testi- 
mony of the defendant as true, but you are to fully and 
fairly consider whether it is true, and for this purpose 
you have a right to consider the interest of the defendant 
in this prosecution. The law presumes the defendant to 
be innocent until he is proven guilty by the evidence be- 
yond a reasonable doubt, and the law allows him to testify 
in his own behalf, and you should fairly and impartially 
consider his testimony together with all the other evidence 
in the case.” The substance of this instruction has been 
approved by this court in Philamalee v. State, 58 Neb. 320; 
Richards v. State, 36 Neb. 17; Housh v. State, 43 Neb. 163; 
Johnson v. State, 34 Neb. 257; Davis v. State, 31 Neb. 247. 
It was therefore properly given. 

6. Defendant coniplains of the refusal of the district 
court to give the jury the fourth instruction requested by 
him. This instruction related to the question of an alibi. 
An examination of the record discloses that, while the 
instruction requested was refused, the court did instruct 
the jury upon that question as follows: “There ig evidence 
in this case tending to show an alibi; that is, that at the 
time the crime with which the defendant stands charged 
was committed, the defendant was at such a distant and 
different place that he could not have participated in its 
commission. You will carefully consider the testimony on 
the subject of an alibi with all of the other evidence in the 
case, and from that, if you are not satisfied beyond a rea- 
sonable doubt of the defendant’s presence at the commis- 
sion of the crime charged herein, then you should find the 
defendant not guilty.” This instruction is certainly a cor- 
rect statement of the law and was all that was necessary 
upon that question. 

7. The record discloses that after his conviction the de- 
fendant filed a motion for a new trial, and alleged therein 
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that the jury were incompetent to try him, for the reason 
that before they were confined by the court, and while 
they were still allowed to separate, after. the commence- 
ment of the trial, certain articles published by the news- 
papers in the city of Omaha prejudicial to the rights of the 
defendant were read by them. This question was tried hy 
the district court upon affidavit evidence and the oral 
statements of the jurors, and was resolved against the 
defendant. It is quite apparent that the record is suffi- 
cient to sustain the judgment of the trial court upon this 
point, and therefore this assignment affords no ground for 
a new trial. 

8. It is strenuously contended that the evidence is not 
sufficient to sustain the verdict. Without attempting to 
quote the testimony contained in the voluminous bill of 
exceptions brought to this court, it is sufficient to say that 
the deceased and the defendant were together at the Union 
station in Omaha, Nebraska, on the evening of the 18th 
day of October, 1909; they were seen by a number of per- 
sons in each other’s company for an hour or more immedi- 
ately preceding the commission of the crime; they were 
endeavoring to obtain passage to Chicago without paying 
full fare therefor; that during that time they visited a 
saloon situated on the west side of the viaduct nearly op- 
posite the Union station; there they drank together, the 
deceased paying for the drinks and receiving $9.75 in 
change, which the bartender stated the deceased put into 
his right-hand trousers pocket. This was evidently seen 
by the defendant; that not more than 15 minutes before 
the deceased was found under the viaduct in a dying con- 
dition they interviewed a Pullman car porter on a train 
that was made up and about to depart for the East; that, 
failing to obtain passage, they left the train and departed 
in the direction of the place where the murder was com- 
mitted, and which was probably not more than 100 feet 
from where they were last seen together; that the place 
where the deceased was assaulted was under the Tenth 
street viaduct, and within 200 feet of the south door of 
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the passenger station, where it was dark, and where such 
a crime could have been committed unseen by any one, 
unless he should be in that immediate vicinity; that, when 
found, the deceased revived sufficiently to exclaim that he 
had been cut with a razor and robbed. His throat was 
badly mutilated and cut by some sharp instrument, prob- 
ably a knife or razor, aud he had a lump upon his head 
as though he had been struck with some blunt instrument. 
It also appears that the same evening, and within a short 
time thereafter, defendant had possession of the watch 
and chain which had been owned, and was that day car- 
ried by, the deceased. The evidence shows that the change 
which the bartender had paid to the deceased at the time 
the defendant drank with him had been removed from his 
person. It further appears that the defendant sold the 
watch to a pawnbroker in the city of Omaha during the 
forenoon of the next day; that, when arrested, there was 
found upon his clothing what seemed to be blood stains; 
that immediately after he left the Union Pacific depot on 
the night in question the defendant went to an assignation 
house kept for the accommodation of colored people; that 
it was there observed that he was attempting to remove 
some stain from his coat, which he accounted for as soup 
which he had spilled upon his garment; that he stayed all 
night at this resort with one of its inmates, and when he 
left in the morning stole the money that he had given her 
for his entertainment; that when arrested he claimed that 
he had bought the watch in question in Lincoln, Nebraska, 
some three or four months before that time; that he after- 
wards stated that he purchased it of a colored man on 
one of the streets of Omaha, about half past 9 o’clock on 
the night the murder was committed; that he did not 
know the colored man’s name from whom he purchased 
it, but claimed to have paid $4.50 for the watch and chain. 
It was shown by the defendant’s own statement that at 
one time he had pleaded guilty to a charge of grand lar- 
ceny, and had served a term of 18 months in the Nebraska 
state penitentiary therefor. The record also shows that 
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the defendant made many different and contradictory 
statements in regard to himself and his whereabouts on 
the day before, and the evening when, the crime was com- 
mitted; that he had no regard for the truth, and was evi- 
dently a man of no moral sensibility whatever. Indeed, 
there was no lack of evidence against him upon any mate- 
rial element of the charge contained in the information. 
Without further statement of the facts, it seems clear 
to us that there was sufficient evidence to warrant the 
jury in convicting the defendant of the crime charged 
against him, and a careful examination of the record sat- 
isfies us that it contains no reversible error. The judg- 
ment of the district court is therefore affirmed, and the 
19th day of May, 1911, is hereby fixed for carrying into 
execution the judgment and sentence of the district court. 


AFFIRMED. 
Reesy, C. J., dissenting. 


I have read the evidence in this case on the part of the 
state and the testimony offered by the defense. As a gen- 
eral thing the accused sustained himself remarkably well 
under a severe and, to say the least, a zealous cross-exam- 
ination. True, there are some contradictions in his testi- 
mony, but the adroit way in which the questions were, in 
some instances, propounded would, with almost any wit- 
ness, when we consider the length and scope of the cross- 
examination, tend to produce mistakes and apparent con- 
tradictions. But I lay aside all evidence offered by the 
defense, and consider that for the prosecution alone. I 
freely admit the evidence impresses me more or less 
strongly with the belief that the accused is guilty of the 
murder of Frankland. But, as the case is here upon the 
contention that the verdict of the jury is not sustained by 
sufficient evidence, it is our duty to examine that evidence 
and decide if it is sufficient to justify the taking of a 
human life. The evidence by which it is sought to con- 
nect the accused with the killing of Frankland is all cir- 
cumstantial. There is no direct proof anywhere in the 
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record that he committed the deed. He was seen in com- 
pany with Frankland, publicly, a short time before the 
body of Frankland was discovered. He was in possession 
of Frankland’s watch a very short time after the assault 
was made. He made no effort to secrete the watch, ex- 
hibited it openly, sold it, and voluntarily informed the 
police officers where it had been sold, and took them to 
the place where the sale had occurred. The clothing and 
knife upon which it is claimed blood stains were found 
were in the possession of the prosecution during the whole 
time intervening between noon of the next day after the 
murder and the date of the trial, and no effort was made 
to have the alleged blood stains submitted to a micro- 
scopical examination or to any other scientific test, and 
‘the state depended solely upon the unreliable testimony 
_of the police officers, who were willing to testify that the 
stains upon the clothing and knife were blood, basing 
their testimony upon a visual inspection. These articles 
were kept during those long months in the city of Omaha, 
and within a stone’s throw almost of any number of accom- 
plished scientists who could have demonstrated the fact 
of the presence or absence of blood to a certainty, and at 
a minimum of expense, if the cost had been anything. A 
human life was at stake on the trial. The test of the 
stains could have put the question of the existence or ab- 
sence of blood at rest and beyond all dispute. The prose- 
cution saw proper to try the case without this test. The 
A B C of the law of evidence is that the evidence pro- 
duced must be the best of which the case is susceptible. 
I grant the evidence introduced was competent, but the 
most convincing evidence of the character of those alleged 
stains would be the scientific test. Science can detect the 
existence ,of fresh blood, fresh blood dried, and dried 
blood. It seems to me there was no good reason for en- 
tering upon that trial without the tests having been made, 
and resorting to the wholly untrustworthy testimony of 
the police. The testimony of the harlot as to her smelling 
blood was equally untrustworthy. The fact of the accused 
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scratching his coat sleeve is of slight persuasive force. 
We all have done it. We all do it. I base this dissent 
solely upon the ground that the evidence of the guilt of 
accused is not sufficient to justify the extreme penalty of 
the law. Admitting that the rules of evidence were not 
violated in this trial, and that all the evidence adduced 
was the best of which the case was susceptible, we are yet 
confronted with the fact that every word of the crimina- 
ting evidence offered may be absolutely true, and yet the 
accused be innocent. 

The evidence produced by which it was sought to con- 
nect plaintiff in error with this murder was what is 
denominated circumstantial, the intreduction of which is 
approved by the law of the land, and some features of the 
case are persuasive that he is the guilty party. But is 
that sufficient to justify the taking of his life and thereby 
closing the door against the truth should it be that he is 
not guilty? For one, I say: No. I ain willing to join in 
an affirmance with the penalty of life imprisonment, but 
am not willing to affirm the death sentence, and hope the 
day of execution may be deferred until at least one month 
after the probable adjournment of the legislature, as it is 
possible the law may be changed so as to abolish the death 
penalty if the conviction is based upon circumstantial 
evidence. Circumstantial evidence is often a valuable aid 
in the detection of crime, but it is frequently misleading, 
and is believed by many to be unreliable and dangerous, 
in which I concur, 
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Schools: NorMAaL ScHooL Board: ComMPENSATION OF SECRETARY. 
Evidence of a contemporaneous and long-continued construction 
by the executive, legal and legislative departments of the state 
of sections 2, 3 and 5, subd. XIII, ch. 78, laws 1881, allowing 
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compensation to be paid to the secretary of the board of educa- 
tion of the state normal schools for his services as such, together 
with an appropriation by the legislature for that purpose, with 
the full knowledge of the fact that a member of the board was 
holding the office of secretary, held sufficient to authorize the 
auditor to approve such a claim and draw a warrant for its pay- 
ment, 


APPEAL from the district court for Lancaster county: 
ALBERT J, CORNISH, JUDGE. Affirmed. 


Arthur F. Mullen, Attorney General, for appellant. 
T. J. Doyle and G. L. De Lacy, contra. 


BARNES, J. 


This proceeding in mandamus was commenced in the 
district court for Lancaster county to compel the auditor 
of public accounts to approve a voucher for the compen- 
sation of, and expenses incurred by, the relator from 
April 1, 1909, to Nov. 1, 1909, as secretary of the board 
of education in control of the state normal schools, and 
to issue a warrant for the payment of the same. The 
relator is a member of the board of education of the state 
normal schools, and the duly elected secretary of that 
board. 

The petition, in substance, alleges that by reason of the 
establishment of several normal schools in this state, and 
the large enrolment therein, and on account of the largely 
increased appropriations thus made necessary, amounting 
to over $400,000, and for other reasons, it has become 
necessary for the secretary of the board of education to 
perform a large amount of labor of a clerical and account- 
ing nature, which has been performed by the relator under 
the rules of the board; that, in payment for his services 
so rendered, the board of education allowed him at the 
rate of $25 a month, and the expenses incurred by him in 
performing his clerical duties; that there is due him there- 
for the sum of $175, and that there is an unexpended leg- 
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islative appropriation made for that purpose upon which 
the warrant may be drawn. The answer denies the au- 
thority of the board of education to allow any compensa- 
tion to the secretary, and denies that any appropriation 
has been made to pay for such services. The court found 
in favor of the relator, and ordered a peremptory writ to 
issue, from which judgment the respondent has appealed. 

The evidence shows that the establishment of the nor- 
mal school at Kearney, together with the largely increased 
attendance at the Peru school, has vastly increased the 
volume of business required to be transacted by the board 
in order to keep a proper control, regulation and inspec- 
tion of the financial affairs of these institutions. The ap- 
propriations made by the legislature for the biennium 
amount to more than $400,000. These appropriations are 
paid out under the direction of the board, and the vouchers 
are prepared and inspected by its secretary. In addition 
to the bookkeeping required to take care of these large 
expenditures, both schools have a number of other funds 
derived from deposits made and fees paid by the students, 
disbursements from which are made by and under the 
direction of the presidents of the respective schools. In 
each of these funds an account is kept with the individual 
student. Triplicate receipts are prepared; one given to 
the paying student, one retained at the school, and one 
sent to the secretary with a monthly report. These 
monthly reports with vouchers attached are checked over 
and verified in the secretary’s office. The relator testifies 
that in order to do this an adding machine is used, and 
that he also procured the assistance of clerks and stenog- 
raphers, who were paid by him from his personal funds. 
This system was devised and put in operation by the board 
of education some four or five years ago as a check upon 
the cash funds of the different institutions, and we have 
no doubt that it tends to a careful and efficient adminis- 
tration of their affairs. It is also shown that a large cor- 
respondence is conducted by the secretary, and he testifies 
that he has made no charge for keeping the minutes or for 
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duties imposed by the statute ag a part of his official 
duties. It also appears that no office was furnished re- 
lator by the board, and he was compelled to use rooms in 
his own house in which to haye this work performed; that 
the adding machine belonged to the state, but the type- 
writers used were his individual property. There is testi- 
mony by another member of the board that the amount 
represented by the voucher, in his opinion, was less than 
the necessary and required work would have cost if it had 
been done by others, 

From the evidence in the case, we are thoroughly con- 
vinced that the work has been well performed by the re- 
lator and his assistants; that it was necessary, and has 
saved the state much more than the amount of the relator’s 
claim. The respondent has not attempted to controvert 
the foregoing facts, but takes the position that the pay- 
ment of the relator’s claim is expressly prohibited by the 
provisions of sections 2, 3 and 5, subd. XIII, ch. 78, laws 
1881 (Ann. St. 1909, sees. 11721, 11722, 11724) which read 
as follows: “Section 2, The members of the board of edu- 
cation shall annually elect a president and a secretary 
from among their own number, and the state treasurer 
shall be the treasurer of the board by virtue of his office. 
Section 3. It shall be the duty of the secretary to keep an 
exact and detailed account of the doings of the board, and 
on the first day of January of each year he shall transmit 
to the governor a report of all expenditures made during 
the preceding years, vouchers for which shall be kept on 
file in the office of the secretary and open to the inspection 
of the governor, auditor, and menibers of the legislature. 
Section 5. The board of education shall receive no compen- 
sation for their services, but shall be reimbursed actual 
expenses incurred in attending upon meetings of the 
board.” 

It is argued that the statute directly prohibits the board 
from receiving any compensation, and therefore it is ap- 
parent that no right exists in the relator to the compen- 
sation in question. On the other hand, it is contended 


580 NEBRASKA REPORTS. [Vou. 88 


State v. Barton. 


that, although the board is prohibited from receiving any 
compensation, still there is no prohibition against the pay- 
ment of compensation to its secretary, and since the claim 
filed by the relator is for services performed by him, not 
as a member of the hoard, but as its secretary, he is enti- 
tled to have it allowed. 

In Territory v. Norris, 1 Or. 107, the board of commis- 
sioners, selected to control the construction of the state 
penitentiary, appointed one of its members to act as secre- 
tary, and paid him $250 therefor. A suit was brought to 
recover the money back. The territorial supreme court 
held that the board had authority to employ a secretary; 
that the duties of the members of the board and its secre- 
tary are distinct, but not incompatible, and can be per- 
formed by the same person, and, if a member of the board 
had been selected and had served, he lad a right to his 
reasonable compensation. In this state, while the law re- 
quires the board to elect one of its members as its secre- 
tary, still the duties of the board and the secretary are 
Separate and distinct. He acts in a dual capacity while 
serving as a member of the board and in the performance 
of his duties as its secretary. He is not entitled to any 
compensation for performing his duties as a member of 
the board; but, while performing the distinct, different 
and separate duties which devolve upon the secretary of 
the board, he is not acting, strictly speaking, as a member 
of that body. He is simply its agent or servant, and the 
law nowhere expressly provides that the secretary shall 
receive no compensation for the performance of his duties. 
It therefore seems clear that the prohibition invoked by 
the respondent, if it exists at all, arises by implication or 
by a construction of the provisions of the sections of the 
statutes above quoted. To aid us in construing those pro- 
visions, we have the contemporaneous construction 
adopted by the legislature, the auditing department of the 
state, the governor, the legal departinent, and of the board 
itself, which has continued without interruption to the 
present time. It appears from the public records, of which 
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we may take judicial notice, that when the state normal 
school at Peru was established, and the board of educa- 
tion created by the act of June 20, 1867 (Gen. St. 1873, 
ch. 48, sec, 12) provision was made to pay for the services 
of the board at a specified rate per day, as well as to pay 
its expenses. In 1881 this provision for compensation was 
repealed, and the law in force was enacted. Prior to that 
time, and for each of the two preceding bienniums, the 
legislature had appropriated the sum of $600 to pay the 
expenses and per diem of the board of education, and, 
although that compensation was abolished by the act of 
1881, it was understood that the necessary expenses of the 
board, including compensation for its secretary, must be 
met, and therefore the legislature immediately thereafter, 
and at the same session, increased the appropriation for 
that purpose to $800, and at the following session that 
amount was further increased to $1,000. The legislature 
at the 1893, 1895, 1897, 1899, 1901, and 1903 sessions ap- 
propriated $800 per biennium for that purpose. In 1903 
provision was made for the construction of a state normal 
school at Kearney. In 1905 two schools were in opera- 
tion, one at Peru, the other at Kearney, and an $800 item 
appears for expense of the board in the paragraph devoted 
to the Kearney normal school in the general appropriation 
bill, and a like sum in the paragraph which refers to the 
Peru normal. In 1907 and 1909 separate appropriations 
were made for the expenses of the state normal board; 
$1,900 being appropriated in 1907, and $2,000 in 1909. 
Pursuing another line of investigation, the vouchers 
filed in the office of the state auditor since the change in 
the law in 1881 show that in each of the years 1881, 1883, 
1885 and 1886 -an allowance of about $50 was made to 
the secretary of the board for salary. No further claims 
for salary, as such, were filed until 1897, but the com- 
pensation of the secretary was paid under designations, 
such as expenses, etc. After the year 1897, and until 
December, 1904, salary claims of the secretary at the 
rate of $50 a year were filed and allowed. No claim for 
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salary was filed from December, 1904, until October, 1906, 
because the secretary, during those years, was the state 
superintendent of public instruction, who is prohibited by 
the constitution from receiving any compensation, other 
than that provided thereby, for any purpose whatsoever. 
In 1906 the present secretary was elected, and thereafter 
filed a claim, which was allowed, for clerical work for 
the board. From that time until the present claims have 
been filed by the relator and audited and allowed for 
“services as secy.,” “clerical services,” “use of type- 
writer,” “office service,” etc. There is also testimony 
that, when the legislature of 1909 was considering the 
matter of appropriations, the relator went before that 
body and gave it a full statement of the items and amounts 
necessary to conduct the business of the board, including 
compensation for its secretary, as claimed. 

In view of the foregoing, we are of opinion that the 
contemporaneous and long-continued construction of the 
statute by the officers of the state so as to warrant the 
allowance and payment of compensation to the secretary 
of the board, and which has been concurred in by the 
legislature, should be adopted by the court as the mean- 
ing of the present law. In this connection it is proper 
to say that there seems to be no attempt on the part of 
the relator to obtain more than a fair equivalent for the 
services rendered, and not the slightest evidence of any 
moral turpitude. It is evident that the work which was 
light and trifling in amount in 1881, when the statute in 
question was enacted, has grown with the growth of the 
state, and that the law should have long ago been 
amended so as to provide a specific salary for the in- 
creased work which the secretary of the state board of 
education is required to perform. It seems, however, 
that the legislature has seen fit to adopt a different course 
and make sufficient and specific appropriations for the 
payment of a reasonable compensation to the secretary at 
each of its biennial sessions, and we are of opinion that 
those appropriations constitute sufficient authority for 
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the payment of the relator’s claim, and are as effective 
for that purpose, while continued, as a general law upon 
that subject. By this we do not abandon the rule that a 
public officer must perform all of his official duties for 
the compensation provided by law. Indeed, it may be 
said that the relator’s compensation as fixed and allowed 
by the board and approved by the legislative appropria- 
‘ tion is his compensation as provided by law, and there- 
fore this case is within that rule. 

For the foregoing reasons, the judgment of the district 
court is 

AFFIRMED, 
REESE, C. J., dissenting. 


I entertain no doubt of the justice of relator’s claim, 
and that he ought, in fairness, to be paid the small com- 
pensation allowed him by the board. Neither do I doubt 
the power of the legislature to provide for its payment 
by a proper appropriation. Indeed, I believe it to be the 
duty of that body to do so. But the question with me is: 
Has it set aside any portion of the public money for that 
specific purpose? It is provided in section 22, art. III of 
the constitution: “No money shall be drawn from the treas- 
ury except in pursuance of a specific appropriation made 
by law.” In State v. Wallichs, 12 Neb. 407, Judge Lan, 
in writing the opinion of the court upon this clause, says: 
“In construing this provision of the constitution, the rule 
that the words are to be given their usual, ordinary mean- 
ing must not be disregarded. By this rule the term 
‘specific appropriation’ means a particular, a definite, a 
limited, a precise appropriation.” This language is quoted 
with approval in State v. Wallichs, 16 Neb. 679, and it is 
also held in State v. Wallichs, 15 Neb. 609, that “there 
can be no implied appropriation of money by the legisla- 
ture. The auditor has no authority to draw a warrant 
upon the treasury except in pursuance of a specific appro- 
priation.” This, I think, has been the uniform holding 
of this court. I cannot believe that a “specific appropria- 
tion” has been made to pay this claim, however just it 
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LETTon, J., dissenting. 


While I agree with what is said in the opinion with 
respect to the value of the services rendered by the rela- 
tor, I must dissent from the conclusion that a plain dis- 
regard by an officer of the state of the provisions of a 
statute, if continued for a long period of time, may make 
that lawful which by express terms is prohibited, and thus 
defeat the legislative purpose. Neither can I agree that 
where the members of a board are expressly prohibited 
from receiving compensation as such members, and the 
secretary is required by the statute to be a member of the 
board, the statute may be evaded by providing a salary 
for the secretary. 

It is a well-established principle of law that an officer 
is not entitled to compensation except where the same is 
allowed or awarded him by a constitution or a statute, 
that the compensation allowed by law for duties per- 
formed in an official capacity are paid in full of all official 
services, and that he is not entitled to receive any addi- 
tional or further compensation for services pertaining to 
his office. Mechem, Public Officers, secs. 855, 856; Throop, 
Public Officers, secs. 446, 477, 478. 

This has been the rule in this state ever since the ques- 
tion first came before this court. State v. Silver, 9 Neb. 
85; Bayha v. Webster County, 18 Neb. 181; Stoner v. Keith 
County, 48 Neb. 279. Judge SULLIVAN says in the opinion 
in State v. Meserve, 58 Neb. 451: “A public officer must 
perform every service required of him by law, and he 
must look to the statute for his compensation. If it pro- 
vides none, then the services are gratuitous. State v. 
Silver, 9 Neb. 85; Bayha v. Webster County, 18 Neb. 131; 
Adams County v. Hunter, 78 Ia. 328; City of Decatur v. 
Vermillion, 77 Ill. 8315; Troup v. Morgan County, 109 Ala. 
162; Sampson v. Rochester, 60 N. H. 477. <A person ac- 
cepting a public office takes it with its burdens, and 
whenever those become insufferably oppressive he may 
resort to that excellent and adequate remedy which a wise 
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legislative foresight has provided, viz., a letter of resigna- 
tion addressed to the proper authority.” Stute v. Eskew, 
64 Neb. 600; O’Shea v. Kuvanuugh, 65 Neb. 639; Nuckolls 
County v. Pecbler, 65 Neb. 356; Red Willow County v. 
Smith, 67 Neb. 213; Power v. Douglas County, 75 Neb. 
734, 

Under the statute, the secretary of the board is a public 
officer, and even without the express prohibition against 
members of the board receiving compensation, there being 
no fee or compensation provided by law for his services 
as such officer, he is not entitled to any compensation 
therefor. This can certainly be no less so when the pay- 
ment of any compensation to a member of the board is 
directly prohibited. In Moore v. Independent District, 
55 Ia. 654, the facts were that a school board, whom the 
statute prohibited from receiving any compensation, em- 
ployed one of their own members to superintend the con- 
struction of a schoolhouse, and the action was brought to 
recover on a school order given him for such services. 
The court held that, the work being a part of the duty 
of the board of which he was a member, the plaintiff 
could not recover. See, also, to the same effect, Weitz v. 
‘Independent District, 87 Ta. 81. 

It may be said, also, that, if the board can employ each’ 
member to render extra services, such a construction of 
the statute might become dangerous under other circum- 
stances and with less careful and prudent officers. It is 
true that an officer may perform services foreign and in 
nowise appertaining to or interfering with his official 
duties, and may receive compensation therefor (Cornell 
v. Irvine, 56 Neb. 657); but it is clearly pointed out by 
‘the supreme court of the United States (Converse v. 
United States, 21 How. (U. 8S.) 4638; United States v. 
Brindle, 110 U. S. 688) that the test in such cases is 
whether the duties of the one occupation or office are so 
diverse and different from those of the other that they 
cannot possibly fall under the same head. 

As to the claim of contemporaneous construction, I am 
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unable to take the view that the facts in this case bring 
it within the purview of this doctrine. When in 1881 the 
legislature repealed the law which allowed compensation 
to the members of the board and prohibited such payments 
in the future, this was a clear and unmistakable mani- 
festation of the legislative will. It rendered the former 
practice unlawful, and no department or officer of the 
state government was at liberty to set it aside by con- 
struction. State v. Cornell, 60 Neb. 276. In Tllinois the 
state treasurers had for nearly 40 years retained certain 
fees, properly belonging to the state, under their con- 
struction of a statute, but the supreme court of that state 
held that the statute was plain and unambiguous and 
hence there was no room for construction. Whittemore 
v. People, 227 Tl. 453. In 2 Sutherland (Lewis) Stat- 
utory Construction (2d ed.) sec. 473, it is said: “Long 
usage is of no avail against a plain statute; it can be bind- 
ing only as the interpreter of a doubtful law and as afford- 
ing a contemporary exposition.” In section 474 we find 
the following: “If the meaning of a statute is clear and 
unambiguous, a practical construction inconsistent with 
that meaning will have no weight and will not be fol- 
lowed. A practical construction will not be followed 
when it would defeat the obvious purpose of the statute.” 
Of course, if the evidence showed that an appropriation 
was made to pay a salary to the secretary, this would 
authorize the payment, being the last word of the law- 
maker. It was evidently the object and purpose of the 
legislature in changing the law to constitute the position 
of member of the board one of dignity and honor, so that 
a person accepting it would do so, not for financial gain, 
but from a laudable, unselfish and patriotic desire to ren- 
der valuable services to the state and to the cause of 
education. The.statute is plain and unambiguous, and 
consequently the doctrine of contemporaneous construc- 
tion is not applicable. 


SEDGWICK, J., concurs in this dissent, 
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STATE, EX REL. TUTTLE, APPELLEE, V. WENDALL A, 
BIRDSALL, APPELLANT. 


FILED FEBRUARY 28,1911. No. 16,846. 


1. Habeas Corpus: MISDEMEANOR: DEFECTIVE CompLatnr. ‘After trial 
and conviction for a misdemeanor, a prisoner will not be liberated 
on a writ of habeas corpus because of the insufficiency of the com- 
plaint in said criminal proceedings, if by any possible construc- 
tion of the language employed therein an offense against the law 
is thereby even defectively stated.” In re Caldwell, 82 Neb. 544. 


2. Appeal: QUESTIONS REVIEWABLE. Questions discussed in the brief 
of an appellant which are not raised by the findings or judgment 
of the district court as contained in the record will be consid- 
ered by this court only so far as may be necessary to a proper 
decision of the case. 


APPEAL from the district court for Dawes county: 
WILLIAM H. WESTOVER, JUDGH. Reversed. 


E. D. Crites, for appellant. 
B. P. McKelvey, contra. 


BARNES, J. 


This is an appeal from an order of the district court 
in habeas corpus discharging one Trissie Tuttle from the 
custody of the sheriff of Dawes county. It appears that 
on the 26th day of February, 1910, a complaint was filed 
before the county judge of that county charging said 
Tuttle with a violation of the provisions of section 242* 
of the criminal code. A warrant was issued for her 
arrest. She was brought into court and tried on the 
charge of vagrancy contained in the complaint. She was 
found guilty and was committed to the industrial school 
for girls at Geneva, Nebraska. A warrant of commitment 
was issued and delivered to the respondent, who took her 
into his custody for the purpose of executing the same, 
and thereupon the parents of the girl obtained from the 
judge of the district court a writ of habeas corpus. On 
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the return of the officer to the writ, a hearing was had 
and she was discharged from custody. The respondent 
has appealed. 

The record discloses that the accused was past 16 and 
less than 18 years of age when the complaint was filed. 
That fact is recited in the judgment of the county court. 
It must be conceded that the county judge had jurisdic- 
tion to try her on a criminal complaint, and we have 
frequently held that where the inferior court has jurisdic- 
tion of the subject matter and the person of the defendant, 
and the complaint, viewed in a liberal sense, can be con- 
strued to charge a violation of any section of our criminal 
code, unless it appears that no evidence was produced to 
sustain the charge, the defendant will not be released in 
a habeas corpus preceeding. 

In Ex parte Fisher, 6 Neb. 309, this court held that, 
in a habeas corpus proceeding where the relator was con- 
victed of a criminal offense, the judgment. of the inferior 
court was conclusive as to every question of law, as well 
as of fact, that might have been considered and determined 
in the trial of the criminal case, and that we would not 
go behind the record of conviction and determine the 
constitutionality of the statute upon which such convic- 
tion was based. This case has never been overruled, in 
express terms, but the doctrine there announced hag been 
somewhat modified by our more recent decisions, See 
Keller v. Davis, 69 Neb. 494; Michaclson v. Beemer, 72 
Neb. 761; In re McMonies, 75 Neb. 702. These cases, how- 
ever, simply hold that, if the proceedings leading up to 
the detention are absolutely null and void, the prisoner 
may be released on a writ of habeas corpus. We think 
the true rule for the determination of such cases was an- 
nounced in In re Caldwell, 82 Neb. 544, and in Rhyn v. 
McDonald, 82 Neb. 552, where it was said: “After trial 
and conviction for an alleged misdemeanor, a prisoner 
will not be liberated on a writ of habeas corpus because 
of the insufficiency of the complaint in said criminal pro- 
ceedings, if by any possible construction of the language 
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employed therein an offense against the law is thereby 
even defectively stated.”” This rule seems to be well sup- 
ported by Ha parte Williams, 121 Cal, 328; Ee parte 
Harlan, 1 Okla. 48; Ha parte Stacey, 45 Or. 85; La parte 
Williford, 50 Tex. Cr. Rep. 417, 100 8S. W. 919; Hw parte 
..ubbs, T9 Miss. 358, 30 So. 708; McLaughlin v. Btcht- 
son, 127 Ind. 474; Ha parte Upson, T Cal. App. 531; In re 
Ruef, 150 Cal. 665. : 

While the criminal complaint found in the record in 
this case is inartificially drawn, and many things are con- 
tained therein which may be considered as surplusage, yet 
we are unable to say that it is insufficient to charge the 
defendant with the crime of vagrancy. Therefore, it ap- 
pearing by the return of the relator that he held the 
petitioner as a defendant in a criminal case under a war- 
rant of commitment issued after she had been tried and 
found guilty of a criminal offense, it was error for the 
district court to release her upon a writ of habeas corpus. 

It is stated in the respondent’s brief that the district 
court held that the act of 1905 (laws 1903, ch. 59), com- 
monly called the “juvenile court law,” repealed articles I 
and II, ch. 75, Comp. St. 1909, known as the “reform 
school act.” There is nothing said in the findings or judg- 
ment of the trial court upon that question, and out of 
fairness to that court we have felt that we should not 
determine that question. 

For the determination of this cause, it is sufficient to 
say that by the constitution and the statutes of this state 
the county court is given jurisdiction to try and determine 
misdemeanor cases, like the one in question, and the act 
of 1905 does not deprive that court of such jurisdiction. 
In such cases, if there is a conviction, it is the duty of the 
court, as provided by section 5 of the reform school act, 
to commit the offender, if a boy, to the reform school, and, 
if a girl under 18 years of age, to the industrial school - 
for girls. Finally, it appears that after the complaint 
was filed and the defendant was taken into custody the 
case could not be transferred to the juvenile court because 
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the defendant was over 16 years of age. See section 10, 
art. II, ch. 20, Comp. St. 1909. The county court there- 
fore properly retained jurisdiction, and its judgment may 
not be reviewed by habeas corpus proceedings. 

For the foregoing reasons, the judgment of the district 
court should be, and it is hereby, 

REVERSED. 
SEDEWICK, J., dissenting. 


Trissie Tuttle was arrested upon warrant issued by the 
county judge of Dawes county upon a complaint filed in 
that county which charged her, it is said, with the “crime 
of vagrancy.” The county judge found and certified that 
“she was 16 years of age her last birthday which was on 
December 5th.” This finding was made on the 4th day 
of March, 1910, so that she will not be 18 until next De 
cember. The county judge ordered that she be sent to the 
state industrial school at Geneva, and the district court 
upon hearing of the writ of habeas corpus decided that 
the order of the county judge was without authority of 
law, and ordered that she be released from custody. 

The majority opinion reverses the judgment of the dis- 
trict court and remands her to the custody of the sheriff 
under the order of the county judge. In the opinion it is 
said that she is between the ages of 16 and 18, and it is 
also said in the opinion “that after the complaint was 
filed and the defendant was taken into custody the case 
could not be transferred to the juvenile court because the 
defendant was over 16 years of age.” I think this is a 
mistake. The original juvenile court act (laws 1905, ch. 
59) expressly applies only to girls under the age of 16 
years, The first clause of the first section provides that 
“that act shall apply only to children under the age of 
sixteen (16) years.” The seventh section begins ag fol- 
lows: “When any child under the age of sixteen (16) 
years shall be found to be delinquent.” At the next ses- 
sion of the legislature this was changed. Laws 1907, ch. 
45. The first section there was amended so that it reads, 
“This act shall apply only to minors,” and the seventh sec- 
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tion reads, “When any child under the age of eighteen 
(18) years shall be found to be delinquent,” etc., making 
the act expressly apply, as its original title would indi- 
cate, to all children. This amendment was overlooked in 
deciding Holton v. Sampson, 81 Neb. 30. The title of the 
original act was “An act to regulate the treatment and 
control of dependent, neglected and delinquent children.” 
The first section of the act as it now is provides that the 
words “delinquent child” shall include any child under 
the age of 18 years who violates any law of this state or 
any city or village ordinance, and section 7 provides: 
“When any child under the age of eighteen (18) years 
shall be found to be delinquent, dependent or neglected 
within the meaning of this act, the court may make an 
order committing the child to the care of some suitable 
institution, or to the care of some reputable citizen of 
good moral character, or to the care of some association 
willing to receive it, embracing in its objects the purpose » 
of caring for or obtaining homes for dependent or neg- 
lected children, which association shall have been accred- 
ited as hereinafter provided, or if under the age of six- 
teen (16) years, to the care of a state industrial school. 
The court may, when the health or condition of the child 
shall require it, cause the child to be placed in a public 
hospital or institution for treatment or special care, or in 
an accredited and suitable private hospital or institution 
which will receive it for like purpose without charge.” 
So that when any child under the age of 18 years is found 
to have violated any law of this state, it is delinquent, and 
section 7 provides what shall be done. The court by sec- 
tion 7 may commit such children to the care of some suit- 
able institution, or some respectable citizen, or some as- 
sociation willing to receive it, “or if under the age of six- 
teen (16) years, to the care of a state industrial school,” 
so that the court has no power to commit a girl between 
16 and 18 years of age to the state industrial school. This 
provision of the law is plain and positive and does not 
require construction. There are some sections of the 


592 NEBRASKA Ri PORTS. [ VoL. 88 


‘Btate s v. Birdsall. 


juvenile court act that rise. been thought to be inconsist- 
ent with these provisions. The first section says that the 
act shall not apply to those “who are now, or who shall 
hereafter become, inmates of a state institution, or of any 
earns school for boys or industrial school for girls, 

* * unless such children shall have been placed 
therein under and by virtue of the provisions of this act.” 
This implies two things: First, that the juvenile court 
may commit under proper conditions girls to the indus- 
trial school; and, second, it also implies that there may 
be girls committed to the industrial school not under the 
provisions of this act. If this means that the practice 
may continue of arresting girls charged with crime under 
the old statute, and in the county courts of the state, and 
that the county court may order them committed to the 
industrial school, such a construction would make this pro- 
vision of the act inconsistent with the other provisions 
referred to. However, there is another construction that 
may be given to this. When young girls have been com- 
mitted to the state industrial school, and it is found 
that they can be better taken care of otherwise, they may 
be paroled. This has been done frequently when the girls 
were of a tender age. If it then turns out that they are 
not fit for parole and ought to be returned, no proceedings 
are necessary, except the authority of the industrial school 
to return them to that institution. This clause that we 
are considering in the first section may apply to such 
cases as that. However that may be, the positive state- 
ment that girls under the age of 16 years may, under some 
circumstances, be sent to the indusirial school, as found 
in section 7 of the act, prohibits sending girls over the age 
of 16 years to the industrial school, unless they have been 
previously committed to that institution and have been 
paroled or have escaped therefrom. 

The majority opinion appears to be based wholly upon 
section 10 of the act. This section makes it the duty of 
the justices of the peace and police magistrates to transfer 
cases to the juvenile court when the child charged with 
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crime is under 16 years of age. This section was not 
changed when the other sections of the act were changed 
so as to make all children under 18 years of age subject 
to the jurisdiction of the juvenile court. This court, of 
course, cannot amend a section of the statute to correct © 
an oversight of the legislature; but, when the section as it 
is allowed to remain is inconsistent with all other sections 
as amended, the court must construe them together and 
enforce the intention of the legislature. Justices of the 
peace and police magistrates cannot commit children to 
the reform or industrial schools under any circumstances. 
When children are before the county court, as in this case, 
that court has jurisdiction under the juvenile act. The 
seventeenth section of that act is as follows: “This act 
shall be liberally construed to the end that its purpose - 
may be carried out, to wit: That the care, custody and 
discipline of a dependent, neglected or delinquent child 
shall approximate, as nearly as may be, that which should 
be given by its parents, and in all cases where it can be 
properly done, the child to be placed in an approved family 
home and become a member of the family by legal adop- 
tion or otherwise.” 

It is said in the majority opinion that “the case could 
not be transferred to the juvenile court,” and section 10 
of the act is referred to as compelling such a conclusion. 
I think that in view of the other sections of the act, and 
the whole purpose of the legislature, and the amendments 
that have been made, justices of the peace and police ma- 
gistrates should transfer the case to the juvenile court 
when the defendant is under 18 years of age, and so come 
within the purview of the juvenile court law; but, however 
that may be, section 10 has no application to the county 
court. That court, as already shown, has jurisdiction 
under the juvenile act, and to hold that, as a county court, 
the judge cannot transfer a proper case to himself as 
judge of the juvenile court is wholly unwarranted. When 
a case comes before him that belongs to the juvenile court 
he should act as such court, and that court has no power 
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to send a child over 16 years of age to the reform or in- 
dustrial school. Perhaps the district court should not 
have discharged the defendant under the writ of habeas 
corpus. That court might have proceeded under the. 
juvenile law, or possibly might have remanded the de- 
fendant to the county court for that purpose. But, in any 
view of the case, the warrant to the sheriff for the purpose 
of taking the defendant to the industrial school was in 
violation of the express provisions of the juvenile court 
law and was void, and the defendant was properly re- 
leased therefrom. 

The complaint in this case charges that this girl was 
“in total want of proper parental care,” and the record 
fully justifies the charge. Her parents were living in the 
county and at the place where she was arrested. If she 
was a vagrant,.it was their fault rather than her own. 
The circumstances were wholly insufficient to justify the 
order of the county court. It was peculiarly a case for 
the juvenile court. Of course, the sufficiency of the evi- 
dence should have been tested by appeal, and not by 
habeas corpus proceedings, but these considerations show 
the conditions for which the legislature was attempting 
to provide, and assist in construing the conflicting sec- 
tions of the statute. If it is true that a young woman 
between the ages of 16 and 18 years, who has no means of 
support and is not properly cared for by her parents, may 
be arrested upon charge of vagrancy and sent to the in- 
dustrial school without the assistance of the juvenile court 
and the probation officers of that court, or of the deten- 
tion home now provided for by the amendments of 1907, 
it would seem that the juvenile court law is essentially a 
failure. 
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WILLIAM NELSON, APPELLEE, V. JACOB WIRTHELE, 
APPELLANT. 


Firep Fesruary 28, 1911. No. 16,318. 


Waters: Drverston: INguNcTIoN. A landowner is entitled to an in- 
junction to restrain the erection and maintenance of a dam in an 
old established drainage channel, partly natural and partly arti- 
ficial, and the digging of a ditch, where the effect would be to 
collect and divert waters flowing thereln and cast them in a body 
on his lands, which they would not otherwise reach. 


APPEAL from the district court for Otoe county: 
Harvey D, Travis, JupGn. Affirmed, 


D. W. Livingston, for appellant. 
W. F. Moran, contra. 


Lurron, J. 


The plaintiff and defendant are owucrs of adjoining 
tracts of land. This controversy arises from the fact that 
in the spring of 1907 the defendant contemplated damming 
a drainage channel, partly natural and partly artificial, 
but upon his own land, and digging a ditch from the point 
of obstruction in such a manner that the water would be 
diverted from its former channel and cast upon the lands 
of plaintiff. The work had been begun and partly com- 
pleted when this action was begun. The petition contains 
the usual allegations as to irreparable damage and lack 
of adequate remedy at law, and prays for an injunction 
to restrain the construction and maintenance of the dam 
and ditch by which the waters might be diverted. The 
answer was a general denial. The court found for the 
plaintiff and granted a permanent injunction. Defendant 
has appealed. 

The questions involved in the appeal are purely ques- 
tions of fact. It is conceded that the defendant contem- 
plated and had begun the construction of the dam and 
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ditch and the diversion of the water. The real matters 
in controversy are as to whether the proposed ditch would 
cast the diverted waters upon the plaintiff's land, or 
whether, as the defendant maintains, the waters would not 
reach plaintiff’s premises but be carried thereby over de- 
fendant’s land and into a ditch upon the right of way of 
the Missouri Pacific Railway; and, also, whether or not 
the construction of the contemplated dam and ditch had 
been abandoned and matters restored to their original con- 
dition by the demolition of the dam and the filling of the 
new ditch before this action was commenced. As to both 
of these questions there is a sharp conflict in the testi- 
mony. After considering the relations existing between 
the different witnesses and the probable interest which 
each may have in the result of the suit, we are inclined to 
take the same view of the evidence as did the district court 
and to find that the execution of defendant’s plan would 
have caused such damage to plaintiff's property as to war- 
rant an injunction. The same considerations apply to the 
evidence upon the question whether the proposed enter- 
prise was abandoned before the beginning of the suit. It 
is unnecessary to set out the evidence at length. We arc 
satisfied that it warrants granting the relief prayed. 
The judgment of the district court is 
AFFIRMED. 


MAGGIp MILLS, APPELLEE, V. WILLIAM H. MILs, 
APPELLANT, 


Firep Freruary 28,1911. No. 16,332. 


1. Divorce: ExtremME CRUELTY. There may be extreme cruelty justify- 
ing a decree of divorce without physical injury or violence. Un- 
justifiable conduct on the part of husband or wife, which utterly 
destroys the legitimate ends and objects of matrimony, may con- 
stitute extreme cruelty. Myers v. Myers, p. 656, post. 


: ALIMoNy. Where property, variously estimated to be worth 
from $4,000 to $5,600, has been accumulated by the joint efforts of 
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husband and wife continued for about 30 years, and in a case 
where there are no dependent children, and the plaintiff is 64 
years old and in weak and infirm health, the discretion of the 
- district court in awarding the plaintiff $2,500 as permanent ali- 
mony was properly exercised and will not be interfered with. 


APPEAL from the district court for Wheeler county: 
JAMES R. HANNA, JUDGH. Affirmed. 


J. R. Swain and H, C. Vail, for appellant. 
A. M. Robbins, T. D. Meese and H. A, Robbins, contra. 


Lerton, J. 


This is an action for divorce and alimony, which re- 
sulted in a decree granting plaintiff a divorce on the 
ground of cruelty and allowing her the sum of $2,500 as 
alimony. The defendant has appealed. He contends that 
the evidence is not sufficient to sustain the decree of di- 
vorce, and that the alimony is excessive. . 

We consider it unnecessary to relate the testimony at 
length. The plaintiff is a woman 64 years of age. She 
was married to defendant about 30 years ago, At the 
time of the marriage the defendant’s property consisted 
of a team of horses, and a timber claim entry in Wheeler 
county, which is now a part of the home farm. After 
the marriage they scttled upon this land, but, as was not 
uncommon in pioneer days, it was found necessary that 
money be earned elsewhere in order to maintain existence. 
The plaintiff worked as a cook in hotels in neighboring 
towns for a part of each year for about 17 years, while the 
defendant worked at different times at teaming for the 
government, and others. It is evident that the plaintiff 
is a hardworking, clean, and industrious but sickly wo- 
man, and that the defendant is a man of gruff manners, 
strong will, coarse language, and careless ways. There 
is no evidence of actual violence on his part against his 
wife, but there is ample proof of cruel, unfeeling, and 
harsh treatment of her. The plaintiff seems to have been 
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singularly liable to accidents resulting in fractures of her 
upper and nether limbs. The last incident of this kind 
occurred in 1908. At this time she fell and broke the 
bones of her wrist when procuring water at the flowing 
well near the house. She testifies in detail to the harsh 
language and the cold and unfeeling conduct of defendant 
at that time and while she was partially disabled by the 
accident, and his own testimony in regard to this occur- 
rence corroborates her. While the defendant was a good 
provider of food, this seems to have been all that he 
thought it was his duty to supply beyond the barest neces- 
sities in the way of house room, furniture, and clothing. 
The case falls under the rule of Hllison v. Ellison, 65 Neb. 
412. It is unnecessary to refer to the argument on con. 
donation. Sufficient cruelty has been proved since plain- 
tiffs return to make a case. From the whole record we 
think the testimony justifies and requires the decree. 

It is contended that the alimony allowed is excessive. 
There are no children in the family. The defendant’s 
property is the product of their joint labor. Some years 
ago there was a separation by mutual consent and the 
plaintiff was absent for some time, and during this period 
defendant contributed but little to her support. The pre- 
ponderance of the evidence seems to be that the property, 
after deducting the mortgage debt, is worth at least $5,000. 
If, ag some witnesses testify, the farm is worth $35 an 
acre, then the entire property is worth at least $6,600. If 
we accept the lower estimate as the actual value, the court 
awarded the plaintiff about one-half of the joint accumula- 
tions. The evidence shows that the wife had worked 
just as hard and strenuously, and presumably had passed 
through as many hardships, in order to accumulate this 
property, as the husband. The privations of pioneer life 
are apt to bear harder on a lonely and childless woman 
on a gand-hill claim than on a man who is free to move 
about. The plaintiff has now reached an age and is in 
such a state of health and strength that it is hardly prob- 
able that she will be able to earn her own support, while 


VOL. 88] JANUARY TERM, 1911. 599 


Joyce v. State. 


defendant has no children to maintain and apparently is 
in much better mental and physical condition to take care 
of himself for the remainder of life. If we accept the 
higher estimate of the value of the land, the justice of 
the decree is still more apparent. Each case must be 
governed by its own circumstances as to the amount of 
alimony. Walton v. Walton, 57 Neb. 102; Smith v. 
Smith, 60 Neb. 273; JJetcalf v. Metcalf, 73 Neb. 79. 

The judgment of the district court is affirmed, but de- 
fendant is to be credited on the judgment with the amonnt 
of temporary alimony he has paid since it was rendered. 


AFFIRMED. 


HARRY JOYCE V. STATE OF NEBRASKA. 
Fitep FEBRUARY 28,1911. No. 16,803. 


1, Criminal Law: EVIDENCE: _AcTs or ASSOCIATES. Where a person is 
charged with a substantive offense of such a nature that he must 
be present at the time of its commission in order to support a 
conviction, the acts of any others who are associated with him in 
the commission of the crime in furtherance of the common de- 
sign may be admitted in evidence. 


2. 


: INDICTMENT: SurricreNcy. Where the gist of the offense 
charged is not the conspiracy, but is a substantive act of which 
one or More may be guilty, it Is not essential that the fact of 
conspiracy or that the crime was committed in pursuance ef a 
concerted design be averred in the indictment. 


3. : . And in such case the fact that the persons con- 
cerned in the common crime are not jointly indicted makes no 
difference. 


TRIAL: OrpER or Proor, The order of proof is within the 
discretion of the trial court, and in such a case it is not essen- 
tial that proof of the existence of a conspiracy be first made in 
order that evidence may be received of acts of one associated 
with the accused in the common design. 


Error to the district court for Pierce county: ANSON 
A. WELCH, JUDGE. Affirmed. 
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H. F. Barnhart, D. H. Sullwan and M, H. Leamy, for 
plaintiff in error. 


Grant G. Martin, Attorney General, and George W. 
Ayres, contra. 


LETTON, J. 


At some time during the night of January 18, 1909, 
the vault of the Farmers State Bank, at Hadar, Nebraska, 
was entered by burglars, the safe blown open, and the 
money therein stolen. Harry Joyce, the accused, was 
tried and convicted on an information charging burglary 
by the use of nitro glycerine, and larceny of the money in 
the safe. The evidence on the part of the state is to the 
effect that one Morrison and Riley were with the accused 
in Sioux City, Iowa, early in January, 1909, where they 
were arrested by the chief of police and held in custody 
until the 12th of that month. While thus detained their 
photographs were taken and measurements made. They 
were seen in Sioux City on the 13th and 14th of January, 
and Morrison and Riley were seen there again on the 
20th and 21st. The proprietor of a rooming house in 
Norfolk, Nebraska, testifies he rented a room on the even- 
ing of January 15 to Morrison, Joyce, and Riley, that he 
saw them on the 16th, and on the night of the 17th, but 
not afterwards. The cashier of the bank at Hadar saw 
Morrison in the bank both in the forenoon and afternoon 
of the 16th, when she changed some money for him and 
sold him a small draft, he giving hig name to her as J.. 
W. Morrison. A bartender in Hadar also saw Morrison 
on several occasions on that day. Mrs. Stanfield, a nurse 
by occupation, who lived close to the railroad station at 
Norfolk, which is about five miles from Hadar, testified 
that early on the morning of the 19th the accused and 
Morrison came to her house and requested her to dress 
a wound upon Joyce’s hand, saying that the injury was 
a cut, to which she replied that it wag a burn, She further 
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testified that the wound was a burn at the base of the 
thumb and on the palm of the hand, and that she applied 
an antiseptic dressing. A knife of peculiar shape was 
found in the vault among the debris on the morning after 
the explosion. A hardware dealer at Norfolk testified he 
sold such a knife to Morrison, or to a man who strongly 
resembled him, on the 15th or 16th of January. 

The principal defense was an alibi, supported by the 
testimony of the accused himself, and of other witnesses 
more or less reputable. There was also evidence tending 
to show the absence of a scar on Joyce’s hand about six 
weeks after the burglary. 

It is contended in this court that the verdict is not sus- 
tained by sufficient evidence, and that it is contrary to 
law. As to the first point: The evidence is purely cir- 
cumstantial, but it is indeed seldom that persons seeking 
to commit such a crime invite cye-witnesses to the act. 
The evidence seems amply sufficient to connect Morrison 
with the commission of the offense, and, while it is possible 
that the burn upon the hand of Joyce was not received at 
the time of the explosion which wrecked the safe, it is a 
singular circumstance that these men should be associated 
together for some time and immediately before the bur- 
glary, and should appear together at 5 o’clock in the morn- 
ing immediately after the burglary, with a wound on the 
hand of the accused which he said was a cut made by a 
barbed wire, but which is shown to have been a burn, and 
that afterwards they returned to their former haunt in the 
slums of a neighboring city. It is true these circumstances 
may only be coincidences, but such a concurrence of in- 
eriminating circumstances goes far to satisfy the mind 
that the only reasonable hypothesis upon which they can 
be explained is that of the guilt of the defendant. Jurors 
are properly governed in weighing the probative effect of 
such testimony by the common experiences of every-day 
life, and, while the circumstances may have been sus- 
ceptible of explanation consistent with the innocence of 
the accused, the fact that the testimony was met with 
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denial, and not with explanation, was evidently consid- 
ered. We believe the evidence supports the verdict. 

At the trial the introduction of certain photographs 
which were taken under the direction of the chief of police 
in Sioux City was objected to. These photographs had 
been used in the search for the guilty persons, and, while 
it is probable that the use of the photograph of the accused 
during the trial of the case was unnecessary, there is no 
contention made that it was not a true presentment of his 
physiognomy, and it is not shown that he suffered any 
prejudice by reason of his picture as well as his bodily 
presence being before the jury. 

Instruction No. 1, given at the request of the state, is 
complained of. This instruction is as follows: “If you 
find beyond a reasonable doubt from the evidence that, at 
and before the time of the commission of the crime charged 
in the information, there existed a common purpose to 
rob said bank between the defendant and one James Mor- 
rison, or between defendant and James Morrison and any 
ether person, and further find beyond reasonable doubt 
that such common purpose continued until the commission 
of said crime by one or more of said conspirators, then the 
acts and declarations of either of said conspirators, in 
preparing for and committing said crime, are the acts and 
declarations of each of them. And, in determining 
whether or not such conspiracy existed on the part of the 
defendant herein, you will carefully consider all the evi- 
dence in this case as to the acts of the defendant before 
and after the time said crime was committed, together 
with all the other evidence in this case.” The ac- 
cused contends that the acts and declarations of a party 
not named in the indictment as a conspirator or desig- 
nated therein as unknown cannot be proved, and further 
that the evidence fails to show that a common design was 
formed in the mind of the defendant and Morrison to 
commit the crime charged. 

We are of opinion that, where a person is charged with 
a substantive offense of such a nature that he must be 
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present at the time of its commission in order to support 
a conviction, the acts of any others who are associated with 
him in the commission of the crime in furtherance of the 
common design may be admitted in evidence (3 Greenleaf, 
Fividence (16th ed.) sec. 94), and that where the gist of 
the offense charged is not the conspiracy, but is a sub- 
stantive act of which one or more may be guilty, it ig not 
essential that the fact of conspiracy or that the crime was 
committed in pursuance of a concerted design be averred 
in the indictment. Lamb v. State, 69 Neb. 212; Taylor v. 
State, 3 Tex. App. 169; Scott v. State, 30 Ala. 503; Mar- 
tin v, State, 89 Ala. 115, 18 Am. St. Rep. 91. 

The fact that the persons concerned in the common 
crime are not jointly indicted can make no difference, be- 
cause the inquiry is as to who was present participating 
in the act, and not who has been charged or indicted for 
the offense. People v. McKanc, 30 N. Y. Supp. 95; Taylor 
vo. State, 3 Tex. App. 169; San Antonio Gas Co. v. State, 
22 Tex. Civ. App. 118, 54 S. W. 289. 

It is contended that proof of the conspiracy must first 
be made before the state can show acts of a co-conspirator ; 
but this igs drawing too artificial a line to be compatible 
with the proper administration of justice. The order of 
proof is in the discretion of the trial court, and the cir- 
cumstances may be so interwoven as to make separate 
proof of the design and of the substantive act impossible. 
Clough v. State, 7 Neb. 320; Ream v. State, 52 Neb. 727; 
3 Ency. of Evidence, 425, note 64. If the jury believed 
that the accused was present with Morrison at the time 
the burglary was committed, then, in view of all the other 
testimony with regard to their association together be- 
fore and after the commission of the crime, the acts and 
declarations of Morrison in pursuance of the common pur- 
pose were properly received as evidence against him. 

The trial court seems to have proceeded in this case 
with commendable care and deliberation, and the rights 
of the accused were carefully protected. The jury were 
instructed with respect to the quantum of proof necessary 
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to convict where the evidence was circumstantial; they 
were cautioned as to the weight to be given the testimony 
of detectives; und they were further instructed that the 
information did net charge the crime of conspiracy, and 
that, if they failed to find beyond a reasonable doubt that 
at the time of the commission of the crime the accused 
was present aiding and assisting in breaking and entering 
the bank and opening the safe therein by the use of nitro 
glycerine, they should find defendant not guilty. 

We find no prejudicial error in the record, and the judg- 
ment of the district court is therefore 

AFFIRMED, 


MIkE BrowN, ADMINISTRATOR, APPELLANT, V. CHICAGO, 
BURLINGTON & QUINCY RAILWAY COMPANY ET AL, 
APPELLEES. 


Firep FEesruary 28,1911. No. 16,292. 


1. Railroads: NEGLIGENCE: SPEED oF TRAIN. It is not negligence for 
a railway company to operate a passenger train at the rate of 45 
or 50 miles an hour during a bright, still day, in the open coun- 
try where there are no obscure crossings. 


: DEATH AT Crossine: Issugs: InstRUcTIons. If, in an ac- 
tion against a railway company to recover damages for the death 
of the plaintiff’s intestate at a crossing, the sole allegations with 
respect to the defendant’s negligence in failing to give warning 
of the approach of its train are that it did not sound a whistle 
or ring a bell as provided by section 104, ch. 16, Comp. St. 
1909, it is not error to charge the jury that, if a bell were rung 
or a whistle sounded as required by statute, they should find for 
the defendant. 


3. Trial: INSTRUCTIONS: CoNSTRUCTION. Instructions should be read 
and construed together, and, if as a whole they state the law 
correctly, they will be held sufficient, although one or more of 
them, considered separately, may be subject to just criticism. 


REIUSAL oF INsTRUcTIONS. If the court on its own motion 
charges the jury substantially as requested, it is not error to re- 
fuse to resiate those principles of law. 


4. 
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5. Witnesses: EXAMINATION. A witness should ordinarily be per- 
mitted to state the particular circumstance which directly called 
hig attention to the fact about which he is called to testify. 


6. Appeal: EvipeNcE: MOTION To STRIKE, It is not error to overrule 
a motion to strike from the record all of an answer to an inter- 
rogatory where a part of the answer is competent, material, rele- 
vant, and responsive to the question. 


AppHaL from the district court for Custer county: 
BRUNO O. HOSTETLER, JUDGE. Affirmed, 


Sullivan & Squires, J. 8. Kirkpatrick and C. H. Hol- 
comb, for appellant. - 


J. H, Kelby and F. HE. Bishop, contra. 


Root, J. 


About 12 o’clock M., September 30,1906, George Brown 
was killed while attempting to drive over the tracks of the 
Burlington railway at a point where it intersected a 
rural highway in Custer county. The plaintiff is the ad- 
ministrator of Brown’s estate and prosecutes this action 
against the railway company and its locomotive engineer. 
The defendants prevailed, and the plaintiff appeals. 

The principal errors argued relate to the instructions. 
The issue of negligence joined by the pleadings is narrow. 
After describing the topography of the country in the vicin- 
ity of the crossing, the pleader charges “that said defend- 
ants carelessly and negligently, and without regard to the 
rights and safety of deceased and his companion, ap- 
proached said crossing at such speed that, on discovering 
the said parties at said crossing, defendants were unable 
to control or stop said train, and carelessly and neg- 
ligently approached said crossing without sounding the 
whistle of said engine and without ringing the bell 
thereon, at any point within 80 rods of said crossing.” 
There is no other allegation, general or specific, that the 
defendants were negligent or that they violated any duty 
they or either of them owed the deceased. 
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The course of the highway is east and west, and the 
path of the railway southeast and northwest, but they 
cross each other practically at right angles. At this point 
the railway is laid upon a fill about five feet high, which 
gradually diminishes as it continues northward for about 
600 feet, where it disappears, and the railway then enters 
a cut, not more than six feet deep at any point, which ex- 
tends about 700 feet northwestward. For at least 800 
feet westward from the crossing the highway is level, and 
there are no obstructions to the view in the area of the 
angle between the highway and the railway before it en- 
ters the cut. 

Immediately before the accident Mr. Brown was driv- 
ing two horses attached to a buggy. Brown and his com- 
panion were traveling eastward and the horses were walk- 
ing. The sun was unclouded and there was no perceptible 
wind. The engineer and his fireman testify that the reg- 
ular crossing whistle was sounded at the whistling post 
one-fourth of a mile northwest of the crossing, and that 
the bell upon the engine was ringing continuously during 
the entire trip. Two witnesses, traveling westward on 
the highway one-fourth of a mile east of the crossing at 
the time of the accident, testify that they did not hear the 
whistle sound or the bell ring. Two witnesses, one-half 
of a mile from the crossing at the time of the collision, 
testify to the same effect. Several passengers testify that 
they did not hear the bell ring or the whistle sound. Mr. 
Brown’s companion testified in substance to the same ef- 
fect. The express messenger says the highway warning 
was given as testified to by the engineer. There were 10 
carg in the train. It was behind time and moving at the 
rate of from 40 to 50 miles an hour, probably 45 miles an 
hour. Mr. Brown was familiar with the crossing, knew 
that the train was late, and mentioned that fact when 
about 75 feet west of the crossing. The near horse was 
killed by the impact of a collision with the cylinder on the 
right hand side of the engine. Mr. Brown’s companion in- 
sists that Brown looked northwestward just before the 
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team commenced to ascend the incline to the crossing and 
that the witness thenceforward was continuously on the 
lookout for the train, but did not discover it until, the 
heads of the horses were within seven feet of the west- 
ward rail of the track, and that he cannot remember what 
subsequently happened until he regained consciousness in 
the baggage car. The jury were instructed that, if they 
found that the statutory warning was given by those in 
charge of the train, they should find for the defendants. 
The plaintiff argues that the defendants should have 
given reasonable and timely warning of the approach of 
the train, and that sounding a whistle or ringing a bell as 
directed by statute was not a reasonable warning. It is 
not necessary to determine this question. In Chicago, R. 
I. & P. R. Co. v. Sporer, 69 Neb. 8, we had occasion to 
consider the law with respect to the duty of a railway 
company to give warning of the approach of its trains to 
an obscure crossing, and in Schwanenfeldt v. Chicago, B. 
& Q. R. Co., 80 Neb. 790, we discussed the duty of a rail- 
way company to give notice of the movements of its trains 
upon a track in a city street. In the instant case no facts 
are pleaded to suggest that the defendants should have 
done more than to run the train at such a rate of speed 
that it could have been stopped so as to have avoided the 
collision, and further to observe the provisions of section 
104, ch. 16, Comp. St, 1909, which require a whistle to be 
sounded, or a bell of at least 30 pounds weight to be rung 
continuously from a point at least 80 rods from where the 
railway crosses a public road or street until the locomo- 
tive shall have passed the crossing. The evidence is suffi- 
cient to sustain a finding that the bell was ringing as the 
statute required. We do not agree with the plaintiff’s 
counsel that the statute requires the whistle to be sounded 
continuously and the bell to be rung during all of the time 
the engine traverses the space between the whistling post 
and the crossing. The statute is in the alternative and 
cannot in reason be otherwise construed. To hold that a 
railway train must be so controlled, under circumstances 


608 NEBRASKA REPORTS. [ Vou. 88 


Brown y. Chicago, B. & Q. R. Oo. 


such as surrounded the train in question, that it can be 
stopped so as to avoid a collision would paralyze traffic 
and destroy the usefulness of the railways. The testi- 
mony is convincing that Brown’s horses were walking as 
they approached the crossing, and, until it was too late to 
overcome the train’s momentum, there was nothing to sug- 
gest to the engineer that the driver would attempt to cross 
the railway. 

We do not give unqualified approval to the twelfth par- 
agraph of the court’s charge. It deals with the subject of 
contributory negligence, and, if there were no other in- 
structions upon this subject, it might lead the jury to be- 
lieve that it was Mr, Brown’s imperative duty to avoid the 
collision. However, when this instruction is considered 
in connection with the tenth and eleventh instructions, 
given by the court on its own motion, and the ninth in- 
struction requested by the plaintiff and given by the court, 
we do not think the jury were misled, but must have un- 
derstood that the law charged Mr. Brown with the duty 
of exercising his faculties for his own protection, and to 
use them with that care and caution a reasonably prudent 
man would have exerted under the circumstances of the 
case. The same discussion will apply to instruction num- 
bered 18, given by the court on its own motion. Instruc- 
tions must be read and construed together, and, if as thus 
considered they state the law correctly, should not be held 
prejudicially erroneous because one or more of them, 
taken separately, may be subject to just criticism. Smith 
v. Meyers, 52 Neb. 70; Chicago, B. & Q. R. Co. v. Oyster, 
58 Neb. 1; Lincoln Traction Co. v. Brookover, 77 Neb. 221. 
We conclude that instruction numbered 11, given by the 
court, contained the substance of instruction numbered 5, 
requested by the plaintiff, and there was no error in re- 
fusing to restate the principles announced in number 11. 
Ourry v. State, 5 Neb. 412. 

A physician, Dr. Washlurn, was riding upon the train 
at the time of the accident, and subsequently attended Mr. 
Applin, Mr. Brown’s injured companion. Dr. Washburn 
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in his deposition testified, in substance, that just before 
the accident his attention was challenged by a statement 
made by his little boy: “Look, papa, how fast those horses 
are coming!” An objection, interposed evidently during 
the trial, to the question and a motion to strike out the 
answer thereto were overruled. A witness may be per- 
mitted to state the circumstances which directed his at- 
tention to a material fact, and there was no error in per- 
mitting the witness to answer the question. 2 Elliott, Evi- 
dence, sec. 826. Whether the child’s statement was of a 
character to permit his father to testify thereto is not 
necessarily involved, because part of the answer was com- 
petent, and the motion to suppress was directed to the en- 
tire answer, and not solely to the objectionable part 
thereof. Finally, the statement could not have preju- 
diced the plaintiff because the principal surviving actors 
of the tragedy agree that the horses were walking, and the 
instructions do not reveal that the case was tried or de- 
fended on the theory that Mr. Brown’s horses were not 
under his control at the time of or immediately before the 
accident. If it is conceded, as we think it must be upon 
a consideration of all of the evidence, that the bell upon 
the defendants’ locomotive engine weighed 100 pounds or 
upwards and was ringing continuously from the whistling 
post until the locomotive passed the crossing, it must fol- 
low that, upon the cause of action pleaded in the petition, 
the defendants should prevail, and the fact that some of 
the instructions interpreted the law liberally in the de- 
fendants’ favor could not prejudice the plaintiff. We do 
not find it necessary to say that the evidence of George 
Brown’s negligence is so conclusive that no verdict other 
than the one returned would be sustained by the evidence, 
but we do say that the evidence to suggest that he was in 
the exercise of ordinary care at the time of and immedi- 
ately before the accident is meagre indeed. 

Upon the entire record, we find no error prejudicial to 
the plaintiff, and the judgment of the district court is — 


43 AFFIRMED. 
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FRANK I, OLSEN, APPELLEH, V. JOHN A. MARQUIS, 
APPELLANT. 


Firxep Fesruary 28,1911. No. 16,311. 


1. Appeal: Paztims: WaAtver. A nonjoinder of parties in an appeal 
to this court will be waived by not objecting until the case is 
submitted upon the merits. 


2. Jury, Right of Trial by. In an action at law either party ordi- 
narily, as a matter of right, is entitled to a jury trial. 


; 3. Injunction: Remepy a. LAw. An injunction should not be granted 
to restrain an action in a county court on an account stated, upon 
the sole ground that the defendant in that court contends that 
the account sued upon is the property of an insolvent third per- 
son against whom he holds a valid set-off in excess of the account 
in suit, as the defendant has an adequate remedy by interposing 
his defense in the county court. 


APPEAL from the district court for Hall county: JAMES 
R. Hanna, JupeH. Reversed with directions. 


Charles G. Ryan, for appellant. 
Harrison & Prince, contra. 


Root, J. 


W. P. Marquis and John A, Marquis are father and son. 
The father resides in Grand Island, the son in Central 
City. In July, 1906, the plaintiff, a resident of Grand 
Island, and the elder Marquis jointly purchased 101 
horses, which they subsequently sold. The evidence is un- 
contradicted that the younger Marquis furnished his 
father the money invested by him in these horses, but the 
evidence is conflicting as to whether the plaintiff knew 
that fact at the time of the purchase. The evidence tends 
strongly to prove that the plaintiff acquired such knowl- 
edge within a few weeks of that time, and before many 
of the horses were sold, and there is evidence tending to 
prove that the plaintiff subsequently, by his conduct, rec- 
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ognized John A. Marquis as a real party in interest in the 
venture. In March, 1907, the plaintiff selected one person 
«und the younger Marquis another to settle the accounts 
made by the purchase and sale of the horses. These per- 
sons found, after taking an account of money paid out 
and money received, that the plaintiff retained $226.78 
due his partner in the deal, and so stated the account. 
The following morning, on discovering that three items 
lhad not been considered by the accountants, it was agreed 
by Mr. Olsen that the balance should be $301.52. The 
testimony is conflicting as to whether the younger Mar. - 
quis represented his father or himself in that settlement. 
The testimony is also in conflict as to whether the plain- 
tiff agreed to pay the balance to John A. Marquis, but the 
evidence is clear, and there is no contention to the con- 
trary, that the balance stated is absolutely accurate and 
that there are no charges against that sum because of any 
partnership transaction. Olsen did not pay this money, 
und justifies his refusal upon an alleged agreement be- © 
tween himself and the elder Marquis that Olsen should 
apply whatever might otherwise be due Marquis upon a 
store bill owing by him to the plaintiff. Thereupon John 
A. Marquis commenced an action against Olsen in the 
county court of Hall county to recover the account stated. 
‘Olsen answered. and requested the court to implead W. P. 
Marquis as a party. The court refused to comply with 
the demand, and thereupon Olsen commenced this action 
in the district court for Hall county for an accounting be- 
tween himself and the elder Marquis, for a judgment set- 
ting off the $301.52 against the store bill, and for an in- 
junction to restrain John A. Marquis from prosecuting 
his action in the county court. 

The plaintiff, among other things, alleges that W. P. 
Marquis is insolvent, and that the father and the son are 
in collusion with respect to the suit in the county court 
for the purpose of defrauding him. John A. Marquis ~ 
moved to dissolve the injunction, but was denied relief. 
He then answered, denying the jurisdiction of the district 
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court to interfere with the action in the county court, and 
asked that the injunction be dissvlved and the action dis- 
missed. The district judge found in the plaintiffs favor, 
set off $301.52 against the elder Marqui* store bill, and‘ 
perpetually enjoined John A. Marquis from prosecuting 
the action in the county court. Jolin A. Marquis is the 
sole appellant. 

There is nothing in the transcript to advise us whether 
W. P. Marquis answered in the district court; notice of 
appeal was not served upon him, and he has not appeared 
in this court. The plaintiff argues that there is a defect 
of parties and that we should not consider the case upon 
its merits. The objection is not otherwise presented than 
by an argument in the brief, and was not brought to our 
attention until John A. Marquis had subinitted the case 
upon the merits. Upon the authority of Bates-Simith In- 
vestment Co. v. Scott, 56 Neb. 475, the objection will be 
held to have been presented too late for consideration. 

In an action at law either party is ordinarily entitled, 
as a matter of right, to a jury trial upon all questions of 
fact. Const., art. I, sec. 6; Mills v. Miller, 3 Neb. 87; La- 
master v. Scofield & Cowperthwait, 5 Neb, 148; Kinkaid v. 
Hiatt, 24 Neb. 562; Risse v. Gasch, 43 Neb. 287; Lett v. 
Hammond, 59 Neb. 339; Yeiser v. Broadwell, 80 Neb. 718. 

We do not agree with the plaintiff's counsel that the 
facts in the instant case create any exception to the gen- 
eral rule, or that their client did not have an adequate 
remedy at law by defending against John A. Marquis’ de- 
mand. If the account were stated with the elder and not 
the younger Marquis, and the yeunger man did not have 
title to his demand, those facts could be proved before a 
jury as effectually as before a court. There were no un- 
settled equities between Olsen and his former partner 
growing out of that relation. Ifthe account at any time 
was the property of W. P. Marquis, he could not assign it 
free from any right of set-off existing between himself and 
Olsen. Code, secs. 31, 106. If, as between the elder and 
the younger Marquis, the $301.52 was the property of the 
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son, yet by reason of some fact or facts he should be 
estopped from asserting his title as against Olsen, those 
facts could be pleaded in the county court, and, if estab- 
lished, would defeat the action. We search in vain for 
any just ground for an assertion that the county court 
could not do complete justice between the litigants in that 
action. Nor does the fact that the plaintiff offered to 
submit this case to a jury cure the error. The findings of 
a jury, if one were impaneled, would not bind the court, 
nor would the appellant have been thereby awarded a jury 
trial within the meaning of the constitution. 

The fact, if fact it be, that Olsen contends for a part- 
nership with W. P. Marquis is immaterial in the light of 
the fact that their business had been settled. The fact 
that there was an unsettled store account between them 
would not justify a recourse to this action. Lamaster 
v, Scofield & Cowperthwait, supra. Nor can the plaintiff 
justify his conduct on the theory that his action is in 
the nature of a suit in interpleader. W. P. Marquis 
makes no claim to the money, nor is the plaintiff impartial 
in hig attitude with respect thereto, but asserts the right 
to retain it as his own. 

The judgment of the district court, therefore, is reversed 
and the cause is remanded, with directions to dissolve 
the injunction and to dismiss the action as to the defend- 
ant John A. Marquis. 

REVERSED. 


Henry Scouvurtz v. STATH OF NEBRASKA, 
Furep Feproary 28,1911. No. 16,940. 

1. Burglary: INrorMaTIon: SurpLusace. An allegation in an informa- 
tion charging a violation of section 48 of the criminal code, that 
the building was entered during the night season, is surplusage 
and need not be proved. 


: ELemMents. One who unlawfully, wilfully, maliciously and 
forcibly breaks and enters a mill building with the intent to steal 


2. 
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property of any value is guilty, although there is no personal 
property therein. The third paragraph of the syllabus in Ber- 
geron v. State, 538 Neb. 752, overruled. 


3. : Surriciency or Evwence. The testimony of one witness, if 
relevant and accepted by the jury, may sustain a conviction of 
burglary, even though the accused positively denies under oath 
that he committed the offense. 

4. INSTRUCTIONS: ALIBI. In a prosecution for burglary, the 


accused having admitted that, 15 minutes prior to the time a per- 
son was detected attempting to rifle a safe in the office of a mill 
building, he was in close proximity thereto, and one witness hay- 
ing identified him ag the guilty party, it is not prejudicial error 
for the court, after it has fully instructed as to the burden of 
proof, the presumption of innocence and as to every element 
essential to constitute the crime, and that if the proof is not be- 
yond all reasonable doubi as to all of those elements the jury 
should acquit, to refuse to specifically instruct concerning the 
defense of an alibi, although the accused testified that at the 
precise time the burglary was committed he was about 20 rods 
distant from the mill building. 


Error to the district court for Jefferson county: LE 
ANDER M, PEMBERTON, JUDGH. Affirmed. 


O. H. Denney, for plaintiff in error. 


Grant G. Martin, Attorney General, Frank E. Edgerton 
and F. L. Rain, contra. 


Root, J. 


Henry Schultz prosecutes a petition in error to reverse 
a judgment of conviction of the crime of burglary. 

The proof is satisfactory that the mill was entered dur- 
‘ing the night season, but the fact is immaterial. Section 
48 of the criminal code does not now require that the 
breaking and entering shall have occurred during the 
night season. 

Counsel for the accused argues that the evidence does 
not support the verdict, and especially is deficient with 
respect to the value of the property within the mill at 
the time of the burglary. About 5 o’clock P. M., June 
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"30, 1910, the accused in company with several companions 
journeyed from Fairbury to Jansen for the purpose of 
indulging in intoxicating liquors. The train upon which 
Schultz expected to return was due at Jansen at 7:45 
P. M., but did not arrive until 9:05. About 8:45 the 
witness Heidulk noticed an open window in the office of 
a mill situated south of the railway right of way and 
went to the building to investigate. After lighting a 
match and thrusting his head within the opening, he saw 
a man, positively identified by the witness as the ac- 
cused, upon his knees before the open door of the office . 
safe and so close to the window that Heidulk could touch 
him. After some words between these parties the 
marauder departed from the mill, evidently through a 
window in another part of the building, and was pursued 
a distance westward. Shortly thereafter the train arrived 
and the accused was taken therefrom before it departed. 
There is.a conflict in the evidence, but the jury might 
find that Mr. Schultz sought to conceal his features by 
pulling his hat over his eyes at the time the village mar- 
shal entered the car. The evidence is satisfactory that 
the accused, when searched at the village jail, said to Mr. 
Heidulk: “You are the fellow that turned in the alarm. 
I will get even with you.” The accused admits that he 
was in close proximity to the mill within 15 minutes of 
the time testified to by Heidulk, but testifies, in substance, 
that he was there for the purpose of locating an intoxi- 
eated companion, and immediately after failing in his 
search returned to the station, which is north of the right 
of way, and, after examining two empty cars on a track 
north of the station, went west to the station latrine and 
there remained until the train arrived. The accused pos- 
itively denies having entered the mill. The testimony of a 
Mr. Belden, given during the preliminary examination, 
was transcribed and introduced in evidence during the 
trial of this case. The witness testifies in substance that, 
in response to his suggestion that the accused should 
search for their mutual friend Kinney, Schultz went to 
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the mill, and subsequently returned and inspected two 
empty cars on the track north of the station, but the wit- 
ness admits that for about 15 minutes before the train 
arrived the accused disappeared from view, and during 
that time Belden noticed some person near the window 
of the mill office with a lighted match. Kinney was a 
stranger in the community, but formed an acquaintance 
with Belden and the accused during their trip to and 
sojourn in Jansen, at which place he entertained them 
in the saloon and loaned a dollar to Schultz. Kinney 
did not testify during the trial in the district court, 
and it is argued that he is the guilty man. While the 
evidence discloses that Kinney and the accused man are 
about the same height and size, the jury were justified 
in rejecting this argument if it were made to them. The 
evidence is in accord that, about an hour before Heidulk 
noticed the open window, Kinney was in a drunken stupor, 
whereas the man in the mill was active and outran his 
pursuers. Heidulk had known the accused for some eight 
years before the night in question, and sustained himself 
upon cross-examination. If the jury were satisfied beyond 
a reasonable doubt that the witness could and did identify 
the accused as the man Heidulk saw kneeling before the 
open safe, it cannot be said the evidence as to identity 
is insufficient. 

No witness testified that the property in the mill was 
of any value, nor does the proof show there was any 
personal property therein save the safe and its contents 
and an office desk. The owner testified that nothing other 
than some papers was missing and they were subsequently 
found in a barrel near the mill. These documents were 
of sufficient importance to impel him to search for them. 
The jury would be justified in finding that the documents 
were of some value. 

In Wheeler v, State, 79 Neb. 491, we followed Spencer 
v. State, 13 Ohio, 401, and held that one who wilfully, 
maliciously and forcibly breaks and enters any of the 
buildings described in section 48 of the criminal code, with 
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the intent to steal property of any value which he assumes 
is within the building, is guilty of a violation of that 
section, and that the value of the property actually within 
the building is not a necessary ingredient of the crime. 
Our criminal code was adopted from Ohio, and the deci- 
sions of the Ohio supreme court construing the criminal 
code of that state are persuasive whenever a like ques- 
tion is considered in this court. To the same effect is 
State v. Beal, 37 Ohio St. 108. These decisions are in 
harmony with the general rule both in England and in 
America. 2 Bishop, New Criminal Law (8th ed.), sec. 
114. Winslow v. State, 26 Neb. 308, does not sustain the 
accused’s position. The indictment in that case did not 
allege the name of the owner of the burglarized building, 
and did not charge that the intent was to steal property 
therein. The writer of the opinion suggests that, if the 
accused knew that there was no property in the building, 
his entry would not have been with the intent to steal, 
and we do not hesitate to reaffirm the proposition. We 
did not say that the criminal intent might not exist if 
the building were vacant and the defendant did not know 
that fact, nor did we say that in order to sustain a con- 
viction there must have been proof of the value of what- 
ever property was contained therein. In Ashford v. State, 
36 Neb. 38, we again held that the specific intent alleged 
must be established. In Williams v. State, 60 Neb. 526, 
the accused was acquitted of the charge of burglary, and 
the conviction of larceny was reversed because of the er- 
roneous instruction with regard to that crime. Bergeron 
v. State, 53 Neb. 752, lends some support to the argument 
of counsel for the accused, but, in view of the decision in 
Wheeler v. State, supra, the district court was right in 
refusing to grant a new trial because of the condition 
of the evidence with respect to the value of the personal 
property within the mill. The third paragraph of the 
syllabus in Bergeron v. State, supra, has for all practical 
purposes been overruled, and, to the end that there may be 
no further uncertainty on the subject, it is now formally 
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overruled. There was therefore no failure of proof upon 
any material allegation in the information. 

The court did not err in refusing to give the instruc- 
tions requested concerning an alibi. The accused admits 
being in the immediate neighborhood of the mill at the 
time it was burglarized. The court at the request of the 
accused instructed the jury that, “to warrant a convic- 
tion, each fact necessary to establish the guilt of the 
accused must be proved by competent evidence beyond 
a reasonable doubt, and the facts and circumstances 
proved should not only be consistent with the guilt of the 
accused, but inconsistent with any other reasonable hy- 
pothesis or conclusion than that of guilt.’ The court also 
minutely defined all of the elements of the crime of bur- 
glary, and told the jury that the accused was presumed 
to be innocent until proved guilty beyond all reasonable 
doubt, that if the state failed to thus establish a single 
element of the crime, they must acquit, and that it was 
their duty, if possible, to reconcile the testimony with 
the presumption of innocence. The jury therefore, as- 
sisted as they were by the instructions, must have under- 
stood that, if the accused was in or near the station 
closet at the time Heidulk saw the burglar within the mill, 
Schultz could not be guilty, and, further, that, if they 
had any reasonable doubt that Heidulk could or did ac- 
curately identify the accused as the guilty person, they 
should acquit. There was therefore no prejudicial error 
in not giving the instructions requested. State v. Shroyer, 
104 Mo. 441. 

Counsel for the accused argues that, since his client 
denied under oath that he was in the mill and no witness 
corroborates Heidulk, the conviction should not be per- 
mitted to stand. We have referred to some facts tending 
to corroborate Heidulk, but if the case stood sustained 
by Heidulk’s testimony alone and contradicted by the ac- 
cused, if the testimony given by the witness for the state 
seemed reasonable with nothing to suggest that he was 
connected with the offense, it would be sufficient to sus- 
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tain the verdict. 12 Cyc. 486. We are of the opinion 
there is sufficient proof that access was not gained to the 
mill through an open door or window, but that the entry 
was forcible. 

The accused was tried in a community where he had 
resided for many years; some of the jurors must have 
known him, and, with that knowledge aided by his ap- 
pearance on the stand, were in a situation to find whether 
Heidulk or the accused told the truth, and to give credit 
accordingly. 

Upon the entire record, we find no error prejudicial to 
the accused, and the judgment of the district court is 


AFFIRMED. 


QUINTILLA M. DRESHER, APPELLER, V. ANSON E. BECKER 
BT AL., APPELLANTS, 


Frrep Fesrvary 28,1911. No. 16,302. 


1, Fraud: MISREPRESENTATIONS OF VENDOR. As a general rule, a mere 
misrepresentation of value, when made by the owner of land inan 
effort to sell it, is not actionable, but a vendor may be held liable 
in damages for misrepresenting the value of his realty to a non- 
resident vendee who relies on the misrepresentations in ignorance 
of such value and is prevented by the fraud of vendor from 
inspecting the property. 


2. 


: Measures or Damages. Ordinarily in an action to 
recover from vendor damages for conveying realty different from 
that shown to vendee, the measure of recovery is the difference 
in value between the property conveyed and the property shown, 
but where a nonresident vendee purchases realty without knowl- 
edge of its location and value, relying on vendor’s misrepresenta- 
tions in relation thereto, he may recover the difference between 
the value of the property and what it was represented to be, if he 
was prevented by the fraud of vendor from inspecting it, 


8. New Trial: Newty DiscovErED EvIpENce: DiLiceNcE. An appli- 
cant for a new trial on the ground of newly discovered evidence 
must show that he could not by the exercise of reasonable 
diligence have discovered and produced such evidence at the trial, 


620 NEBRASKA REPORTS. [ Vou. 88 


Dresher v. Becker. 


4. Principal and Agent: Fratp: Joint Liapriiry. Where principal 
and agent jointly participate in, and share the fruits of, action- 
able fraud, they are jointly Hable for resulting damages. 


: LIABILITY oF PrincrpaL, A principal who retains 
panietits derived from the fraudulent conduct of his agent is 
chargeable with the instrumentalities employed by the latter in 
carrying out the fraudulent purpose. 


APPHAL from the district court for Douglas county: 
Howarb KENNEDY, JupDGH. Affirmed. 


McGilton, Gaines & Smith, for appellants. 


D. M. Vinsonhaler, contra, 


Ross, J. 


This is an action to recover damages in the sum of 
$6,040.86 for fraudulent representations whereby plaintiff 
was induced to exchange a quarter section of land in 
Merrick county for a house and lot in Omaha. From a 
judgment in favor of plaintiff for $3,232.16, defendants 
have appealed. 

In her petition, plaintiff, among other things, pleaded, 
in substance, the following facts: Defendant Thomas 
Brennan represented to plaintiff that he was the agent 
of the owner of the Omaha property, and proposed the 
exchange. Defendant Anson E. Becker, an employee of 
Brennan, was the real owner, a fact not known to plain- 
tiff until after the deal had been closed. To deceive 
plaintiff and induce her to make the exchange, defendants 
falsely and fraudulently represented to her that the 
Omaha property was situated in the most desirable resi- 
dence portion of the city; that it was in good repair; that 
it was occupied by tenants who had leased it for the year 
1908 at an annual rental of $810; and that it was reason- 
ably worth $10,000. While the negotiations were in prog- 
ress, plaintiff was a resident of Portland, Oregon, and 
was not familiar with Omaha, or with the value of prop- 
erty therein, but had previously transacted business with 
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Brennan, and had confidence in him. Brennan, at his 
office in Omaha, December 16, 1907, called Becker and 
said to him in the presence of plaintiff: “This is Miss 
Dresher from Portland, who is here to see about her farm.” 
Thereupon Becker procured a conveyance and took plain- 
tiff to a locality different from that described in the ne- 
gotiations, showed her a piece of real estate different from 
that subsequently exchanged for her farm, and told her 
it was the property defendants offered to trade therefor. 
Plaintiff left Omaha the same day. At the solicitation of 
defendants she returned December 31, 1907, deeded her 
farm to Becker in exchange for a property different from 
that shown by him, relying upon the representations of de- 
fendants as to value, location, condition and rental. The 
answers admit the exchange of the properties and that 
Becker was in the employ of Brennan, but deny all allega- 
tions charging defendants with fraud or deceit, and al- 
lege that plaintiff knew the value of the Omaha property 
and that the title thereto stood in the name of Becker 
who was joint owner with W. V. Bennett; that the prop- 
erty shown to plaintiff was in fact the property exchanged 
for her farm, and that it was worth $10,000, though rep- 
resentations to that effect were mere expressions of 
opinion. 

The court instructed the jury their verdict should be 
for the defendants if they found from the evidence that 
Becker showed plaintiff the property subsequently con- 
veyed to her. Failure of the trial court to direct a ver- 
dict for defendants is assigned as error, and it is argued 
that the evidence is insufficient to sustain a finding that 
Becker did not show plaintiff the property described in 
his deed to her; that plaintiff was not deceived; that the 
representations as to value were mere expressions of 
opinion for which defendants are not liable, and that 
there is no competent proof that plaintiff was damaged, 
even if she did not see the Omaha property before the 
exchange was made. Plaintiff testified that Becker did 
not take her to the property in controversy, and she gave 
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details indicating that he took her to a different location 
and showed her another house. The trial developed in- 
cidents which suggest that she may have been mistaken, 
but her testimony was direct and positive, and she stead- 
fastly adhered to her story through a trying cross-exam- 
ination. She was directly contradicted by Becker, and 
under such circumstances the credibility of the witnesses 
and the weight of the evidence were questions for the 
jury. On this issue they found for the plaintiff. The 
finding is supported by sufficient evidence, and for the 
purpose of this appeal it establishes the fact that the 
property shown was not the property conveyed. 

Is there competent proof of damages? The evidence 
shows that when plaintiff was residing in Portland in 
November, 1907, she received from Brennan letters written 
by Becker which contained such representations as the 
following: “I have a client who owns a pair of flats well 
located, which bring in a rental of $67.50 per month, 
or $810 annually. There is a mortgage against them as 
follows: $500 September 1, 1908; $500 September 1, 1909; 
$500 September 1, 1910; $2,250 September 1, 1911. 
* * * This property is always rented.” “The price is 
$10,000.” “The property is always occupied by good ten- 
ants.” “You can always be assured of the above income 
from the property. You will notice that this income is 
sufficient to pay the instalments on the principal, as well 
as the interest and taxes, and it would not be long before 
you had the entire property free from incumbrance.” At 
that time Becker occupied one of the flats. Four months 
earlier Brennan advertised the property for sale at $6,500. 
Plaintiff testified that in a conversation with Becker he 
represented the property to be worth $10,000, and said 
it was rented for the coming year. She further testified: 
“Well, Mr. Becker said that that property, renting for 
$810 a year, was more than I could get off of my farm, 
and that $810 a year would take care of the interest and 
the payments, and in a few years the property would be 
paid for, As to the value of the house I knew nothing, 
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because I knew nothing about Omaha property, so far as 
valuation is concerned. I relied on his word.” The proof 
also shows that the house was vacated shortly after it 
changed hands, and remained empty for some time. 
Finally a tenant was procured for one of the flats at a 
rental of $20 a month. The evidence would justify a 
finding that the property was worth $6,500 at the time of 
the sale, and it was mortgaged for $3,750. 

‘ It is true, as a general rule, that a mere misrepresen- 
tation of value, when made by the owner of land in an 
effort to sell it, is not actionable, but “the rule is other- 
wise where the purchaser resides a considerable distance 
from the location of the land, is ignorant of its value, 
and is prevented from examining the property or from 
making inquiries as to its condition and value by trick or 
fraud of the vendor.” McKnight v. Thompson, 39 Neb. 
752. Under the circumstances of the present case, mis- 
representations as to location, value, and contracts with 
tenants, as well as conduct preventing the purchaser from 
inspecting the property, are actionable. Stochl v. Caley, 
48 Neb. 786; Hoock v. Bowmumn, 42 Neb. 80. In such a 
view of the law, defendants argue, however, that the meas- 
ure of damages is the difference in value between the 
property conveyed and the property shown, and they in- 
sist that plaintiff cannot recover any sum under the evi- 
dence because there is no proof of the value of the real 
estate described in her testimony as the property shown 
her by Becker. The rule invoked by defendants is gen- 
erally applied where vendee relies on the value of the 
land shown and sues vendor to recover damages for con- 
veying other property. Odell v. Story, 81 Neb. 437; Hoock 
». Bowman, 42 Neb. 80. The present case is not controlled 
by the rule stated for the following reasons: Plaintiff did 
not livein Omaha. She did not know the value of the real 
estate. In exchanging property she did not rely on the 
value of the property shown nor make proof thereof. By 
fraud she was prevented from inspecting the property con- 
veyed to her, and her testimony shows that she relied on 
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the representations of defendants as to value, location, 
rental and leases, Her evidence as to the measure of dam- 
ages conforms to the following principle: ‘Where real 
estate is purchased on the personal representations of the 
seller, and such representations are false as to the location 
of the property, the measnre of damages is the difference in 
value between the property as represented, and as it actu- 
ally is.’ Woolman v. Wirtsbaugh, 22 Neb. 490. An in- 
struction on the measure of damages is also criticised, but 
it is in harmony with the rule stated. 

A reversal is next asked because the trial court refused 
to grant a new trial on the ground of newly discovered 
evidence. The ruling was justified under the doctrine that 
an applicant for a new trial, on the ground of newly dis. 
covered evidence, must show that he could not by the ex- 
ercise of reasonable diligence have discovered and pro- 
duced such evidence at the trial. Matoushek v. Dutcher 
& Sons, 67 Neb. 627; Andrews v. Hastings, 85 Neb, 548. 

Another ground of complaint is that the verdict is ex- 
cessive. Under the rule already stated, defendants were 
liable for the difference between the value of the Omaha 
property when it was exchanged and what it was repre- 
sented to be. Four months before representing the value 
to be $10,000 defendants advertised it for sale at $6,500, 
and the evidence will justify a finding that the value was 
the same when it was conveyed to plaintiff. In this view 
of the evidence, the judgment for $3,232.16 is not excessive. 
It is true that plaintiff's farm was mortgaged for $1,200, 
but defendants knew its value, and plaintiff gave Becker 
a mortgage on the Omaha property for that sum in addi- 
tion to assuming an existing mortgage of $3,750. In this 
respect the trial court will be sustained. 

It is finally insisted that, in any event, Brennan had 
no part in the fraud and that he is not liable for dam- 
ages. The false representations appeared in letters over 
his name. Becker was his agent and was an undisclosed 
owner of the property. Brennan introduced plaintiff to 
Becker and received a commission based on a false valu- 
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ation of $10,000. He shared the fruits of the fraudulent 
conduct. A principal who retains benefits derived from 
the fraudulent conduct of his agent is chargeable with the 
instrumentalities employed by the agent in carrying out 
the fraudulent purpose. MeKeighan v. Hopkins, 19 Neb. 
33; Osborn Co. v. Jordan, 52 Neb. 465. 

No reversible error has been found, and the judgment is 


AFFIRMED. 


WILLIAM W. BELL 8T AL., APPELLEES, V. STANLEY STED- 
MAN, APPELLANT, 


Frrep Fesruary 28,1911. No. 16,328. 


1. Appeal: Frnpines: Conriicrine Evipence. A finding of fact upon 
conflicting evidence in an action at law will not be disturbed in 
the supreme court on appeal unless manifestly wrong. 


2. Brokers: CoMMission. Where real estate brokers, in strict con- 
formity with their contract of agency, produce a purchaser ready, 
able and willing to purchase the land of their principal on the 
terms prescribed by him, his agreement to pay them their stipu- 
lated commission cannot be defeated on the sole ground that his 
wife refuses to join him in a deed to such purchaser. 


APPEAL from the district court for Otoe county: Harvey 
D. TRAVIS, JUDGE. Affirmed, 


Paul Jessen, for appellant. 
W. F. Moran, contra. 


Ross, J. 


This is an action by two real estate agents to recover 
from their principal a stipulated commission of $96 for 
procuring for him a purchaser ready, able and willing to 
purchase 80 acres of land in Otoe county for $4,800. 
From a judgment for the full amount of plaintiffs’ claim 
defendant has appealed. 

43 
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By written contract defendant appointed plaintiffs his 
exclusive agents to sell the land for $4,800, agreeing to 
pay them a commission of 2 per cent., and promising to 
deed the land as they should direct. The appointment was 
never revoked, and on the terms therein prescribed plain- 
tiffs produced a person ready, able and willing to make the 
purchase. The judgment is assailed on two grounds: (1) 
Defendant is not liable for the commission, because he had 
previously notified the agents he would not sell the land 
for $4,800. (2) The sale was defeated through no fault 
of defendant, but through the prospective purchaser’s 
refusal to accept a deed in which defendant’s wife would 
not join. 

1. Whether plaintiffs, before making the contract. of 
sale, were notified by defendant that he would not sell 
the land for $4,800 was a question of fact. On this issue 
the evidence was conflicting, and it was resolved against 
defendant by the finding of the trial court in favor of 
plaintiffs. For the purposes of this appeal, therefore, de- 
fendant did not notify plaintiffs he would not sell Ene 
land for $4,800. 

2. Defendant owned the land, but did not live on it. 
_ It was not a homestead. The title stood in his name. He 
was a married man. Did his wife’s refusal to join in 
the deed release him from his obligation to pay his agents 
their stipulated compensation? The services entitling 
them to their commission were fully performed. Nothing 
more would have been required of them had the wife 
joined in the conveyance. It was no part of their duty to 
persuade her todo so. They were not guarantors of title. 
Defendant had a lawful right to employ them to sell his 
land and to bind himself to pay for their services, when 
performed. Im fixing the terms of the agency, the con- 
veyance of a merchantable title was fairly within the 
contemplation of both principal and agents. The price 
agreed upon indicated that. A year earlier plaintiffs sold 
the same land to defendant for $4,400, and assured him 
at the time that it could be resold within a short time at 
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an advance of $5 an acre. The implication from all the 
circumstances, as between the agents and their principal, 
was that the latter undertook to convey a merchantable 
title in the event of a sale. Middleton v. Thompson, 163 
Pa. St. 112; Gauthier v. West, 45 Minn. 192; Birmingham 
Land & Loan Co. v. Thompson, 86 Ala. 146; Phelps v, 
Prusch, 88 Cal. 626. The right to commissions cannot 
be defeated solely because there is a defect in the vendor’s 
title. Barber v. Hildebrand, 42 Neb. 400; Knapp v. Wal- 
lace, 41 N. Y. 477; Gonzales v. Broad, 57 Cal. 224; Roberts 
v. Kimmons, 65 Miss. 332; Barthell v. Peter, 88 Wis. 316; 
Kock v. Emmerling, 22 How. (U. 8.) 69. Under the facts 
of the present case, the refusal of the wife to join in 
the deed did not release her husband from his contract 
to pay his agents for the services performed by them. 
Kepner v. Ford, 16 N. Dak. 50; Hamlin v. Schulte, 34 
Minn. 534; Clapp v. Hughes, 1 Phila. (Pa.) 382. 
There is no error in the judgment of the trial court. 


AFFIRMED, 


E. D. JONES, APPELLANT, V. PAUL FISHER ET AL., APPELLEES. 
Fitep Fesruary 28,1911. No. 16,317. 


1. Taxation: Foreciosurt or Tax Lien: Jovpispicrion. In an action 
brought in the district court by a county to foreclose a tax Ilen 
on real estate for delinquent taxes assessed and levied prior to 
1903, the determination of the question whether or not the county 
could, under the statute, maintain such action, without an ante- 
cedent administrative sale by the county treasurer and the issu- 
ance to the county of a tax sale certificate as a basis for such pro- 
ceedings, goes to the existence of a cause of action, and not to the 
jurisdiction of the court. 


2. 4 : Decree: Vabprry. And fn such a case, while the 
judgment or decree would be erroneous in the sense that a 
reversal of it might be obtained by prosecuting an appeal there- 
from, yet it {s not for that reason void and subject to collateral 
attack, 


628 NEBRASKA REPORTS. [Vox. 88 


Jones y. Fisher. 


3. Mortgages: AssiaNMENT: ReEcorp. An assignment of a real estate 
mortgage is an instrument affecting the title to real estate, within 
the purview of our recording act. 


: ForeEcLostrE: DEcREE: CONCLUSIVENESS. “An assignee of 
a mortgage whose assignment is not of record is barred by a 
decree foreclosing a prior lien in a suit to which his assignor, 
who appeared of record as owner of the incumbrance, was made 
a party, unless he records his assignment prior to the recording 
of the deed under judicial sale pursuant to such decree.” Gillian 
v. McDowall, 66 Neb. 814. 


APPEAL from the district court for Box Butte county: 
JAMES J. HARRINGTON, JUDGE. Affirmed. 


Montgomery & Hall, for appellant. 
William Mitchell, contra. 


FAwcert, J.- 


From a decree of the district court for Box Butte 
county, dismissing plaintiff’s suit for the foreclosure of a 
mortgage upon the southwest quarter of section 27, town- 
ship 27, range 50, in said county, plaintiff appeals. 

The material facts are that in Aucust, 1889, defendant 
Paul Fisher obtained a loan of $500, from the American 
Loan & Trust Company, for which he gave his first mort- 
gage bond payable August 1, 1894. To secure this bond 
Fisher and his wife exccuted to the trust company a mort- 
gage upon the land above described. September 2, 1889, 
the trust company assigned the bond and mortgage to 
plaintiff by written assignment which was never ac. 
knowledged or recorded. Subsequently, the trust com- 
pany went into the hands of a receiver, appointed by the 
United States circuit court. September 21, 1894, the re- 
ceiver of the trust company, under an order of court, 
executed to plaintiff a written assignment of the mortgage 
which recited that the same was given “for the purpose of 
perfecting an unacknowledged assignment dated Septem- 
ber 2, 1889.” This assignment was not recorded by plain- 
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tiff until June 24, 1908, and plaintiff brought the present 
suit September 16, 1908. In the meantime, and on Sep- 
tember 24, 1901, Box Butte county brought a foreclosure 
suit in the district court, for-the taxes for the years 1894 
to 1899, inclusive, making the Fishers and the American 
Loan & Trust Company defendants. The Fishers being 
nonresidents, service was had upon them by publication. 
Personal service was duly had upon the American Loan 
& Trust Company. That suit proceeded to a decrce in 
which the court found that due service had been had upon 
all of the defendants therein and entered default against 
each of the defendants for want of auswer; that the lands 
descriled were liable to assessment and taxation for the 
years named; that said taxes had been duly assessed (for 
certain sums named) ; that said taxes were due and delin- 
quent; “that the said lands have been advertised for sale 
for the payment and satisfaction of the said taxes for the 
length of time and in the manner required by law, and, 
having been offered for sale by the county treasurer of 
said county, the same was not sold for the want of bidders, 
and that the said taxes constitute a first lien and para- 
mount lien upon the said real estate;” and adjudged that 
“in case the defendants fail for 20 days from the entry 
of this decree to pay or cause to be paid to the plaintiff 
(the costs and amount found) that the defendants be 
foreclosed of all equity of redemption in and to the said 
real estate,” and that the said premises be sold as upon — 
execution, etc. A sale was duly had and confirmed and 
a deed issued to the bidder, Theodore Colvin, defendant 
herein. The sheriff’s deed was dated August 19, 1902, and 
filed August 21, 1902. Defendant Colvin went into pos- 
session of the lands under the deed and has retained 
such possession ever since. The main points argued by 
plaintiff here, and the only ones we deem it necessary to 
consider, are: (1) Were the proceedings and decree of 
the district court in the tax foreclosure suit void for want 
of jurisdiction? (2) If not, were plaintiff's rights under 
his unrecorded assignment barred by such decree, he hay- 
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ing failed to redeem from such sale and the confirmation 
thereof within two years? Neither of these questions is 
now an open one in this state. In Logan County v. Car- 
nahan, 66 Neb. 685, we held that as the law then stood 
“no action for the foreclosure of a tax lien can be main- 
tained, unless based upon a tax deed and tax sale certifi- 
cate.” In all cases arising prior to the amendment of the 
statute in 1903, that decision has been adhered to; but in 
Logan County v. McKinley-Lanning Loan & Trust Co., 
70 Neb, 399, we held: ‘“(1) In an action brought in the 
district court by a county to foreclose a tax lien on real 
estate for delinquent taxes, the determination of the 
question whether or not the county could, under the 
statute, maintain such action, without an antecedent ad- 
ministrative sale by the county treasurer and the issuance 
to the county of a tax sale certificate as a basis for such 
proceedings, goes to the existence of a cause of action, 
and not to the jurisdiction of the court. * * * (8) 
Where the district court has jurisdiction of the subject of 
the action and of the parties in a foreclosure proceeding, 
questions which affect the regularity of the decree are con- 
cluded thereby. Such a decree cannot be assailed for 
any mere irregularity upon a motion to set aside a sale 
made in pursuance of such decree.” In the opinion we said 
that the petition praying for a foreclosure of the tax lien 
upon which the decree was based was manifestly defect- 
ive “in that it was not alleged that the land had been 
sold for delinquent taxes by the county treasurer and a 
tax sale certificate issued to the county, as is held must 
be done in the recent case of Logan County v. Carnahan, 
66 Neb. 685; on rehearing, 66 Neb. 693. But, while the 
judgment or decree was erroneous in the sense that a 
reversal of it might have been obtained by prosecuting an 
appeal or a petition in error, yet it was not, for that rea- 
son, void and subject to collateral attack. * * * In 
determining whether, in a given case, the county is au: 
thorized to maintain a suit to foreclose a tax lien, the 
court acts upon a matter confessedly within its jurisdic- 
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tion, and its judgments and decrees become final unless 
appealed from or reversed, even though the rendition of 
the decree is erroneous because no tax sale certificate has 
been issued by the county treasurer to the county bringing 
the suit, as is required to be done in the regular exercise 
of the power thus conferred on such counties.” We think 
this is decisive of the first point above noted. 

As to the second point, we held in Ames v. Miller, 65 Neb. 
204, that an assignment of a real estate mortgage is an 
instrument affecting the title to real estate, within the 
purview of our recording act; and in Gillian v. MeDorall, 
66 Neb. 814, we held: “An assignee of a mortgage whosc 
assigninent is not of record is barred by a decree foreclos- 
ing a prior lien in a suit to which his assignor, who ap- 
peared of record as owner of the incumbrance, was made 
a party, unless he records his assignment prior to the re- 
cording of the deed under judicial sale pursuant to such 
decree.” Under these holdings the second point must als: 
be decided adversely to plaintiff. 

Our holdings in the above cases have not been over- 
ruled or departed from and must now be considered as 
the settled law of this state. The service in the tax fore- 
closure suit upon the American Loan & Trust Company, 
the mortgagee of record at the time that suit was in- 
stituted, was personal service in due form. The assign- 
ment of plaintiff was not recorded until many years after 
defendant had obtained and recorded his sheriff’s deed 
and gone into possession of the lands thereunder. No at- 
tempt was ever made by plaintiff to redeem from the tar 
sale within the statutory period of two years, nor at any 
time until the commencement of this suit. All rights 
under his mortgage are therefore barred, and the judg- 
ment of the district court in dismissing his suit was right. 
Under this holding we think the other points discussed in 
plaintiff’s brief are immaterial. 

The judgment of the district court is therefore 


AFFIRMED. 
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CHARLES P. BRESEE, APPELLANT, V. FRANK SEBERGER, 
APPELLER. 


Firep Frsruary 28,1911. No. 16,321. 


1. Process: CoNstTRUCTIVE SERVICE: Proor oF SERvVIcE. ‘Where proof 
of service by publication in a foreclosure case has been made by 
affidavit which is defective, the court, in furtherance of justice, 
may, after the decree and sale thereunder, permit an additional 
affidavit to be filed, showing the actual facts as to such publica- 
tion.” Britton v. Larson, 23 Neb. 806. 


2. Mortgages: ForecLostre: DEcrEE: CoLLATERAL ATTacK. The ques- 
tion as to whether or not a mortgage in process of foreclosure is 
by its terms barred by the statute of limitations {gs one which 
goes to the existence of a cause of action, and not to the juris- 
diction of the court; and, where it appears that the court had 
jurisdiction of the necessary parties to such foreclosure proceed: 
ing, its decree entered therein, though erroneous, is not subject 
to collateral attack. 


3. Evidence: Axsrract or TittE. An abstract of title received in 
evidence without objection is competent proof of the execution 
and recording of a deed as therein recited. 


Aprnal from the district court for Rock county: JAMES 
J. HARRINGTON, JuDGR. Affirmed. 


A, M. Morrissey, for appellant. 
J. A. Douglas, contra. 


FAwcerrt, J. 


Plaintiff brought suit in ejectment in the district court 
for Rock county to recover the possession of the northwest 
quarter of section 32, township 29, range 17, in said 
county, and for rents and profits. The petition does not 
set out the chain of title but alleges simply that the plain- 
tiff is the owner of the title in fee simple and entitled to 
the immediate possession of the land. The answer con- 
tains, first, a general denial, and then alleges that defend- 
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ant became the owner of the land through the foreclosure 
of a mortgage executed by Frank P. Bushnell, the original 
owner under patent from the government. Defendant pre- 
vailed, and plaintiff appeals. 

The record shows that, after the execution of the mort- 
gage by Bushnell, he conveyed the land to one Lay, who 
conveyed it to Frank Lyman, who conveyed to Charles P. 
Lyman; the deed to Charles P. bearing date April 19, 
1888, and recorded June 25, 1888. Plaintiff claims under 
an unrecorded deed from Charles P. Lyman and wife, 
executed to plaintiff August 19, 1908, for a consideration 
of $10, and also under an unrecorded quitclaim deed from 
one T. A. Thompson, who, so far as the record shows, 
never had any title. In the foreclosure suit Frank Lyman 
and Charles P. Lyman were both made defendants, and, 
they being nonresidents, service upon them was had by 
publication. Plaintiff contends that the mortgage fore- 
closure proceedings under which defendant obtained his 
sheriff’s deed were void by reason of a defective proof of 
publication of service upon the Lymans. This contention 
is disposed of by the evidence that, something like two 

‘months prior to the time of the trial of this case, defend- 
ant filed an amended and corrected proof of publication in 
the foreclosure suit, which, after due notice to plaintiff, 
was examined and approved by the court and made a part 
of the record in that case. The proof thus furnished 
shows that the notice was in fact published the required 
length of time, and completely establishes the sufficiency 
of the service upon the Lymans. That this practice is 
proper was fully settled in Britton v. Larson, 23 Neb. 806. 
We there held: . “Where proof of service by publication 
in a foreclosure case hag been made by affidavit which is 
defective, the court, in furtherance of justice, may, after 
the decree and sale thereunder, permit an additional affi- © 
davit to be filed, showing the actual facts as to such pub- 
lication.” In that case the foreclosure suit was com-~ 
menced in July, 1874; decree entered the following month, 
and the sale confirmed and a deed ordered September 20, 
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1876. In 1885, nine years after the confirmation of the 
sale, a motion to amend the proof of service by publica- 
tion was sustained, and the action of the district court in 
permitting such amendment was affirmed. No other de- 
fect in the foreclosure proceedings under which defendant 
obtained title having been pointed out, it follows that all © 
right, title and interest of the Lymans, under whom plain- 
tiff claims title, had been foreclosed more than six years 
prior to the time plaintiff obtained his alleged title under 
the unrecorded deeds above referred to. 

Plaintiff contends that the mortgage was, by its terms, 
barred at the time the foreclosure suit was commenced, 
and that, therefore, defendant could not gain any rights 
against Lyman or his grantee, the plaintiff, in that pro- 
ceeding, and that the court erred in excluding certain evi- 
dence offered in support of that proposition. The trouble 
with plaintiff’s contention is that the fact which he sought 
to prove by his offer was one that went to the existence of 
a cause of action, and not to the jurisdiction of the court 
to enter the decree of foreclosure. If the court erred in 
its judgment, that error should have been corrected on ap- 
peal. The judgment cannot now be assailed collaterally. 

Objection is made by plaintiff that no sufficient founda- 
. tion was laid for the introduction by defendant of his 

sheriff’s deed, in that he offered the record of the deed 
instead of producing the original. It is unnecessary to 
discuss this question, for the reason that an abstract of 
title, offered by defendant and received without objection, 
shows the issuance of the sheriff’s deed to defendant Feb- 
ruary 24, 1902, and the filing of the same for record 
June 23, 1902, There is, therefore, no merit in plaintiff’s 
contention. ; 

The judgment of the district court is 

AFFIRMED. 
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THOMAS J. L. PECK, APPELLANT, V. GARFIELD COUNTY ET 
AL., APPELLEES. 


Fmep Fesrvary 28,1911. No. 16,327. 


Taxation: Tax Drep: Vatiprry. A tax deed, issued in April, 1904, 
without an affidavit showing the service of a notice to redeem, 
as required by section 124, art. I, ch. 77, Comp. St. 1901, having 
been first filed with the county treasurer, is void. 


APPEAL from the district court for Garfield county: 
JAMES R, Hanna, Jupen. Reversed with directions. 


Clements Bros. and C. A. Davis, for appellant. 
E, M. White and H. A. Robbins, contra. 


Faweert, J. 


Plaintiff brought suit in the district court for Garfield 
county to redeem from a private tax sale of the southwest 
quarter of section 32, township 22, range 14, in said 
county. Issues were joined, and from a decree dismissing 
plaintiff's suit for want of equity, and quieting defend- 
ants’ title to the lands in controversy, plaintiff appeals. 

A number of questions are argued in briefs of counsel, 
but, as one of the points discussed is decisive of the case, 
the others will not be considered. The land was sold by 
the treasurer, at private sale, to J. R. Ratcliff on March 
25, 1902, for the delinquent taxes for the years 1899 and 
1900. The tax sale certificate was assigned by Ratcliff to 
P. P. Scott January 16, 1904. November 5, 1903, prior 
to the assignment, Ratcliff prepared and signed a notice 
to redeem and deliver it to F. M. Key, who at that time 
was sheriff of Garfield county, for service. The proof of 
service was made by Mr. Key, not vy affidavit as required 
by statute, but in an ordinary form of return as sheriff. 
Upon this proof of service alone the treasurer on April 1, 
1904, issued to P. P. Scott, assignee of Ratcliff, a tax deed. 
On July 1, 1905, P. P. Scott and wife conveyed the land 
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by quitclaim deed to defendant H. A. Obert. In October, 
1906, plaintiff tendered to the treasurer the suin of $80 to 
redeem, which sum the treasurer testifies was sufficient to 
cover all taxes, interest, costs and penalties of the tax sale. 
The treasurer refused to receive the money and permit a 
redemption for the reason that a tax deed had heen issued. 
Some contention is made by defendants that plaintiff is 
not the owner of the land, and therefore is not entitled to 
prosecute this suit, but that contention must fail, as the 
only competent evidence on the question is that, at the 
time of the tax sale and at the time of the issnance of the 
tax deed, plaintiff was the equitable owner of the land and 
in possession of the same under a verbal contract of pur- 
chase from one Warren Prentice, who during all of those 
times was the record owner of the title. Plaintiff also 
introduced in evidence a quitclaim deed from Warren 
Prentice and wife to him, dated August 18, 1906, and testi- 
fied that he obtained this quitclaim deed by sending 
Prentice the balance of the money. 

The statute in force at the time the tax sale was made 
and tax deed issued was the revenue law of 1879, which 
without change appears as section 123, art. I, ch. 77, 
Comp. St. 1901, which provided among other things: 
“Hereafter no purchaser or assignee of such purchaser 
of any land, town or city lot, at any sale of lands 
or lots for taxes or special assessments due, either 
to the state or avy county or any incorporated town 
or city within the same, or at any sale for taxes 
or levies authorized by the laws of this state, shall 
be entitled to a deed for the lands or lots so pur- 
chased, until the following conditions have heen complied 
with, to wit: Such purchaser or assignee shall serve or 
cause to be served a written or printed or partly written 
and partly printed notice of such purchase on every per- 
son in actual possession er ocecupaney of sueh land or lot, 
and also the person in whose name the same was taxed or 
specially assessed, if upon diligent inquiry he can be found 
in the county, at least three montlis before the expiration 
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of the time of redemption on such sale, in which notice he 
shall state when he purchased the land or lot, in whose 
name taxed, the description of the land or lot he has pur- 
chased, for what year taxed or specially assessed, and 
when the time of redemption will expire.” Section 124 
provided: “Every such purchaser or assignee by himself 
or agent, shall, before he shall be entitled to a deed, make 
an affidavit of his having complied with the conditions of 
the foregoing section, stating particularly the facts relied 
on as such compliance, which affidavit shall be delivered 
to the person authorized by law to execute such tax deed, to 
be by such officer entered on the records of his office, and 
carefully preserved among the files of his office, and which 
record or affidavit shall be prima facie evidence that such 
notice has been given. Any person swearing falsely in 
such affidavit shall be deemed guilty of perjury, and pun- 
ished accordingly.” In this case no affidavit of service of 
the notice required by section 123 was made by either the 
holder of the tax certificate or by any one as his agent, nor 
was any record produced showing that any such affidavit 
had been filed; so that the only proof of service of the 
notice required by section 123 in the hands of the county 
treasurer when he executed the tax deed was the unsworn 
statement of Mr. Key, in the form of a sheriff’s return. 
At that time the law did not authorize the sheriff, in his 
official capacity, to serve a private notice of redemption; 
hence, there was no authority for him to act officially in 
the performance of such an act. When Mr. Ratcliff placed 
his notice of redemption in the hands of Mr. Key he made 
him, personally, his agent to serve such notice, and the 
duty rested upon him to see that his agent filed an affida- 
vit of service precisely as he would have had to do had he 
made the service himself. The unsworn statement of Mr. 
Key, who happened at that time to hold the office of 
sheriff, that he had served the notice, was entitled to no 
greater weight than the unsworn statement of any other 
private individual. His unsworn return as sheriff was not 
the kind of proof required by statute, and therefore was 
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not competent evidence. For the failure of Mr. Ratcliff, 
the holder of the tax sale certificate, to perform the plain 
statutory condition precedent to his obtaining a tax deed, 
the deed issued upon such certificate was absolutely void. 
It follows that the court erred in refusing to permit plain- 
tiff to redeem. The law governing cases of this kind is 
well settled. Thomsen v. Dickey, 42 Neb. 314; King v. 
Cooper, 128 N. Car. 347; State v. Gayhart, 34 Neb. 192; 
Miller v. Hurford, 11 Neb. 377; Zahradnicek v. Selby, 15 
Neb. 579. 

The judgment of the district court is reversed and the 
cause remanded, with directions to enter a decree cancel- 
ing the tax deed under which defendant claims, permitting 
plaintiff to redeem from the tax sale, and quieting plain- 
tiff’s title to the property, in accordance with the prayer 
of his petition. 

REVERSED, 


LAFH BURNETT V. STATE OF NEBRASKA, 
FILED FEBRUARY 28,1911. No. 16,735. 


1, Criminal Law: VeRvict: Review. In a criminal prosecution, the 
determination of the credibility of the witnesses and the weight 
of the evidence being peculiarly within the province of the jury, 
a verdict of guilty, based upon sufficient competent evidence, wili 
not be disturbed, even though this court may entertain doubt as 
to the correctness of the jury’s finding. 


2. Evidence examined and found to come within the foregoing rule. 
8. Instructions given and refused, examined, and held no error. 


Error to the district court for Phelps county: Harry 
8. DUNGAN, JUDGE. Affirmed. 


Lafe Burnett and F. G. Hamer, for plaintiff in error. 


Arthur F. Mullen, Attorney General, and George W. 
Ayres, contra. 


Ritchie & Wolff, amici curite. 
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FAWCETT, J. 


This case is before us for a second time. A statement 
of the complaint and of the facts will be found in the 
opinion of BARNES, J., upon the former hearing. Burnett 
v. State, 86 Neb. 11. The former conviction was set aside 
upon questions of practice and error in the instructions, 
but, in addition thereto, the court had grave doubts as to 
the guilt of the defendant. Upon the second trial the 
defendant was again found guilty and sentenced to be 
confined for a term of 20 days in the county jail of 
Phelps county. While we still entertain doubt as to the 
defendant’s guilt, yet, two juries having passed upon the 
credibility of the witnesses and the weight of the evidence 
and found the defendant guilty, we do not now feel justi- 
fied in substituting our estimate of the same for that of 
the jury. It will serve no good purpose to set out the 
evidence in detail. There is sufficient testimony in the 
record to sustain a verdict either way. 

While it seems clear to us that behind this prosecution 
is the husband of the alleged paramour of the defendant, 
who evidently thinks that a conviction in this case may 
aid him in litigation between himself and said alleged 
paramour, who is his wife, over property of which she 
claims he has defrauded her, after having first secured her 
confinement in an insane asylum when she wag not in- 
- gane, and who has manifested his vindictiveness by em- 
ploying private counsel to assist in the prosecution of de- 
fendant, notwithstanding the fact that the county of 
Phelps has an able county attorney and the state has an 
able attorney general, either of whom is abundantly able 
to take care of the prosecution; and, while there are many 
circumstances in the case which tend strongly to corro- 
borate defendant’s assertion of innocence, yet there is 
sufficient testimony upon the part of the state to sustain 
the conviction. The determination of these questions be- 
ing for the jury, we must, however reluctantly, accept the 
jury’s verdict. If the prosecuting witness is actuated by 
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the thought above indicated, he is in error, as the convic- 
tion of defendant in this case will have no weight with the 
court in determining the questions involved in the litiga- 
tion between the witness and his wife. 

We have carefully examined the instructions both given 
and refused, and find no error. The presiding Judge seems 
to have given the defendant a fair trial. The result to the 
defendant is unfortunate, but we see no way of giving him 
relief without invading the province of the jury. This we 
do not feel at liberty to do. 

The judgment of the district court is therefore 


AFFIRMED. 


LETrON and Root, JJ., concur in the conclusion. 


FRED KocCKROW BT AL., APPELLEES, V. JAMES S. WHISENAND 
ET AL., APPELLANTS. 


Ficep Fesruary 28,1911. No. 16,843. 


1. School Districts: ORGANIZATION: PresumpTions. “After a school 
district has exercised the franchises and privileges thereof for 
the period of one year, its legal organization will be conclusively 
presumed, whatever may have been the defects and irregularities 
in the formation or organization of such district.” State v. 
School District, 42 Neb. 499. 


ISSUANCE OF BonDS: SUBMISSION OF QUESTION. A petition 
of electors in a school district organized and operating under 
subdivision XIV, ch. 79, Comp. St. 1909, is not a prerequisite to 
the submission by the board of education of such district to the 
voters thereof of a proposition for the issuance of school bonds 
to be used by said board in borrowing money for school purposes; 
but an election may be called and such proposition submitted 
upon a vote of two-thirds of the members of the board of educa- 
tion of such district. 


VARIANCE IN NAME: Vauipiry oF Contracts. Where the 
name of a school district is given in the statute, and such school 


3. 
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district upon its organization and for many years thereafter, 
without protest or objection by either the state or the 1axpayers 
or legal voters residing in said district, uses a name in which 
the words contained in the statutory name are to some extent 
transposed, and also adds a number to said name for purposes 
of designation or convenience, such variance in the name will 
not invalidate acts done or contracts entered into by said school 
district. 


APPEAL from the district court for Clay county: ROBERT 
C, Orr, JuDGE. Reversed with directions, 


C. H. Epperson and A. C. Epperson, for appellants. 
M. L. Corey, P. EH. Boslaugh and S. W. Christy, contra. . 


Fawcett, J. 


Plaintiffs brought suit in the district court for Clay 
county to enjoin the defendants from issuing, registering 
and selling schoo] bonds to the amount of $20,000, pro- 
posed to be issued for the purpose of building an addition 
to the high school building in the city of Harvard. A 
perpetual injunction was granted as prayed. Defendants 
appeal. 

A number of questions are argued, but we deem it nec- 
essary to only consider three of the points presented: (1) 
The statute of limitations. (2) The necessity of a peti- 
tion by one-third of the qualified electors of the district 
prior to the submission of the question of a bond issue to 
the voters. (3) The alleged discrepancy in the name of 
the school district in the submission of the proposition and 
in the ballots used at the election. These we will con- 
sider in the order named. 

1. It is contended by plaintiffs that the school district 
never had a legal organization; in fact, that it was not 
possible for it to ever have had a legal organization, for 
the reason that the city of Harvard, which forms a part 
of the district, never had at any one time a population of 
more than 1,500 inhabitants, and that all of its acts in re- 


44 
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lation to the proposed bond issue are therefore void. In 
the stipulation of facts, upon which the case was sub- 
mittted to the district court, it is admitted that the city 
of Harvard never had a population of 1,500; that no peti- 
tion signed by one-third or any other nuinber of the quali- 
fied voters of the district was ever presented to the board, 
requesting that a vote be taken for or against the issuance 
of the proposed bonds; that at the election called for vot- 
ing upon the bond issue there were cast 524 votes, 276 
being cast for and 248 against the proposition; that in the 
proceedings leading up to the submission, and in the reso- 
lution, the notice of submission and the ballots used at the 
election, the school district was not designated as “The 
School District of Harvard, in the County of Clay, in the 
State of Nebraska,” but was in all of those proceedings 
designated as “Harvard School District No. 11, Clay 
County, Nebraska,” or as “Harvard School District No. 
11 of Clay County, Nebraska ;” that subsequent to April 
18, 1887, annually, two members of the board of education 
of the district were elected at the time of the general city 
election; that the members of the board qualified on or be- 
fore the first Monday in May following their elections, re- 
spectively; that the regular meetings of the board had 
been held on the first Monday of each month since May 1, 
1887 ; that the district had continued from that date to the 
time of the commencement of the suit, its board perform- 
ing the regular duties and exercising all the powers of a 
board of education; that in April, 1893, the board of edu- 
cation of Harvard school district issued $15,000 bonds 
upon the authority of an election held in the district; that 
such bonds were issued in the name of “Harvard School 
District No. 11 of Clay County, Nebraska ;” that on June 
16, 1904, the district conveyed two separate tracts of land 
by separate deeds, signed “Harvard School District No. 
11, by A. J. Moger and Jesse F. Eller;” that on Mareh 
19, 1910, the district purchased a one-acre tract of land, 
and upon September 2, 1901, purchased another tract, and 
in each instance received title by warranty deed, in which 
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the district was named as “The School District No, 11 of 
Harvard, in the County of Clay, in the State of Nebraska ;” 
or “The School District No. 11 of Harvard, in Clay 
County, Nebraska;” that the school district has been 
designated upon the records in the office of the county clerk 
and the office of the county treasurer of Clay county as 
“Harvard School District No, 11 of Clay County, Ne- 
braska,” and in that name has levied taxes which have 
been paid by the taxpayers of the district without objec- 
tion to the use of said name; that the county super- 
intendents of the county have frequently in their official 
correspondence with the board designated and referred 
to said school district by the use of the words “No. 
11” for the purpose of designating the same; that the 
boards of education of said district have, since May, 1887, 
employed superintendents of public instruction for various 
periods of time, in one instance for the period of three 
years; that no action has ever been instituted by plaintiffs 
or any one else or by the state to question the right of the 
district to operate under subdivision XIV, ch. 79, Comp. 
St. 1909, and no written objection thereto has ever been 
filed with any county superintendent or with the boards 
of education of said school district; that the plaintiffs in 
this suit each voted at the election here in controversy, 
and neither plaintiffs nor any other taxpayer or legal voter 
- of said school district have or has ever made objection, 
prior to the institution of this suit, to the use of the name 
intended to designate said school district in the call for 
an election upon the ballots used thereat; that at the 
election held July 1, 1907, 164 votes were cast; that at the 
election in 1908, 410 votes were cast; that the election for 
the' bonds in controversy was called by the consent of five 
members of the board of education, expressed at a regular 
meeting of said board at which only five members were 
present; that plaintiffs have been residents and taxpayers 
and legal voters in said district for from 6 to 23 years. It 
thus appears that this school district has been in existence 
and its board of education performing all the functions 
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and duties of a board for over 23 years, without any ob- 
jection either by the state or by any resident, legal voter or 
taxpayer of the district. Its elections were participated in 
by the plaintiffs, one of whom, the evidence shows, himself 
served for a period of three years as a member of the school 
board. , 

If this were a case of first impression, we would not 
hesitate to hold that the legality of the organization of 
this district cannot now be inquired into; but no such re- 
sponsibility is involved, as we find ample authority to sup- 
port such a holding. Section 8, subd. III, ch. 79, Comp. 
St. 1909, which has been in force for many years, provides: 
“Every school district shall, in all cases, be presumed to 
have been legally organized when it shall have exercised 
the franchises and privileges of a district for the term of 
one year.” In State v. School District, 13 Neb. 78, we 
held: “After a school district has exercised the franchises 
and privileges ‘thereof for the term of one year’ its legal 
organization will be presumed as to all of its corporate 
acts.” In the opinion by Laks, C. J., it is said: “This 
section is exceedingly comprehensive. Its terms are sweep- 
ing. It applies, as its language clearly imports, ‘in all 
cases’ wherein the doings of a district, as such, are called 
in question or in any way involved, as well to acts during 
' the first year, and from which this presumption arises, 
as to those performed afterwards. So far, therefore, as 
concerns the capability of the district to take upon itself 
the obligation of a borrower of money, its complete organ- 
ization at the time it assumed to do so must be indisput- 
ably presumed.” In State v. School District, 42 Neb. 499, 
we held: “After a school district has exercised the fran- 
chises and privileges thereof for the period of one year, its 
legal organization will be conclusively presumed, whatever 
may have been the defects and irregularities in the forma- 
tion or organization of such district.” In the opinion by 
Norval, C. J., after quoting the section of the statute above 
set out, it is said: “It is conceded that, wnder the fore- 
going provision, if there had been nothing at fault in the 


VoL. 88] JANUARY TERM, 1911. 645 


Kockrow v. Whisenand. 


formation and organization of school district No. 19 but 
“Inere irregularities, its legal organization would be pre- 
sumed. It is, however, contended that no such presump- 
tion exists where the jurisdictional steps prescribed by the 
statute for the erection of a school district have not been 
taken. In other words, where there has been a total dis- 
regard of the requirements of the statute in the formation 
of a school district the organization is void on its face, 
and in such case the section quoted above does not apply. 
We are not willing to place so narrow or limited a con- 
struction upon the statute. Had the legislature intended 
that the section should apply alone to the districts where 
but mere formal defects or irregularities appear in their 
organizations or formations, it would have said so; but in- 
stead it has used language susceptible of but one construc- 
tion, and that is, that the presumption of legal organiza- 
tion after the lapse of a specified period applies to ‘every 
school district? and ‘in all cases.” The opinion then 
quotes from the opinion of Chief Justice LAkn in State v. 
School District, 18 Neb. 78, the language which we have 
already above quoted. State v. School District, 18 Neb. 
78, wag an original application for mandamus, and State 
v. School District, 42 Neb. 499, was a proceeding in quo 
warranto, 

In State v. School District, 54 Minn. 213, the supreme 
court of Minnesota had under consideration a statute 
identical with ours, except as to the words “in all cases,” 
which appear only in our statute. The action in that case 
was by the attorney general upon an information in the 
nature of guo warranto. The court made short work of the 
case in the following language. “We do not find it neces- 
sary to follow counsel in their discussion of the question 
of the validity of the action of the board of county com- 
missioners in establishing the district or the question of 
the discretionary power of the court in such cases, because, 
in our judgment, the proceeding was barred by the stat- 
ute.” We adopt the language of Mitchell, J., in the short 
opinion filed as follows: “If these municipalities are sub- 
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ject to be called into court to defend their original organ- 
ization, and le subject to dissolution, after they have gone 
on raising taxes, buying property, contracting debts, and 
exercising all their usual franchises for years, the mis- 
chief and embarrassment that might ensue would be in- 
calculable. These were the evils which the statute was 
designed to prevent by providing that, after a school dis- 
trict had exercised the franchises and privileges of a 
district for one year, the legality of its organization should 
not be questioned. To hold that the presumption is dis- 
putable, and merely shifts the burden of proof, would 
render the statute of very little value. The suggestion is 
made that the presumption applies only to the ‘organiza- 
tion’ (that is, the action of voters in electing officers, etc.), 
as distinguished from the ‘establishment,’ of the district 
by the board of county commissioners. To give it this 
construction would also render the statute practically 
nugatory.” To the same effect, construing similiar stat- 
utes, are School District v. Union School District, 81 
Mich. 339; People v. Van Horn, 20 Colo. App. 215; Col- 
lins v. School District, 52 Me. 522. Following the author- 
ities above cited, we hold that the legality of the organiza- 
tion of the Harvard school district, of which the defend- 
-ants are the board of education, cannot now be questioned, 
and that it is duly operating under subdivision XIV, ch. 
79, Comp. St. 1909. 

Plaintiffs place great reliance in Chicago, B. & Q. R. 
Co. v. School District, 60 Neb. 164, while defendants in- 
sist that the decision there announced is wrong and should 
be overruled. An examination of the case cited will show 
that in that case the point upon which this case turns was 
not presented or considered. The only question there pre- 
sented and considered was whether the 1,500 inhabitants 
referred to in section 1, subd. XIV, referred to the city 
located in the school district, or to the entire territory of 
the district; and we there held that the phrase, “having 
a population of more than 1,500 inhahitants,” relates to 
and is descriptive of the city, and not of the district. We 
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do not think it is necessary to either overrule or distin- 
guish that case. If the question here were whether this 
school district was legally organized and conducting its 
affairs under any particular statute, or subdivision 
thereof, then the reasoning quoted from the opinion would 
apply; but when a school district has been organized, 
whether rightly or not, under a particular subdivision of 
the school law, and has thereafter conducted its affairs 
under that particular subdivision for more than one year 
(in this case 28 years), and during all of that time has 
elected its school board and transacted all of its business 
in a manner only permitted by that particular subdivision 
(in this case subdivision XIV), and during all of that 
time, as admitted by the stipulation in this case, no action 
has ever been instituted in court by the state or by any 
resident, elector, citizen or taxpayer to question the right 
of such school district to operate under such particular 
subdivision, then, if the statute of limitations is to be 
given any force and effect, the fact that it is a school dis- 
trict operating under that particular subdivision cannot 
be questioned. In such a case, it is not the population of 
the city or the population of the district which -controls, 
but it is the particular organization of the district which 
cannot subsequently be questioned; and, if that particular 
organization cannot subsequently be questioned, the dis-. 
trict cannot subsequently be switched over to some other 
subdivision of the school law, under which it has never 
acted and the provisions of which it has never observed or 
followed. We hold, therefore, that, by virtue of the statute 
of limitations above set out, the right of this district to 
continue to operate under the particular subdivision under 
which it has acted for so many years cannot now be ques- 
tioned. 

2. Was a petition by one-third of the qualified electors 
of the district necessary to authorize the board of educa- 
tion to submit the question of the issuance of bonds to the 
voters of the district? We think not. Section 24, subd. 
XIV, supra, provides: “That the aggregate school tax, 
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exclusive of school bond taxes, shall in no one year exceed 
twenty-five mills; provided, that in cities of the first class 
having a population of more than forty thousand a school 
tax, exclusive of school bond taxes, may be levied that 
will yield a revenue of $150,000 each year. But the board 
of education may borrow money upon bonds which they 
are hereby authorized and empowered to issue, bearing a 
rate of interest not to exceed six per cent. per annum, 
payable annually or semi-annually at such place as may be 
mentioned upon the face of the bonds; which loan shall be 
paid and reimbursed in a period not exceeding thirty years 
from the date of said bonds. Provided that no bonds shall 
be issued nor the question of issue submitted to the voters 
without the consent of two-thirds of the members of the 
board of education, and be offered in the open market and 
sold to the highest bidder for not less than par value of 
the dollar; and provided further than no bonds shall be 
issued by the board of education without first submitting 
the proposition of issuing said bonds at an election called 
for that purpose, or at any regular election, notice whereof 
shall be given for at least twenty days in one or more 
papers published within the district to the qualified voters 
of the district, and, ifa majority of the ballots cast at such 
election shall be for issuing bonds, said board may issue 
bonds in such amount as may be named in the election 
notice.” The record shows that the board of education in 
this case proceeded regularly, in accordance with the pro- 
visions of the statute just quoted. 

3. It is contended by plaintiffs that the name of the 
Harvard school district is fixed by statute as “The School 
District of Harvard, in the County of Clay, in the State of 
Nebraska,” and that the designation of the board as “Har- 
vard School District No. 11, Clay county, Nebraska,” is 
such a variance from the name given by statute as to ren- 
der the proceedings of the board void. This objection, in 
the light of the stipulation of facts, is too technical for 
consideration. None of the plaintiffs suffered thereby, as 
they were all present and voted at the election, and the 
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stipulation shows that the vote cast at this election was 
the largest cast at any election for a number of years. 
The election was held at the usual voting places, -was duly 
advertised in the local paper, and the fact of the election 
being held was evidently well known by all the voters of 
the district. The record shows that the name used in the 
proceedings leading up to the election and upon the bal- 
lots is the name by which the district has been known and 
by which it has transacted its business ever since its or- 
ganization, even in the buying and selling of real estate. 
Tt is not alleged that such use of the name was fraudulent, 
or that harm resulted therefrom, or that any one was mis- 
led, hindered or delayed, nor was any objection interposed 
at or prior to the election or at any time prior to the com- 
mencement of this suit. To use a number in connection 
with the name for purposes of designation or convenience 
is mere surplusage, and we think it would be “straining at 
a gnat” to hold that such use would invalidate any pro- 
ceedings taken by the board of a school district. 

The judgment of the district court is therefore reversed 
and the cause remanded, with directions to enter a decree 
dissolving the injunction heretofore granted and sustain- 
ing the validity of the bonds in controversy, in harmony 
with the views expressed in this opinion. 
REVERSED. 


SEDGWICK, J., dissenting. 


The attorneys for the plaintiffs mistakenly contended 
that the school district had no existence because it was 
not organized under the right section of the statute. That 
proposition is very much discussed in the majority opin- 
ion, and there is no doubt that, the school district having 
acted as such for more than a year, is a de facto corpora- 
tion fully qualified to act as a school district. The cases 
cited are collateral attacks upon the existence of the dis- 
trict, and, being such, are determined by the statute 
itself. ’ This case, it seems to me, is very different; there 
is no doubt that a school district exists and has the powers 
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necessary to a school district to conduct its schools and 
other necessary duties, but the question in this case is 
whether a school district can transfer itself from one class 
to another so as to greatly enlarge its powers, and that, as 
it seems to me, is the precise question that was stated and 
decided in Chicago, B. & Q. R. Co. v. School District, 60 
Neb. 164. In that case the railroad company tried to en- 
join its taxes, claiming that the school district was or- 
ganized as this school district now claims to be organized 
under subdivision XIV. If it was of one class, the class 
created by subdivivison XIV, it could not levy more than 
2 per cent. taxes on the valuation. It attempted to levy 
3.5 per cent.,and the question was whether it belonged to 
the one class or the other. It does not seem to be optional 
with the school district to classify itself. The statute is 
mandatory. It describes the kind of territory it is legis- 
lating for—a city with 1,500 inhabitants—and then says, 
“shall constitute one school district,” and may vote bonds 
without a prior petition of the voters, so that the statute 
itself absolutely fixes the status of the school district as to 
whether it is under subdivision XIV or under the general 
school law. Chicago, B. & Q. R. Co. v. School District, 
supra, so considers it, and I think correctly; and it says 
that the class to which the district belongs is fixed by the 
_ statute, and depends upon the population of the city, and 
not upon the population of the district. It refuses to en- 
join the tax because the city of Minden does not contain 
1,500 inhabitants, and therefore the statute would not 
place it in the class described in subdivision XIV, but in 
the other class. 

The purpose of the statute that provides that, where a 
school district has operated for a year or more, it shall be 
deemed a corporation and qualified to act as a district is 
very plain. It is pointed out in the cases that are cited in 
the majority opinion. Some of them were actions in quo 
warranto to dissolve the district, and the court takes oc- 
casion to point out what the effect would be if a school 
district should be so dissolved. The ordinary procedure, 
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to appoint a receiver.to take possession of the property 
and administer it, or any other recognized procedure upon 
the dissolving of a supposed corporation, would be very 
disastrous in such case. But surely the purpose of the 
statute was not to enable a school district, which had been 
by the statute placed in one class, to transfer itself into 
another and so enlarge its powers. I cannot conceive 
what would be gained by such a law as that, or why the 
legislature should have any such purpose. The majority 
opinion overrules the case of Chicago, B. & Q. R. Co. v. 
School District, supra, in very few words. It is virtually 
said that if the court then had known of this statute, or if 
this statute had been relied upon, the decision in that case 
would have been very different; that is, that the decision is 
entirely wrong, but the court was excusable because it was 
not told of the statute providing that when a district has 
existed for one year it could do whatever it chose to do. I 
think that the decision in that case is right and ought to 
be followed. 


“Rost, J., also dissents. 


AGNES KRULL. APPELLEB, V. EDEN A. ROSE, APPELLANT. 


FiLep Frervuary 28, 1911. No. 16,239. 


1. Indians: LEASE oF LAND: IMPROVEMENTS: REMOVAL: INJUNCTION. 
A tenant under a lease of lands allotted to a member of an Indian 
tribe, which lease provides that all improvements put upon the 
land by the tenant during the term shall remain upon the land 
and be considered as having been placed thereon by the tenant as 
part consideration for the lease, will be enjoined from removing 
such improvements from the land at the end of his term. 


: In an action to enjoin 
him from so doing, the fact that he first entered into possession 
of the land under an assignment of a lease which was duly au- 
thorized and contained such. provision, but which assignment was 
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void because not authorized by the proper officers of the govern- 
ment, and placed improvements on the land both while in pos- 
session under such void assignment and under the subsequent 
valid lease, is no defense. 


APPEAL from the district court for Thurston county: 
Guy T. GRAVES, JUDGE. Affirmed, 


J. A, Singhaus, for appellant. 
O. C. Anderson, H. I. Keefe and F. Dolezal, contra. 


SEDGWICK, J. 


This defendant made certain improvements upon land 
in Thurston county which he held under a lease, and at 
the end of his term this action was brought in the district 
court for that county to restrain him from removing these 
improvements from the land. The district court found in 
favor of the plaintiff and entered a decree accordingly. 
The defendant has appealed. 

There is a stipulation in the bill of exceptions, and also 
a stipulation filed in this court, in which certain exhibits 
are mentioned as exhibits A, B, C, and D, and are de- 
scribed. We find exhibits so marked attached to the rec- 
ord, but they do not correspond with the description in 
the stipulations referred to. There are also four exhibits 
in an envelope which is attached to the record. From 
these circumstances, and from the manner in which the 
record is made up, we do not feel certain that we have dis- 
covered the precise question that was determined by the 
trial court. 

As we understand the record, the controversy is in re- 
gard to lands that were allotted by the government to one 
Harriet Wolf, a member of the Omaha tribe of Indians, 
and the land was conveyed to her by patent from the gov- 
ernment in 1884. Afterwards, the said Harriet Wolf be- 
ing deceased, her heirs, with the approval of the proper 
officers, as the law in regard to conveyances of Indian 
lands required, leased these lands to the defendant. This 
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lease was executed in September, 1899. It is attached to 
the record and marked as exhibit C, but is not so described 
in the stipulation. This lease, as is usual in such cases, 
contains the agreement that “he (the lessee who was this 
defendant) will not remove therefrom any houses, build- 
ings, fences, or other improvements erected thereon during 
the time for which said land is hereby leased by him, but 
said houses, buildings, fences, or other improvements shall 
remain a part of said land and become the property of the 
party of the first part as a portion of the consideration for 
this lease in addition to the other considerations herein 
named, and that he will surrender and return said land 
and premises at the expiration of this lease in as good: 
condition as when received, ordinary wear and tear in thé 
proper use of the same for the purpose hereinbefore indi- 
cated and unavoidable accidents excepted.” These lands 
when allotted to the Indians by the government were 
usually wild, without any improvements thereon, and the 
policy of the government was to have the lands improved, 
and when they are leased the rental to be paid therefor 
is not large and is fixed with a view to this policy of the 
government, the expectation being that the tenant will im- 
prove the land and that all improvements will remain 
upon the land as provided in the lease. The said lease 
was for three years and expired on the 1st day of January, 
1908. Afterwards, in September, 1902, another lease was 
made by the same parties to the defendant for another 
term of three years, which expired on the ist day of Jan- 
uary, 1906. This lease was in the same form and con- 
tained the same stipulations. The improvements made by 
tenant consisted of buildings and other improvements 
that, as between landlord and tenant, are usually con- 
sidered, in the absence of stipulations to the contrary, to 
be the property of the tenant to be removed by him at the 
end of his term; but under the express stipulations of 
these leases there can be no such right on the part of the 
tenant. 

As we understand the brief of the defendant, it is sought 


654 NEBRASKA REPORTS. [Vou. 88 


Krull v. Rose. 


to avoid this construction of his agreement by the follow- 
ing consideration: It appears that after the death of the 
allottee her heirs first leased the premises to one Farley, 
who assigned his lease, and his assignee, or the said Far- 
ley, afterwards assigned it to this defendant, and the de- 
fendant was in the possession of the lands under this as- 
signment at the time that he entered into the lease directly 
with the heirs of the allottee, as above stated. The lease 
from the heirs to Farley contained the usual provision in 
regard to improvements above quoted, and his first assign- 
ment was approved by the government. The assignment 
of that lease to this defendant was not approved by the 
proper officers of the government. From this circum- 
stance it is argued, as we understand the brief, that the 
defendant had no contract when he first went into posses- 
sion of the land, since an assignment of such a lease with- 
out the approval of the government is void, and that there- 
fore he was to be regarded as a mere trespasser when he 
first went into possession of the land, and as such wag not 
bound by the covenants in the Farley lease, and that, as 
he made some of the improvements in question while he 
Was so in possession as a trespasser, his title to such im- 
provements could not be questioned. Without determin- 
ing whether he could avail himself of the invalid assign- 
ment of the Farley lease, and take possession thereunder, 
and then repudiate its conditions and so assume the posi- 
tion of a trespasser, or, if he could, what his rights as a 
trespasser upon this real estate would be in these improve- 
’ ments, we think that by entering into these two leases with 
the approval of the government, and holding the land 
thereunder for six years without making any claims to im- 
provements placed thereon prior to entering into these 
leases, he has waived any such technical defenses, if they 
ever existed in his favor, and is now bound by the terms 
of the leases under which he holds. ' 

It follows that the Judgment of the district court is 
right, and it is therefore 

AFFIRMED, 
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AGNES KRULL, APPELLEE, V. EDEN A. ROSE, APPELLANT. 
Fitep Fesruary 28, 1911. No. 16,240. 


1. Landlord and Tenant: Hotptne Over. If a tenant under a written 
lease for the term of three years holds over 45 days after the ex- 
piration of his term without the consent of the landlord, he will 
not become a tenant from year to year, unless the landlord has 
recognized him as tenant while so holding over. 


: NoTICcCE To QUIT. The notice to quit prescribed by the statute 
of forcible entry and detainer is not for the purpose of termina- 
ting the tenancy, but is rather preliminary to the action for re- 
covering possession, and is properly given after the right of action 
has accrued. 


APPEAL from the district court for Thurston county: 
Guy T. GRaAvES, JUDGE. Affirmed. 


J. A. Singhaus and F. S. Houell, for appellant. 
O. C, Anderson, H, L. Keefe and F. Dolezal, contra. 


SEDGWICK, J. 


The defendant had possession of the land in question 
under a lease for a term of three years which ended on the 
Ist day of January, 1906. He failed to surrender posses- 
sion of the premises at the end of his term, and in Febru- 
ary, following, this action of forcible entry and detainer 
was begun in the justice court by the landlord to recover 
possession of the land. The action was appealed to the 
district court and there tried, and judgment entered in 
favor of the plaintiff, and the defendant appeals. 

The position of the defendant, as we under stand it in 
the brief, appears to be that, having held over his term 
for about 45 days before the notice to quit was served 
upon him, he must be considered as a tenant from year to 
year, and that such tenancy cannot be terminated without 
the six months’ notice. “Where a tenant for a vear re- 
mains in possession over his term, and is recognized as a 
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tenant by the landlord, and no new contract is shown, he 
becomes a tenant from year to year.” Montgomery v. 
Willis, 45 Neb. 434. That is, when a term stipulated in a 
written lease for a year has ended, and the landlord recog- 
nizes him as tenant thereafter by receiving rent or in any 
other way, showing that both parties regard the relation 
of landlord and tenant as still continuing, and there is no 
further agreement as to the terms of the tenancy, defend- 
ant is to be considered as holding for another term upon 
the same conditions as specified in the original lease. In 
this case the landlord did not recognize him as tenant in 
any way after the term expired, and there is, of course, 
no presumption that the parties had agreed that the same 
relation of landlord and tenant should continue for 
another year. 

The three days’ notice to quit prescribed by the statute 
of forcible entry and detainer is not required for the pur- 
pose of terminating the lease. The lease has already 
ended by its own terms and would not need any notice to 
terminate it. This three days’ notice is a part of the pro- 
ceeding to obtain possession when a tenant is wrongfully 
holding over after his term has expired. This notice is 
usually given after the right of action accrues, and three 
days before the complaint is filed with the justice. 

The judgment of the district court is right, and is 


AFFIRMED. 


MARGARET MYERS, APPELLANT, V.. FREDERICK MYERS, 
APPELLEE, 


Firzep Fesroary 28,1911. No 16,263. 


1. Divorce: EXTREME CRUELTY. There may be extreme cruelty justify- 
ing a decree of divorce without physical injury or violence. Un- 
justifiable conduct on the part of husband or wife, which utterly 
destroys the legitimate ends and objects of matrimony, may con- 
stitute extreme cruelty. 
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: Prior AGREEMENT AS TO PROPERTY. A contract between hus- 
band and wife without permanent separation, which provides that 
each party shall control the income of certain specified property 
accumulated by their joint efforts with other similar provisions, 
was rightly held by the trial court to be temporary in its nature, 
and not binding upon the court in entering a decree of: absolute 
divorce in an action brought several years after making the said 
contract. 


ALtMony. Property which has heen accumulated by the 
joint efforts and economy of husband and wife, and the title for 
convenience or by accident taken in the name of, the wife, may, 
upon granting an absolute divorce, be adjudged to be property 
of the husband with suitable allowance to the wife as permanent 
alimony. 


An allowance of $4,000 alimony to the wife, upon a 
decree of divorce in favor of the husband, will not be changed 
upon appeal of the wife, the total property of the husband being 
found to be $8,000 above incumbrances, and there being no special 
circumstances justifying a larger allowance. 


AppBAL from the district court for Lancaster county: 
WILLanp S. Srewart, JupGe. Affirmed. 


Tibbets & Anderson for appellant. 
A. W. Lane, contra. 


SEDGWICK, J. 


The plaintiff began this action in the district court for 
Lancaster county to obtain a divorce from the defendant. 
The defendant filed an answer and cross-petition asking 
for a decree of divorce in his favor, and asking that cer- 
tain real estate, the title to which had been taken in the 
plaintifi’s name, should be decreed to be the property of 
the defendant. ‘The plaintiff dismissed her petition, and 
the action was tried upon the cross-petition of the defend- 
ant. The court found the issues in favor of the defend- 
ant, and entered a decree of divorce, and that the property 
specified was his property, and allowed the plaintiff per- 
manent alimony. The plaintiff has appealed to this court. 


45 
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These parties were married in New York state in 1872, 
and removed to Lancaster county, this state, in 1878, 
where they have since resided. Four children have been 
born to them, one of whom died in infancy, and the re- 
maining three are of legal age. The youngest, a daughter, 
is living with her mother. The other daughter and a son are 
married and living by themselves. Neither of these par- 
ties had any property at the time of their marriage. Both 
of them have been industrious, frugal, and economical, 
and they have accumulated property of the value of from 
$8,000 to $12,000, consisting of a farm of 80 acres in Lan- 
caster county and several town lots and small buildings in 
Lincoln. The defendant testifies that their trouble began 
about 12 years ago. The plaintiff’s testimony is substan- 
tially the same upon this point, except that she states that 
earlier in their married life the defendant was too careful 
of expenses and neglected to furnish her with money as 
she thought he should have done. The evidence in the 
case consists wholly of the testimony of the plaintiff and 
defendant, their children and son-in-law, and a woman 
who testified briefly to some circumstances that she had 
observed in their manner of living. - The members of the 
family were examined somewhat at length, and the record 
is voluminous. 

Without going into an analysis of the evidence, it is 
sufficient to say that all the witnesses testify to conditions 
existing for many years that would be intolerable in any 
family, and they express themselves generally as believing 
that it would be impossible for these parties to live to- 
gether as husband and wife. It seems that this conclusion 
is justified from this evidence. Several years ago this de- 
fendant began an action for divorce in the district court 
for Lancaster county. It appears that the matter was 
heard by the court at that time, and, although this record 
does not show very fully what was done, it is conceded 
that the court after hearing the evidence advised the par- 
ties to abandon those proceedings and endeavor to live to- 
gether as they should. This was accordingly done, but 
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it immediately developed that the same conditions existed 
as before, and, instead of improving, matters became 
worse. The defendant testifies that he cannot possibly 
live with the plaintiff; that the conditions are such that 
his health and even his life are in danger, and the plaintiff 
and the children testify to substantially the same thing. 
The plaintiffs petition having been dismissed, the diffi- 
cult duty devolved upon the trial court to determine 
whether the conduct of the plaintiff toward the defendant 
has been of such a nature as to. furnish him just grounds 
for a decree of divorce. The evidence of the defendant 
shows conclusively that he is an honest and sincere man. 
It is impossible to doubt the truth of his statements as to 
any matters of fact within his knowledge, and this is sub- 
stantially true of the plaintiff, as well as the other mem- 
bers of this family. No acts of personal violence were 
testified to by any of them. The difficulty in the case is 
to determine from this evidence which party is responsible 
for the conditions which existed which made their separa- 
tion unavoidable. That the defendant was very careful 
and saving of his finances there is no doubt. That this 
sometimes resulted in his denying, or at least hesitating to 
furnish, reasonable necessities for his wife seems probable; 
and yet the defendant testifies that their trouble origi- 
nated in the management of the children and other similar 
matters; that he desired that the children be kept in 
school at the time when they were from 12 to 15 years of 
age, or, if they left school, that they be required to work 
‘and help to support the family, and named some other 
things of a similar nature that he thinks started the diffi- 
culty between them. He also states that his wife refused 
to consent to his desired changes in the management of 
the property, and details many circumstances in that con- 
nection which he thinks show that she desired to make him 
trouble. She testifies that the whole trouble arose from 
their property arrangements, and it would seem from the 
evidence that this had much to do with the matter. When 
they bought the farm, and also when they bought some of 
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their other real estate, the titles were taken in the name 
of the wife. It appears that neither of the parties gave 
much thought to this matter at the time. Both appar- 
ently considered that it was quite immaterial which held 
the legal title, but later, when things were not as pleasant 
between them as they had been, the plaintiff began to as- 
sume that-the property which stood in her name was her 
property, and not the property of the family. When the 
defendant realized that all this property was beyond his 
reach and control, the trouble between them became seri- 
ous. It is sometimes said that the husband is the head 
of the family, and that the determination of matters in re- 
gard to the family property ultimately rests with him. 
For some purposes the law so considers it. The trial 
court heard these witnesses, saw their demeanor toward 
each other, their manner of testifying and their general 
conduct, and he may have concluded from this evidence 
that the theoretical position as to the head of the family 
was in thig case reversed. The defendant testifies that 
plaintiff allowed him but one bureau drawer in which to 
keep his clothes; that she didn’t allow him to use the 
writing desk; that she took his pictures and Grand Army 
relics from the walls and threw them in the kitchen; that 
he had to lie on the kitchen floor to rest when she had 
company; and that when his son, then about 15 years of 
age, “took a chair to him,” she did not stop the boy, did 
not tell him he should not do it, “didn’t even open her 
mouth.” She told him at one time that she was almost 
persuaded to break up the home, and finally said she would 
do it. On one occasion when the daughter was present and 
threatened him with the “fire poker,” her mother did. not 
interfere. The plaintiff says it was the lamp lighter, and 
not the fire poker, and that she herself held it in her 
hands and flourished it somewhat, and that the defendant 
then went out. From this and much more such evidence 
in the record, together with the appearance and manner of 
the witnesses, the trial court might have concluded that 
plaintiff herself was more responsible for the conditions 
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that existed than was the defendant. We do not find evi- 
dence in the record that requires us to come to a different 
conclusion, and in this view of the case the decree of di- 
vorce in favor of the defendant is sustained by the evi- 
dence. 

In March, 1906, these parties entered into a written 
contract, reciting that differences had arisen between 
them, and that they desired to “provide for the division 
of the income of the real estate that stands in the name 
of the parties,” and then it provides that neither party shall 
be responsible for the maintenance, care or support of the 
other, and that the defendant shall have the income of 
certain real estate, and that the plaintiff shall have the 
furniture and household effects and the income from cer- 
tain other real estate. The agreement also provides that 
it should in no way affect the title to said real estate, 
except as to the interest expressly agreed, and that, in 
case of the death of either party, the survivor should have 
a life interest in all the property, the remainder to the 
children. It is conceded by both parties that this con- 
tract was not made in view of a divorce or final separa- 
tion of the parties. The trial court found that the con- 
tract was temporary in its nature, and could not control 
in the determination of the rights of the parties in the 
property upon a divorce being granted, and in this we 
think the trial court was clearly right. 

The court found that the real estate was in fact the 
real estate of the husband, and that the title taken in the 
name of the wife was without any agreement or inten- 
tion to make it the property of the wife. The plaintiff 
urgently contends that the trial court was in error in 
this. Whien property is accumulated by the industry and 
careful economy of both husband and wife, it should be 
considered as the property of both. The fact that the 
property is paid for with the earnings of the husband, 
when those earnings are made possible by the care, thrift 
and economy of the wife, does not necessarily make it the 
exclusive property of the husband. If the title is taken 
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in the name of one of them for convenience or by acci- 
dent, the real rights of the parties are not affected thereby. 
If the husband conveys property to his wife, there may be 
a presumption, in the absence of any evidence, that it was 
intended as a gift, and the title may in such case become 
fixed in her; but, when all the evidence in regard to the 
transaction is before the court, it devolves upon the court 
to determine what the real intention of the parties was. 
Our law, as it has been construed, unfortunately does not 
allow the court to make an equitable division of real 
estate in divorce actions. We think the court did right 
to treat this property as though it were in the name of 
the husband and to allow the wife suitable permanent 
alimony, which is the course our law has been construed 
to provide. 

The court found the value of the property to be $9,000, 
with $1,000 indebtedness, and decreed that the defendant 
pay the plaintiff $4,000 alimony.- We do not find any- 
thing in the evidence requiring us to modify this decree 
in favor of the plaintiff. The case is an unfortunate one. 
It devolved a delicate and difficult duty upon the trial 
court. We do not feel certain that we can do better than 
the trial court has done. 

The judgment of the district court is therefore 


AFFIRMED. 


CHRISTOPHER TIERNAN, APPELLER, V. THOMAS J. THorr, 
APPELLEE; CITY OF LINCOLN, APPELLANT, 


“ Fep Fessvary 28,1911. No. 16,319. 


1. Municipal Corporations: Excavations Unprr STREETS. Under the 
charter of the city of Lincoln as contained in chapter 13¢, Comp. 
St. 1893, the city council had power to grant the right to a lot 
owner to excavate a room under an alley adjacent to his lot to be 
used as a boiler and coal room, under suitable regulations protect- 
ing the public in the free, safe and unobstructed use of the alley. 
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; PRESUMPTIONS. When the evidence-shows that an 
ordinance was enacted in 1892 authorizing such excavations, and 
that the same was thereupon made by the lot owner and a boiler 
installed therein, and that the excavation has been ever since that 
time used by the lot owner for such boiler room for the heating of 
a large building on such lot, and that the same was safely and 
securely covered and maintained by the lot owner, it will be pre- 
sumed, in the absence of proof as to the terms of the ordinance, 
that the ordinance was complied with in the construction of said 
excavation, and that the work was done with the approval of the 
city council. 


AUTHORITY To Remove. After such excavation has 
been so maintained and used for more than 15 years, the city au- 
thorities cannot summarily declare it a nuisance and destroy or 
remove the same as such. 


APPEAL from the district court for Lancaster county: 
ALBERT J, CORNISH, JUDGE. Affirmed. 


C.C. Flamsburg and L. A. Flansburg, for appellant. 
Hi. P. Holmes, G. L. De Lacy and R. 8. Mockett, contra. 


SEDGWICK, J. 


The district court for Lancaster county enjoined the 
defendant, the city of Lincoln, from interfering with, re- 
moving or destroying repairs made by the plaintiff in the 
alley at the rear of the property owned by the plaintiff, 
and the city has appealed. 

The petition alleged that the defendant Thorp was in- 
terfering with this property and threatening to continue 
doing so. He answered denying these allegations, and 
the court found in his favor. As the plaintiff has not ap- 
pealed, the defendant Thorp is no longer interested in this 
litigation. 

On November 29, 1892, the owner of this property ap- 
plied to the city council for “permission to excavate in the 
alley of said building for the purpose of storage for coal,” 
and the record of the proceedings of the city council intro- 
duced in evidence recites that “the ordinance to authorize 
the owner (of the teal estate on which the building 
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stands) to construct an areaway in the alley in said block 
to the full width of said alley, and to provide for arching 
the same, and keeping said alley in suitable condition for 
travel, * * * was put to passage, and the required 
pass on the vote, ayes: Chapman, Daily,” etc., naming 12 
councilmen, and reciting that two councilmen, naming 
them, were absent. These two entries appear to be all of 
the record in regard to the matter, Thereupon the owner of 
the property constructed a room under the alley about 90 
feet in length and the full width of the alley, 16 feet, and 
about 9 feet in depth. In this room he installed a boiler 
for heating the building, which is a four-story building. 
The plaintiff and his grantors have used this room for a 
boiler room and for the storage of coal from that time 
continuously until the commencement of this action. The 
room is covered with an arch of brick and concrete sup- 
ported by iron “I”? beams and is covered over with cement. 
It has been continuously used for travel, and there is no 
evidence that it was ever allowed to become unsafe, nor is 
there any serious complaint in that regard. The covering 
of this room is about 18 inches higher in the center than 
the level of the streets at either end of the alley, and 
slopes gradually toward the ends of the alley. It appears 
to have been constructed in accordance with the surface 
of the ground at that time. Just before the commence- 
ment of this action in 1908, some of.the employees of the 
city began breaking up the covering of this room with 
the avowed intention and purpose to remove the covering 
and fill up the excavation and reduce the grade to conform 
with the level of the streets at the ends of the alley. It is 
claimed that the city council had ordered this to be done, 
and it is intimated that an ordinance has been passed for 
that purpose. There is no competent evidence in the rec- 
ord that this covering of the area was not in accordance 
with the original grade as established or adopted by the 
city, and the assistant city engineer testified that “in case 
the alley is about level we sometimes put a hump in the 
center,”+meaning, as we understand it, that it is not un- 
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usual in such cases in establishing the grade of the alley 
to raise the center somewhat so as to facilitate drainage. 

The answer of the defendant alleges that “the excava- 
tion and the roof over same maintained by plaintiff in the 
public alley of the city of Lincoln is an unlawful obstruc- 
tion therein and a nuisance, and it is made the duty of the 
defendant, the city of Linceln, by the statutes of Ne- 
braska through its proper officers to remove the same; 
that this defendant is about to proceed to grade and pave 
said alley, and the said excavation and roof over the same 
interfere with such improvements, and it is necessary that 
the same be removed in order that such improvements be 
properly made and such alley be restored to a safe condi- 
tion for the public use,” with a general denial. 

1. It is contended that the city council was without 
authority to authorize this construction in the alley, and 
that there is no evidence that the city ever did authorize 
any such construction as was in fact made. It appears, 
as already stated, that there was an ordinance passed 
authorizing the then owner of the property under whom 
the plaintiff now claims to “construct an areaway in the 
alley * * * to the full width of said alley, and to 
provide for arching the same, and keeping said alley in 
suitable condition for travel.” We are not informed as 
to the details and language of the ordinance. The work 
was one of public notoriety. The city authorities must 
have taken notice of the manner in which it was being 
done, and we have recently held that under such circum- 
stances it will be presumed that the work was done pur- 
suant to the ordinance, and in’ compliance with its terms, 
and with the approval of the city. authorities. City of 
Omaha v. Philadelphia Mortgage & Trust Co., ante, p. 519. 

The authority of the city council to authorize such use 
of the streets and alleys is thoroughly discussed in the 
briefs and many authorities cited. It is, of course, con- 
ceded that the city council cannot deprive the public of 
the ordinary use of the streets and alleys of the city for 
trave] and other necessary and usual public purposes. 


666 NEBRASKA REPORTS. 


[Vot. 88 


Tiernan v. Thorp. 


Any private use thereof which substantially interferes 
with such public use is unlawful, and it may be conceded 
that any attempt of the city authorities to authorize such 
use of the streets and alleys would be wltra vires. The 
care and control of the streets and alleys is confided to 
the city council. The council must determine, in the first 
instance, what is and what is not an improper interfer- 
ence with the public use of its streets and alleys. The 
council must be allowed some discretion in such matters, 
and its action will not be interfered with by the courts 
unless it clearly violates some public or private right. 

The privilege of excavating under sidewalks and streets 
for coal rooms, vaults and subways is of great value and 
convenience, and, if properly regulated and controlled by 
the authorities, may be used with little or no inconven- 
ience to the public. Judge Dillon suggests that the right 
of the lot owner in this respect does not depend upon his 
ownership of the fee in the streets. 2 Dillon, Municipal 
Corporations (4th ed.) sec. 699. The same author quotes 
with approval, and as of general application, the follow- 
ing from the opinion of the supreme court of Illinois, in 
Nelson v. Godfrey, 12 Tll. 20: “We are not prepared to 
admit that the defendant could, by reason of his owner- 
ship of the adjoining property, claim the absolute right to 
take up the sidewalk and extend his coal-cellar under it; 
but as such a privilege is a great convenience in a city, and 
may with proper care be exercised with little or no incon- 
venience to the public, we think that authority to make 
such cellars may be implied in the absence of any action 
of the corporate authorities to the contrary, they having 
been aware of the progress of the work. * * * Neither 
the public nor other individuals can derive any possible ad- 
vantage from such a use of the sidewalk, but it is solely - 
for the benefit of the person thus using it, and he must 
see to it that he does not endanger the safety of others, 
“and that he incommodes the public as little as possible.” 

It may be questionable whether the owner of the adja- 
cent lot can claim this privilege as a right in the absence 
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of any statute governing the matter. Courts have dif- 
fered in opinion upon this point. The charter of the city 
of Lincoln when this work was done provided. that the 
city should have power by ordinance “to remove all ob- 
structions from the sidewalks, curbstones, gutters, and 
cross-walks at the expense of the owners or occupiers of 
the grounds fronting thereon, or at the expense of the per- 
son placing the same there, and to regulate the building of 
bulkheads, cellars,-and basementways, stairways, rail- 
ways, window and doorways, awnings,-hitching posts and 
rails, lamp posts, awning posts and all other structures 
projecting upon or over adjoining excavation through and 
under the sidewalks in said city.’ Comp. St. 1893, ch. 
18a, art. I, sec. 67, subd. TX. It is suggested that the last 
clause limits the entire section, but cellars, basements and 
railways do not.project over sidewalks, and the legislature 
must have intended this section to extend to streets and 
alleys. The power to regulate these things having been 
given by the legislature, it must have been intended that 
they should be allowed under suitable circumstances and 
with proper regulations protecting the public in the free 
and unrestricted use of the streets and alleys. We con- 
clude that the city council had power to authorize this 
use of the alley by ordinance, and did. so authorize it in 
1892. 

2. It is contended that the city council] in the exercise 
of the police power, and the general power given it by 
statute over its streets and alleys, may declare this “exca- 
vation and the roof over same * * ™* an unlawful ob- 
struction and a nuisance,” and that it is the duty of the 
city “to remove the same,” and that the city may pro- 
ceed to “grade and pave said alley” and “remove the exca- 
vation and roof over the same” for that purpose. It will 
be seen from the above quotation of the answer that this 
is the entire defense of the city. There is no allegation 
of any fact from which it can be seen that-public travel 
or any other public use of the alley is in any way inter- 
fered with, nor that the plaintiff has in any way neglected 
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his duty in regard thereto, nor that any ordinance has 
been enacted fixing or changing the grade of the alley, 
nor that plaintiff has refused to lower this covering of 
the excavation so as to admit of change of grade, nor that 
any proceedings have been taken looking to a condemna- 
tion of plaintiff's property for public use. 

There is in evidence a resolution and ordinance, and 
proof of publication of the ordinance, making this alley 
a paving district, ordering it paved and the cost thereof 
assessed against the property in the district. These were 
not within the issues tendered by the answer. It was in 
pursuance of this ordinance that the city proceeded to 
remove the excavation and roof as a public nuisance. 

We have already seen that this excavation was not un- 
lawful, and therefore, of course, not a nuisance at its 
inception. If it is such now, when did it become so? 
Could the city have declared it a nuisance immediately 
after authorizing it, and its construction at great expense 
pursuant to that authority? If not, when did that right 
on the part of the city accrue? .We think that the city 
having authorized the construction and maintenance of 
this excavation and covering, and the grantee of this right 
having acted upon it and expended large sums of money 
in constructing this improvement, the city cannot now 
summarily destroy this property as a public nuisance. 
Agnew v. City of Pawnee City, T9 Neb. 603; 2 Dillon, 
“ Municipal Corporations (4th ed.) sec. 675; Gregsten v. 
City of Chicago, 145 Ill. 451; Crocker v. Collins, 37 8. Car. 
327, 834 Am. St. Rep. 752; City R. Co. v. Citizens Street 
R. Co., 166 U. 8. 557. See, also, cases cited by Voorhees, 
J., in Mill Creek Valley Street R. Co. v. Village of Car- 
thage, 18 Ohio C. C. Rep. 216, affirmed in 62 Ohio St. 636. 

These are the only questions presented by the pleadings, 
and the judgment of the district court thereon is right, 
and is 

AFFIRMED. 
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Srare OF NEBRASKA V. CHICACO, BURLINGTON & QUINCY 
RAILROAD COMPANY. 


Fivep Fesruary 28, 1911. No. 16,535. 


L. Courts: JUrRispiction. By the provisions of the constitution this 
court has original jurisdiction of all civll cases in which the state 
is a party. Const., art. VI, sec. 2. 


. Any civil action in which the state has such interest 
as that the action may be brought and prosecuted in the name of 
the state is within the original jurisdiction of this court. 


3. Intoxicating Liquors: VIOLATION oF STATUTE: INJUNCTION. A 
court of equity has jurisdiction to enjoin the violation by a rail- 
road corporation of the act of 1909, which forbids intoxication 
and the drinking of intoxicating liquors upon railroad trains. 
Laws 1909, ch. 88. 


PARTIES; JURISDICTION. Such action is 
neapenly broueht in the name of the state by the attorney gen- 
eral acting in his official capacity, upon the application of the 
state railway commission; and when so brought this court has 
original jurisdiction thereof, 


ORIGINAL action by the state. Demurrer to petition. 
Demurrer overruled. 


William T. Thompson, Attorney General, and Grant G. 
Martin, for plaintiff. 


J. H. Kelby and H, F. Rose, contra. 


SEDGWICK, J. 


This is an original action in this court, begun in the 
name of the state by the attorney general upon the appli- 
cation of the state railway commission. The petition 
alleges that defendant is a corporation authorized to do 
business in this state, and that the business which it is 
authorized to do “ig the building and operation of public 
highways in'said state for the carriage and transportation 
of persons and property within and through, and in and 
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out of, said state for hire and profit; that defendant has 
been for many years last past, and now is; operating about 
2,000 niles of railroad in the state of Nebraska, carrying 
thereon and thereover passengers and freight, both state 
and interstate, and that on many of its passenger trains 
in said state it maintains and hauls dining and buffet cars 
for the convenience and accoinmodation of its passengers, 
‘and for profit and benefit to defendant”; that, notwith- 
standing the provisions and prohibitions of the statute 
hereinafter set forth, “the said defendant, by and through 
its employees, agents, conductors and porters, has been 
continuously for many years last past, and now is, fur- 
nishing, supplying and selling to its passengers patroniz- 
ing said dining and buffet cars, through its servants, 
agents, conductors and porters, in and upon its said din- 
ing and buffet cars in the state of Nebraska, intoxicating, 
malt, spirituous and vinous liquors without itself, or its 
. porters, servants, agents or conductors, first having pro- 
cured a license to sell such liquors in the counties through 
which it hauls its said dining and buffet carg in the state 
of Nebraska.” It specified 45 counties of the state 
through which the defendant so operates, and alleges: 
“That the sales of said liquors on said cars are unlaw- 
fully made, and said liquors are unlawfully suffered and 
permitted by defendant, its agents, conductors, employees 
and porters to be drunk thereon; that the attention of de- 
fendant has been, by the Nebraska state railway commis- 
sion, repeatedly called to the fact that such liquors were 
and are being unlawfully sold on its said cars; that said 
commission has urged and requested defendant to desist 
from selling said liquors on said cars; yet, notwithstand- 
ing said notice and request by said commission, defendant 
has failed, neglected and refused to discontinue said un- 
lawful conduct, and still fails, neglects and refuses to re- 
spect the laws of the state of Nebraska in that behalf and 
the request and demand of the said Nebraska state rail- 
way commission; that said dining and buffet cars, on 
which said intoxicating liquors are by defendant, its 
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agents, conductors, employees and porters so as aforesaid 
unlawfully sold and suffered and permitted to be drunk, 
are attached to and hauled by its fast limited passenger 
trains, which do not stop at all its stations on its lines, 
but only at a limited number thereof, making rapid runs 
and crossing county lines without stopping, and stopping 
only a few minutes at larger stations, thereby making it 
impossible for county and prosecuting attorneys to locate 
the exact county where sales are made, the name or 
names of the individual or individuals through whom the 
sale or sales are made, the name or names of the person 
or persons to whom the sale or sales are made, thus ren- 
dering it practically impossible for such county attorneys 
to bring and successfully prosecute criminal actions for 
individual violations of the law. Moreover, it is rendered 
practically impossible to make arrests of persons on said 
trains without interfering with and delaying interstate 
commerce and the carrying of the United States mails; 
and, to secure obedience to and respect for the laws of the 
state of Nebraska in the premises, the state is without 
any adequate remedy or means of redress, except in a 
court of equity by injunction to restrain defendant, its 
officers, agents, servants, conductors, employees and por- 
ters from violating said law. That defendant did not 
have, and has not now, any express power or authority 
under its articles of incorporation or charter to sell intoxi- 
cating liquors within the state of Nebraska, nor is ‘the 
power or authority to sell intoxicating liquors one of the 
implied powers of such corporation, nor is such sale inci- 
dentally necessary to enable defendant to carry into effect 
its express or chartered powers as a corporation, and all 
sales of intoxicating liquors that are being made and have 
been made by defendant are ulira vires; and that the sale 
of intoxicating liquors by and on the part of defendant 
constitutes an excess and abuse of its corporate franchise, 
a violation of public law to the public detriment, pro- 
ductive of public mischief, tends to defeat public policy, 
_and constitutes a continuous nuisance that cannot be 
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stopped or abated, except by injunctive order made and 
issued in and by a court of equity.” The petition also 
asks for a temporary injunction against the defendant, 
restraining and enjoining the defendant, “its agents, offi- 
cers, servants, conductors, employees and porters from 
selling intoxicating, malt, spirituous or vinous liquors to 
its .assengers or others on its said dining and buffet car 
or cars, or on any other of its said cars, in its trains 
carrying passengers in any of the counties in the state of 
Nebraska through which the same are hauled, in which 
defendant has not first procured a license to sell said 
liquors, and enjoining and restraining said defendant, its 
agents, officers, servants, conductors, employees and por- 
ters from suffering and allowing said liquors to be drunk 
upon its passenger trains within the state of Nebraska; 
that upon the final hearing of this cause said injunction 
be made perpetual.” 

To this petition the defendant has filed a general de- 
murrer upon two grounds: First. “The court has no 
jurisdiction of the subject matter of the action.” Second. 
“The petition does not state facts sufficient to constitute 
a cause of action.” The statute forbids the selling of 
intoxicating liquors in this state without first obtaining a 
license therefor, and in 1909 the legislature enacted a 
statute entitled, “An act to prevent intoxication and the 
drinking of intoxicating liquors on passenger trains and 
coaches in the state of Nebraska, and providing a penalty 
for failure to enforce the provisions thereof.” Laws 1909, 
ch. 83. The act appears as sections 38a-38d, ch. 50, Comp. 
St.-1909. The first section of the act is as follows: “It 
shall be unlawful for any person to be found in a state of 
intoxication or to drink intoxicating liquors of any kind, 
as a beverage, upon any railway passenger train, coach, 
closet or vestibule thereof, or platform connected there- 
with, while said passenger train or coach is in the service 
of passenger transportation within this state; and all 
conductors finding any person in a state of intoxication or 
drinking intoxicating liquors of any kind, as a beverage, 
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upon said train or trains, are hereby authorized and em- 
powered to remove such person from the train, and if any 
person found drinking intoxicating liquors thereon shall 
not desist or abstain immediately after being advised to 
so do by such conductor, then such intoxicated person or 
persons drinking intoxicating liquors of any kind as a 
beverage upon said train, ay be removed by such con- 
ductor at the first station at which the train may stop, 
having a depot and a depot platform, provided that such 
removal shall not take place in the night time, unless 
there are people upon said platform in whose charge such 
person so removed may be placed; and if the person re- 
moved has any unused portion of his ticket for transporta- 
tion, the conductor so removing him from said train shall 
furnish the person so removed with a written statement 
showing the amount of such unused transportation, and 
the same shall entitle the holder to a refund, from the 
railroad company issuing the same, of the value of the 
unused transportation, which shall be payable at any sta- 
tion of the company where tick: .s are sold, upon demand 
and surrender of the conductor’s written statement afore- 
said.” The second section makes it a misdemeanor for 
any person to be found in an intoxicated condition riding 
upon railroad trains, or found drinking intoxicating 
liquors of any kind as a beverage after having been or- 
dered to desist therefrom by the conductor, while on such 
train. The third section makes it the duty of the railroad 
companies to keep the provisions of this act in plain, legi- 
ble print. posted in some conspicuous place in each and 
every passenger coach, sleeping or dining car; and the 
fourth section of the act makes it the duty of the Ne- 
braska state railway commission “to see that the pro- 
visions of this act are enforced.” 

The first question presented is as to the jurisdiction of 
this court. The original jurisdiction of this court is de- 
rived from the constitution. Legislation cannot enlarge 
or restrict it. The constitution gives this court original 
jurisdiction of all “civil cases in which the state ig a 
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party.” Const., art. VI, sec. 2. Tf an action of this na- 
ture can properly be brought by the state, this court has 
orignal jurisdiction thereof. The question of jurisdiction, 
then, depends upon the two propositions: First. Is this 
a matter of equitable cognizance? Second. If it is, is 
the state, as such, the proper party to prosecute the 
action? The courts of this state, so far as we are aware, 
have never been called upon to enjoin the sale of liquor, 
nor to enjoin any action that did not affect property 
rights, nor directly interfere with personal rights or privi- 
leges. This action so far, then, is without precedent in 
this state. But this is not a reason for refusing the aid 
of a court of equity. The jurisdiction of such courts arose 
from the necessity of adapting new remedies to new con- 
ditions. It is the duty of a court of equity, as was said by 
an early English chancellor, to “adapt its practice and 
course of proceeding, as far as possible, to the existing 
state of society, and to apply its jurisdiction to all those 
new cases which, from the progress daily making in the 
affairs of men, must continually arise, and not from too 
strict an adherence to forms and rules established under 
very different circumstances, decline to administer justice 
and to enforce rights, for which there is no other remedy,” 
and Judge Redfield remarks that this language of the 
chancellor “is certainly worthy of the ablest, the wisest, 
and best judges who ever administered the chancery law 
of England or America.” 2 Redfield, Law of Railways 
(6th ed.) p. 366. We are then to inquire whether this 
proceeding is founded on reason and justice and comes 
within the fundamental and long established principles of 
equity jurisprudence. State v. Crawford, 28 Kan. 726. It 
will be conceded that equity will not interfere to punish 
crime; it will not enjoin actions solely because they are 
forbidden by the criminal law. The criminal law is to be 
enforced by prosecution for its violation, in which the 
right of trial by jury must remain inviolate. But the 
jurisdiction of a court of equity “is not ousted by the fact 
that the obstructions are accompanied by or consist of 
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acts in themselves violations of the criminal law.” In re 
Debs, 158 U. 8, 564. If the facts are such as to require 
equitable action, those courts will apply the remedy, al- 
though the act enjoined is criminal and may be punished 
as such. “The penalty for a violation of such injunction 
is no substitute for, and no defense to, a prosecution for 
criminal offenses committed in the course of such viola- 
tion.” In re Debs, supra. The opinion of Mr. Justice 
Brewer in the case above cited is unusual, even in the 
work of that eminent jurist, for its clearness of expres- 
sion in the application of established principles to new 
conditions, and, while we derive much assistance from 
that opinion, it contains one expression which has caused 
the writer much hesitation and careful study. At page 
593 of the official report the author says: ‘Something 
more than the threatened commission of an offense against 
the laws of the land is necessary to call into exercise the 
injunctive powers of the court. There must be some in- 
terferences, actual or threatened, with property or rights 
of a pecuniary nature, but when such interferences appear 
the jurisdiction of a court of equity arises, and is not de- 
stroyed by the fact that they are accompanied by or are 
themselves violations of the criminal law.” The same 
great jurist said in another case: “The dollar is not al- 
ways the test of the real interest. It may properly be 
sacrificed if anything of higher value be thereby attained.” 
United States v. Western Union Telegraph Co., 50 Fed. 
28. It seems to us that civilization is so far advanced 
that there are rights and privileges, not predicated upon 
“the dollar,” that are worthy of the protection of the 
state, and, when other means fail, the principles of equity 
judisprudence have sufficient vitality to afford the means 
adequate for that purpose. f 
There is another element in this case not involved in 
the case considered by Mr. Justice Brewer, and which, it 
seems to us, is of controlling importance. The defendant - 
is a public service corporation; it exercises the right of 
eminent domain, and is one of the instrumentalities of the 
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‘state for promoting the public welfare. As such, the state 
exercises a direct supervision and control over it, and is 
in a sense responsible for its policies and methods. The 
supreme court of Wisconsin has said that a court of 
equity will assume jurisdiction: “(1) When a corpo- 
ration is abusing powers given for public purposes; (2) or 
is cominitting a breach of trust; (3) or is acting adversely 
to public policy.” Attorney General v. Chicayo & N. W. 
R. Co., 35 Wis. 425, 527. The supreme court of Indiana 
enjoined an incorporated social club from conducting 
prize fights, and stated the law to be that “an injunction 
against the abuse of corporate privileges by conducting 
prize fights will not be denied because the wrongful acts 
constitute crimes.” Columbian Athletic Club v. State, 
143 Ind. 98. In Kansas, an action was brought “to per-- 
petually shut up and abate the further continuance of a 
certain illegal liquor saloon.” The court declared that 
such a saloon is a public nuisance, not only by the express 
provisions of their statute, but also “from the necessary 
implications of the statute, and by ithe indirect force of 
the statutes, which make the keeping of the saloon, and 
the consummation of each sale of intoxicating liquors, 
criminal offenses.” The matter is discussed at large, and 
the court concludes that the relief ought to be granted but 
for the provisions of their statute, which directs that 
“apon the judgment of any court having jurisdiction, find- 

- ing such place to be a nuisance under this section, the 

sheriff, deputy, or undersheriff, or the constable of the 

proper county, or marshal of any city where the same is 
located, shall be directed to shut up and abate such place.” 

State v. Crawford, 28 Kan. 726. This is held to be a plain 

and adequate remedy at law granting all the relief that a 

court of equity could give. 

Our statute does not provide such a remedy at law, and 
the conditions of this case are quite different from those 
involved in the suppression of an ordinary illegal liquor 
saloon. The policy of our state as regards the matters 
herein complained of is clearly marked out in its legisla- 
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tion. The sale of intoxicating liquors without license is 
illegal. The sale or use of intoxicating drinks on railroad 
trains is especially contrary to the declared policy of the 
state. There can be no doubt that it is within the author- 
ity of the legislature to declare and enforce this policy. 
The comfort and safety of the traveling public are in- 
volved, as well as other ordinary considerations usually 
thought sufficient to bring the subject matter of the legis- 
lation within the police power of the state. Contrary to 
this policy of the state, this great corporation, which is 
peculiarly subject to the regulation and control of the 
law-making power, is encouraging and promoting the 
drinking of intoxicating liquors by its passengers on its 
trains in direct violation of the laws of the state, and in 
direct violation of the duty expressly imposed upon it by 
the statute, which is designed to prevent such practice in 
the interest and for the safety of the people of the state, 
for whose service the corporation was created and whose 
convenience and safety it is required by law to serve and 
protect. It is doing this, “not merely occasionally or 
incidentally, but * * * openly, publicly, repeatedly, 
continuously, persistently, and in direct defiance of the 
constitution and statutes of the state. This we think 
makes them nuisances by the necessary implications of 
the statutes, and by the necessary but indirect force of the 
- statutes. The repeated, continuous and persistent viola- 
tions of the statutes are what make them nuisances, inde- 
pendent of the express terms of the statute declaring them 
to be such. Indeed, we would think that every place 
where a public statute is openly, publicly, repeatedly, con- 
tinuously, persistently and intentionally violated is a pub- 
lic nuisance.” State v. Crawford, supra. .In that case 
their statute provided a complete and adequate remedy, 
but our statute has failed to do so. A reference to the 
allegations of the petition above quoted will show that 
individual prosecutions, if indeed practicable, are wholly 
inadequate to the situation. It is not so much a matter 
of injury to the several counties through which these 
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trains pass or the people thereof, as it is to the people of 
the state generally who travel through those counties. 
Experience shows that the burden and expense of enforc- 
ing the law and vindicating the policy of the state will not 
be assumed by local prosecuting authorities; and that the 
probable failure of such attempted prosecutions, in a 
measure at least, justifies such inaction. 

We think that these considerations require courts of 
equity to assume jurisdiction, and also invest the state 
with the power and duty to act. In the case to which we 
have so often referred we find the following language: “It 
is obvious from these decisions that while it is not the 
province of the government to interfere in any mere mat- 
ter of private controversy between individuals, or to use its 
great powers to enforce the rights of one against another, 
yet, whenever the wrongs complained of are such as affect 
the public at large, and are in respect of matters which 
by the constitution are entrusted to the care of the nation, 
and concerning which the nation owes the duty to all the 
citizens of securing to them their common rights, then the 
mere fact that the government has no pecuniary interest 
in the controversy is not sufficient to exclude it from the 
courts, or prevent it from taking measures therein to fully 
discharge those constitutional duties.” In re Debs, 158 
U. 8. 564, 586. This seems also to be the duty of the 
state in such matters as are entrusted to its care. 

In State v. Pacific Express Co., 80 Neb. 823, the orig- 
inal jurisdiction of this court is maintained in language 
stronger than is necessary to justify our jurisdiction in 
this case. This court, speaking through LErton, J., there 
declared the law to be: “The jurisdiction conferred upon 
this court by the constitution ‘in all civil cases in which 
the state shall be a party’ is not confined to cases in which 
the state has a mere pecuniary interest, but may extend to 
all cases in which the state, through its proper officers, 
seeks the enforcement of public right or the restraint of 
public wrong. A wrong of a nature which affects the 
rights and interests of people living in almost every city, 
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town and village in the state, as well as persons living in 
the country, when committed by a public service corpora- 
tion, is a public wrong. An action to restrain such a 
wrong by the state is within the jurisdiction of this court.” 
This view of the law is again emphatically indorsed by 
the court, speaking through BARNES, J., in State v. Adams 
Keapress Co., 85 Neb. 25. Referring to the decisions above 
recited, he says: “On proper pleas, and after a full hear- 
ing, the jurisdiction of the court and the right of the state 
to maintain the action were sustained. * * * Having 
finally adjudicated those questions, they will not again be 
referred to in this opinion.” We must now sustain these 
principles in the case at bar, or overrule those decisions. 

The statute expressly makes it the duty of the state 
railway commission to see that the law against having or 
drinking intoxicating liquors on railroad trains is en- 
forced. In performing that duty the railway commis- 
sion advised and sanctioned these proceedings. We con- 
clude, then, that the matter presented is a proper subject 
for equitable cognizance; it is within the province of the 
state to prosecute the proceedings; and, the state being 
the proper party plaintiff, this court has original juris- 
diction, 

The demurrer to the petition is therefore 


OVERRULED. 
LETTON, J., absent and not sitting. 


BARNES, J., dissenting. 


I am unable to concur in the majority opinion. It was 
the purpose of the fundamental law to make this a court 
of review, and not one of general jurisdiction. To that 
end the constitution, by which this court was created, 
fixed and determined its jurisdiction. It is expressly 
stated in that instrument that “the supreme court shall 
have jurisdiction in all cases relating to the revenue, civil 
cases in which the state is a party, mandamus, quo war- 
ranto, habeas corpus, and such appellate jurisdiction as 


680 NEBRASKA REPORTS. [VoL. 88 
‘Btate v. Chicago, B.& Q. R. Oo. 
may be provided by law.” Const., art. VI, sec. 2. Con- 
struing that section, we have heretofore consistently re- 
fused to assume original jurisdiction in equity cases where 
an injunction was sought as the main or principal remedy. 
The only exceptions to this rule are the suits brought to 
enforce anti-trust laws, and the express cases mentioned 
in the majority opinion. Those cases were properly 
brought and prosecuted by the state as the party plaintiff, 
and in all of them the property rights of the citizens of 
the state generally were directly involved, and it clearly 
appeared in all of them that in no other way could those 
rights be conserved and protected. It is therefore clear 
that those cases were within the rule announced by Judge 
Brewer in the Debs case, which is so often referred to in 
the majority opinion. It is perfectly apparent, however, 
that this is a suit brought for the sole purpose of enforcing 
our criminal law by enjoining the defendant from violat- 
ing the provisions of chapter 50 of the Compiled Statutes 
entitled “Liquors,” and commonly called the “Slocumb 
law.” To say that this court has original jurisdiction in 
all civil actions in which the state is a party, and the state 
is a party to this action, therefore this court has original 
jurisdiction to entertain it, is reasoning in a circle, so to 
speak. If this were the rule, it would require us to take 
jurisdiction of all civil actions brought to prevent the vio- 
lation of any of the provisions of our criminal code, for 
in all such cases the state would necessarily be the party. 
It was never intended that this court should have orig- 
inal jurisdiction in every civil case where the state could 
be made a party plaintiff. It seems clear that that pro- 
vision applies only to those cases where the state really 
and in fact has such an interest as entitles it to substan- 
tial relief, either by way of protecting its property or the 
property and rights of its citizens generally. It is worse 
than idle to assert, in order to assume jurisdiction, that 
the sale of malt, spirituous or vinous liquors, to be served 
to the patrons of the defendant’s railroad with their meals 
in its dining cars, constitutes a public nuisance, for no 
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citizen of the state is injured thereby, either in his person 
or his property. It cannot be truthfully asserted that 
violations of the provisions of our liquor laws by the de- 
fendant cannot be punished and the laws properly en- 
forced by the usual and ordinary method of criminal 
prosecutions. Such prosecutions furnish a full, complete 
and adequate remedy for the evils of which complaint is 
made. It is well known that defendant’s through trains 
all stop a reasonable length of time at every county seat 
upon its lines of railroad in this state. Any one who de- 
sires to do so may enter the defendant’s dining cars at 
meal times and obtain the necessary evidence to sustain all 
needful criminal prosecutions. Therefore no necessity 
exists for the interposition of a court of equity, or the 
allowance of an order of injunction. As a matter of fact, 
the plaintiff’s petition in this case, when stripped of the 
specious argument which it contains to induce us to 
assume original jurisdiction, simply presents a suit in 
equity to enjoin the violations of the liquor laws of this 
state, and substitute for the penalties provided therein for 
their violation such punishments as we may see fit to 
administer in contempt proceedings. 

Finally, if injunction is the proper method of enforcing 
our criminal law, suits to that end should be commenced 
in the district courts of this state, which are courts of 
general and not special or limited jurisdiction. Those 
courts are open at all times, and have full power to grant 
all necessary relief, and from judgments there rendered 
appeals may be taken to this court. If that method is 
pursued, no question as to our jurisdiction would arise. 
By requiring such actions to be commenced and prose- 
cuted in the district court, we would be able to devote 
more of our time to the hearing of the many cases brought 
here by appeal, and thus conserve the main purpose for 
which this court was created. This would also, in a meas- 
ure, relieve the overcrowded condition of our docket. 

For the foregoing reasons, among others, I am of 
opinion that the demurrer to the jurisdiction should be 
sustained and the proceeding dismissed. 
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STATE OF NEBRASKA V. UNION PACIFIC RAILROAD 
COMPANY, 


Frirep Frervary 28,1911. No. 16,534. 


ORIGINAL action by the state. Demurrer to petition. 
Demurrer overruled. 


William T. Thompson, Attorney General, and Grant G. 
Aartin, for plaintiff. 


N. H. Loomis, Edson Rich, J. A. Sheean and £. F. 
Pettis, contra. 


SEDGWICE, J. 


This is a companion case to State v. Chicago, B. & Q. 
R. Co., ante, p. 669. There was a general demurrer to the 
petition in this case also. For the reasons there given, 
the demurrer is 
OVERRULED. 
BarnEs, J., dissents. 


LETrON, J., not sitting. 


JAMES MORRISON V. STATE OF NEBRASKA, 
Fruep Fesrvary 28,1911. No. 16,658. 


1. Burglary: Evmencr. A defendant may be convicted of the crime 
of “burglary with explosives” upon circumstantial evidence alone. 
The evidence in this case is held to be sufficient to support the 
conviction. 

. In a trial for burglary, it is competent for the 

prosecutor to prove that an article found at the scene of the 

crime immediately after the burglary was discovered was the 

property of the defendant, and was sold to him shortly before 

the crime was committed. The party who sold the article to the 
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defendant, if otherwise qualified, is a competent witness for that 
purpose. 


38. Criminal Law: EVMENcE: ADMISSIBILITY. If the cashier of the 
bank burglarized testifies that she sold a draft to defendant at 
the bank shortly before the burglary, and that the draft which 
she produces at the trial is in her handwriting, and is the one 
that she so sold to defendant, an objecticn to receiving the draft 
in evidence on the ground that it is not sufficiently identified is 
properly overruled. 


Review. If photographs of the defendant and his 
supposed accomplices are produced at the trial cf a criminal case 
and offered in evidence by the state and excluded by the court, it 
will not be presumed that the defendant was prejudiced thereby. 
No error on the part of the trial court can be predicated upon 
such a proceeding, unless it appears that objection was made at 
the time, and that there was some action or ruling of the court 
prejudicial to the defendant. 


5. Burglary: InrormaTion: Evmwence. Upon an information which 
charges burglary with the use of explosives and that nitro- 
glycerine was the explosive used, it is necessary to prove the use 
of explosives. The evidence in this case is found to be sufficient 
for that purpose, and also sufficient to prove that the explosive 
used was nitroglycerine, 


6. : SENTENCE. The penalty for the crime of burglary with ex- 
plosives prescribed by statute is imprisonment in the penitentiary 
for life, or for any term not less than 20 years. The defendant 
in this case has served a term in the nenitentiary for burglary, 
and under the evidence a sentence of 30 years in the penitentiary 
will not be interfered with by this court. 


Error to the district court for Pierce county: ANSON 
A. WELCH, JuDGE. Affirmed, 


H. F. Barnhart, M. H. Leamy and D. H. Sulliwan, for 
plaintiff in error. 


Arthur F. Mullen, Attorney Gencral, and George W. 
Ayres, contra. 


SEDGWICK, J. 


The defendant was convicted in the district court for 
Pierce county of the crime of burglary with explosives 
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under section 50@ of the criminal code. He was sen- 
tenced to 30 years’ imprisonment in the penitentiary, and 
has brought the case here for review. 

The first complaint made is that the conviction is not 
warranted by the evidence. It appears from the record 
that the state attempted to prove that this defeudant, 
together with one Joyce and another party, entered the 
Farmers & Merchants Bank of Hadar, in the town of that 
name, in Pierce county, on the night of the 19th of Jan- 
uary, 1909, and opened the bank’s safe by the use of 
explosives, and stole several hundred dollars of the money 
of the bank. Said Frank Joyce was also informed against 
and convicted of this alleged crime, and upon a review of 
the record this court affirmed the judgment of conviction. 
Joyce v. State, ante, p. 599. It appears from the opinion 
in that case that upon the trial the evidence more strongly 
implicated the defendant in the case at bar, and the con- 
viction of the defendant Joyce in that case was sustained 
largely because of the evidence showing his association 
with the defendant Morrison, and also showing that the 
said Joyce participated with the said Morrison in perpe- 
trating the crime. The evidence in both cases is entirely 
circumstantial, and is recited at some length in the opin- 
ion in the case of Joyce v. State, supra. Without repeat- 
ing or discussing the evidence there recited, it is sufficient 
to say that we think that the verdict is amply supported. 

The 19th of January of that year was Sunday, and on 
Saturday preceding this defendant was in the town of 
Hadar during the most of the day, and was twice in the 
bank that was burglarized, and was inspecting the tool 
house from which certain tools were taken to be used in 
the burglary, and was without any apparent business or 
purpose in the town of Hadar. To explain his presence 
in Hadar he testified that he was selling jewelry on the 
streets, and that he sold three several articles of jewelry 
in that town that day. His testimony upon this point is 
wholly unsupported, and no person to whom he sold or 
. attempted to sell any jewelry appeared as a witness in his 
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behalf. The keeper of a rooming house in Norfolk, which 
is about five miles distant from Hadar, testified positively 
that these three parties stayed at his house in Norfolk 
during the night of the 18th, and that on Sunday evening, 
the 19th, they were still there until 8 or 9 o’clock; the 
theory of the state being that they went from Norfolk in 
the night to perpetrate the burglary. The defendant testi- 
fies that he came from Sioux City, Iowa, to Norfolk and 
Hadar, and that on Sunday morning, the 19th, he returned 
from Norfolk to Sioux City, and was there during Sunday 
and Sunday night. He brings several witnesses to cor- 
roborate him in this testimony. One witness, a Mrs. Fell- 
man, testifies quite positively that she saw the defendant 
‘at Sioux City on Sunday evening, the 19th. She was, 
however, not acquainted with the defendant, never saw 
him before, and only saw him then two or three minutes 
in a company of seven or eight young men who were at 
that time drinking and carousing. The remaining wit- 
nesses who support the defendant in his evidence of an 
alibi are of very questionable character. One of them has 
been in the penitentiary for burglary; two others were 
saloon-keepers, or connected with saloons where the de- 
fendant and his associates spent considerable of their 
time; and, although their evidence is direct and positive, 
the jury were not compelled to believe their statements, 
contradicted as they were by witnesses known by the jury 
to be respectable and competent people. 

There is some complaint made in regard to the manner 
in which the court submitted the question of an alibi to 
the jury. The usual instruction was given, and we have 
not discovered any error in that connection. — 

There was evidence that a knife was sold to the defend- 

‘ant in Hadar on Saturday before the burglary, and a 
similar knife was found in the bank immediately after the 
burglary was discovered. The dealer who sold the knife 
was allowed to testify that the knife found was the one 
sold by him to the defendant, and the knife was offered 
and received in evidence over the objection of the defend- 
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ant. This he complained of, but we do not find any error 
in this ruling. It was for the jury to determine whether 
the witness who identified the knife was competent to do 
so, and the force of this evidence was entirely for the con- 
sideration of the jury. 

On the afternoon of Saturday before the burglary, the 
defendant bought a draft for $2 at the bank that was 
afterwards burglarized, and this draft was received in 
evidence over the objection of the defendant. The objec- 
tion is that no sufficient foundation was laid. The cashier 
of the bank identified the draft, and testified that it was 
in her handwriting, and that she made it out and sold it 
to the defendant. This was a sufficient foundation, and 
there was no error in receiving it in evidence. 

Several photographs were produced upon the trial. and 
identitied as the photographs of the defendant and of two 
supposed accomplices, These photographs were afterwards 
offered in evidence, but upon objection of the defendant 
they were excluded by the court. It was complained that 
producing them in court and exhibiting them to the jury 
was prejudicial to the defendant. We have not found that 
any objection was made at the time to this proceeding, or 
that the attention of the court was called to any possi- 
bility of prejudice to the defendant arising therefrom, and 
there is no reference in the brief to any such objection in 
the record. It is too late now to complain of a proceeding 
that was acquiesced in at the time, even if it should appear 
that the defendant was prejudiced thereby, which is not 
very apparent from this record. 

It was necessary under this information to show that 
explosives were used in committing the burglary, and as 

the information alleges that the explosive used was nitro- 
‘ glycerine, it was thought necessary to introduce evidence 
of that fact. It is complained that the evidence is not 
sufficient to show that it was nitroglycerine that was 
used. A witness was examined to explain the nature and 
effect of nitroglycerine, and he described its properties 
and appearance. He lad examined the premises, includ- 
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ing the vault and safe, after the burglary, and testified 
that from the things he had observed there he was able to 
testify what explosive was used, and that it was nitro- 
glycerine. He also testified that nitroglycerine entered 
more or less into all explosives that were used in such 
work. This evidence was wholly uncontradicted, and we 
think that it was sufficient to support the information in 
this respect, even if it should be held necessary to make 
such proof, which we do not decide. 

The defendant appears to be a professional. He has 
already served a term of imprisonment for burglary. The 
penalty prescribed by statute for this crime is imprison- 
ment in the penitentiary for life, or for any term not less 
than 20 years, and under such a statute the sentence of 
30 years in this case is not excessive. 

We find no error in the record, and the judgment of the 
district court is 

AFFIRMED. 


CHARLES D. VAN Horn, ADMINISTRATOR, APPELLEE, V. 
Coorer & CoLE BROTHERS, APPELLANT. 


Firep March 16, 1911. No. 16,264. 


1. Master and Servant: AcTION ror DAMAGES: EVIDENCE: SUFFI 
CIENCY. The evidence, a portion of which is stated in the opinion, 
held sufficient to require the submission of the case to the jury. 


NEGLIGENCE: EvmeNnce: SuFFiciency. If there is 
any competent evidence from which a want of proper care can 
be reasonably inferred, the matter becomes a question of fact for 
solution by the trier of fact, which, in a jury trial, is the jury. 


2. 


3. Appeal: INSTRUCTIONS: STATEMENT oF IssuEs. The statement of 
the issues to be tried, as contained in the instructions, was more 
elaborate and in greater detail than can be comniended, but, 
there being no unfairness in the statement and no material mat- 
ter omitted, the judgment will not, for that reason, be reversed; 
no prejudice being showa. 


4. Instructions given are examined, and when considered together, as 
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a whole, are found to contain no such prejudicial error as to 
require a reversal of the judgment; there being no material error 


or misdirection therein. 


5. Master and Servant: ASSUMPTION OF RisKS: NEGLIGENCE OF 
Master. There was sufficient evidence to sustain a finding that 
decedent entered into the service of defendant to engage in a 
specific line of labor; that the repairing of the elevator was not 
within his line of employment; that he knew little or nothing of 
the mechanism, use or handling of elevators; that defendant was 
fully aware of such want of knowledge before the accident, and 
was just before that time reminded of the fact. Held, That de- 
cedent assumed the ordinary risk of the service which he under- 
took to perform, but that he did not assume the, to him, un- 
known risks of the more hazardous service; that sending him 
upon such dangerous service of which it was known he had no 
knowledge was, under the circumstances, an act on the part of 
his superior from which the jury might infer negligence. 


6. : . “A servant has a right to assume that his master 
has used due diligence in providing reasonably safe appliances 
with which, and a reasonably safe place in which, the servant is 
to perform his duties, and does not assume the risk of danger 
arising from the master’s negligence in that respect, unless the 
servant knows and realizes such risk of danger.” Kotera v. 
American Smelting & Refining Co., 80 Neb. 648. 


7. : Inguries TO SERVANT: CONCURRENT NEGLIGENCE OF MASTER. 
If an injured servant is free from contributory negligence, the 
master will be held liable where such injury was caused by the 
concurrent negligence of the master, or his vice-principal, and of 
a fellow servant. 


8. New Trial: Newry Discoverep EVIDENCE: DiLicENcE. In order to 
obtain a new trial on the ground of newly discovered evidence, 
the evidence alleged to have been newly discovered must be such 
that the party applying for the new trial could not with reason- 
able diligence have discovered and produced it at the trial. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed. 


/lall, Woods & Pound and Greene, Breckenridge & Mat- 
ters, for appellant. 


W. B. Comstock and O. B, Polk, contra. 
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REESE, C. J. 


This action was commenced in the district court for 
Lancaster county by plaintiff as administrator of the 
estate of Frank C. Van Horn, deceased. It is alleged in 
the petition, among other things, that the decedent was on 
the 16th day of October, 1907, and for a short time prior 
thereto had been, in the employ of the defendant, a cor- 
poration, as a pipe cutter and fitter in its place of business; 
that defendant maintained for its use in handling and 
storing its goods, which consisted of steam, water and 
plumbing supplies, in its two-story building, a freight 
elevator, which elevator had become out of order, and 
which the decedent was ordered to repair; that the re- 
pairing of said elevator was outside the scope of the em- 
ployment of the decedent and in which he was unskilled ; 
that in obedience to the instructions of defendant’s agents, 
and with them, the decedent went to the top of the ele- 
vator shaft and upon the cross-beam of said elevator, 
which was near the top of said shaft, and while so situ- 
ated the elevator fell to the bottom of the shaft, carrying 
with it the decedent, his death being the result; that the 
elevator was negligently constructed in its supports and 
safety appliances; that the cables by which the elevator 
was suspended were old, worn and rusted, were too short, 
and would not support the elevator; that at the foot of 
the shaft a support had been constructed, so that one side 
thereof was substantial and strong, while the other side 
was composed of weak and unsafe timber and material, 
to such an extent that when the elevator struck thereon 
it was caused to tilt, whereby the decedent was violently 
thrown out and against the floor of the building, receiving 
an injury from which he soon thereafter died. It is also 
alleged that defendant’s agent was guilty of negligence in 
leaving decedent in his perilous position and placing an 
incompetent and inexperienced person in charge of the 
elevator; that the defects in said elevator were nnknown 
to decedent, hut were known to defendant. A judgment 


47 


690 NEBRASKA REPORTS. [ Von. 88 


Van Horn v. Cooper & Cole Bros. 


for $10,000 was demanded. Defendant answered, admit- 
ting its own corporate capacity, the death of Frank C. 
Van Horn on or about the date alleged in the petition, 
and that on and immediately prior to the day of his death 
he was in the employ of defendant All other allegations 
of the petition are denied. It is affirmatively alleged that 
decedent was well acquainted with the conditions pertain- 
ing to the work with which he was engaged, the condition 
of the premises, the dangers incident thereto, and with 
such knowledge he continued in the service and assumed 
the risks thereof; that the injuries received were the re- 
sult of his own carelessness and negligence, and not that 
of defendant, and if not of his own negligence it was by 
reason of the negligence of a fellow servant. A jury trial 
was had which resulted in a verdict in favor of plaintiff 
for $5,000, on which judgment was rendered. Defendant 
appeals. 

The motion for a new trial consists of 29 assignments, 
some of which are of considerable length, and need not be 
here set out. The assignments of error presented to this 
court consist of objections and exceptions to the instruc- 
tions given and refused by the district court, and that the - 
court erred in overruling the motion for a new trial. At 
the close of plaintiff’s evidence defendant moved for a 
peremptory instruction to the jury to return a verdict in 
its favor, but which was refused. Afterward, at the close 
of the evidence, when both pdrties had rested, the request 
for a directed verdict in defendant’s favor was again made 
and refused. The former request was based upon the con- 
tention that there was no “testimony in the case which 
shows that the injury to plaintiff’s decedent resulted from 
actionable negligence of the defendant,” and that “the 
evidence shows that the injury to plaintiff’s decedent re- 
sulted, either from the personal negligence of Frank C. 
Van Horn or the negligence of his fellow servant.” In 
support of the latter request, it is contended that “the evi- 
dence shows that the plaintiff’s decedent assumed th- 
risks of the service in which he was engaged, and which 
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resulted in the injury to him.” The examination of these 
assignments necessarily involves something of a history of 
the employment of decedent and his connection with de- 
fendant’s service. 

Decedent’s father, plaintiff herein, was engaged in the 
plumbing business in Lincoln. Defendant was a whole- 
sale dealer, among other things, in plumbing supplies. 
The decedent was a locomotive fireman. Some time be- 
fore the accident which resulted in his death, he aban- 
doned his employment as a fireman and became engaged 
in his father’s business, but not having sufficient knowl- 
edge of the plumber’s trade he entered the employ of de- 
fendant, in order to familiarize himself with that line of 
work. There is sufficient evidence to sustain a finding by 
the jury that the employment upon which he entered was 
to learn to handle pipe-cutting machinery, how to run it, 
ind to become familiar with the plumbing supply busi- 
ness, and for that purpose he accepted a much less com- 
pensation than he was able to earn at his former occupa- 
tion; that he was unacquainted with the use of elevators. 
The elevator in defendant’s place of business was what is 
known as a “freight elevator,” the motive power of which 
was electricity, and was controlled exclusively by the per- 
von seeking to be taken up or down, there being no one 
assigned to that particular line of service. The decedent 
had used it during the short time of his employment with 
defendant, as occasion required, in passing to the upper 
and lower stories of the building. On the day of the acci- 
dent the elevator became lodged or stuck between two of. 
the floors, and decedent was sent up the shaft for the pur- 
pose of making the needed investigation and repairs, in 
order that the cage might be released. There was room 
between the floor of the cage and the next floor below in 
which timbers could have been placed across the opening, 
and all damage from a fall of the cage could have been 
obviated, but no such precaution wag taken. The dece- 
dent went upon the cross-beam of the cage and, it is 
claimed, removed a ring or contrivance spoken of as a 
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“button,” by which the upward movement of the cage 
was checked. It is said the purpose of this was to permit 
the cage to ascend to near the cross-beam at the upper 
end of the shaft, in order that the cage might be fastened 
to the cross-beam with a rope and thus prevent it from 
falling. The evidence on this point is not entirely clear. 
There is also sufficient evidence to justify a finding that 
Gilbert Cooper, the son of the president of defendant, was 
to some extent in charge of the business and employees of 
the house, and that the ascent of the decedent to the top 
of the shaft was by his permission, if not his direction. 
There was not sufficient light where decedent. was at work, 
and he called for a light. Gilbert Cooper left decedent to 
procure a light, but was gone about 20 minutes, having 
stopped on his way to converse with some one, and before 
his return the cage fell, and the death of Van Horn was 
the result. The evidence upon the trial showed that the 
cable upon which the cage was suspended broke, or was 
cut off, at the drum upon which it was wound and un 
wound in raising and lowering the cage. From that fact, 
and perhaps other considerations, it is argued that tli 
cable was too short. It also appears that the safety ap- 
pliances were out of order, or not in place, and therefore 
there was nothing to impede the downward rush of the 
cage. It is very clear that for some reason they did not 
hold or check the fall of the cage. 

From these and other evidentiary facts shown we con- 
clude that the court did not err in refusing the two in- 
structions asked, the giving of which would have been to 
hold that as matter of law there was “no testimony in the 
case Which shows that the injury to plaintiff's decedent 
resulted from actionable negligence of the defendant,” or 
that it was shown that the injurv “resulted either from 
the personal negligence of Frank C. Van Horn or the 
negligence of his fellow servant Christensen, or it was 
accidental,” or that in entering upon the service of de- 
fendant the decedent “assumed the risks” thereof. Under 
the evidence these questions were all for the consideration 
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of the jury, and not the court. There seems to be no evi- 
dence that defendant adopted any measures looking to the 
prevention of the fall of the cage or the safety of its em- 
ployees. There was sufficient evidence of the want of care 
on its part to require the submission of the case to the 
jury. If there is any competent evidence from which a 
want of proper care can be reasonably inferred, the matter 
becomes a question of fact for solution by the trier of fact, 
which in this case was the jury. 

It is insisted that the action of the court in the sub- 
mission to the jury of the issues presented by the plead- 
ings was erroneous, and in support of the contention the 
cases of Murray v. Burd, 65 Neb. 427, Parkins v. Missouri 
P, R. Co., 4 Neb. (Unof.) 1, 18, and Cornelius v. City 
Water Co., 84 Neb. 130, are cited. It must be conceded 
that the statement of the issues to be tried, as contained 
in the instructions, is more elaborate than can be coui- 
mended. It is not claimed that the statements are unfair 
or that anything was omitted which should have been 
stated, and, indeed, no such claim could be sustained; but 
it is undoubtedly true that the instructions contain more 
of the allegations than were necessary to present the ma- 
terial issues to the jury. While declining to approve the 
instructions as a matter of practice, we are unable to say 
that they worked or could result in any prejudice to de- 
fendant, and for that reason they will not be held to 
require a reversal of the judgment on that account. 

The brief of defendant, as well as the argument of coun- 
sel at the bar of this court, present quite a severe arraign- 
ment of the instructions. Quite a number of instrue- 
tions were given, and when -considered together, as they 
should be, we are unable to find any such prejudicial error 
in them as calls for the reversal of the judgment. It is 
true that all the defenses pleaded were not contained in 
any one instruction. This would have been difficult with- 
out resulting jn confusion. The law of necligence as ap- 
plicable to the various features of the case was fullv given 
in the fourth, fifth and sixth instructions, and in the sec- 
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ond requested by defendant; that of the negligence of a 
fellow servant in the seventh and eighth; contributory 
negligence in the tenth; and the assumption of risks in 
the twelfth, and in the fourth requested by defendant. 
We are unable to detect any material error or misdirec- 
tion in the instructions when considered as a whole, or 
failure to instruct upon any material issue involved in 
the case. It was shown that in the descent of the elevator 
it struck a platform or support at or near the bottom of 
the shaft; that one side of that platform gave way, while 
the other stood firm; that by such means the elevator was 
tilted at an angle of about 30 degrees; and it was argued 
that, from the position of the decedent when discovered 
immediately after the accident, the improper constructiou 
of the support had caused decedent to be thrown out, 
striking heavily, and thus receiving the fatal injury; and 
that the faulty construction of the support, its breaking 
down as above indicated, was the proximate cause of the 
severity of the injury received by decedent. By the fourt!. 
instruction the jury were told that if they believed fron: 
the evidence that the manner of the construction of the 
support was the proximate cause of the injury to th: 
decedent, and that the defect of construction was not 
known, or was not apparent or in obvious view, they 
would be justified in finding defendant guilty of negli- 
gence; but if they believed from the evidence that the 
manner of construction of the support was not the pro’ 
mate cause of the injury to decedent, or that the manne 
of its construction contributed to his protection upon th: 
falling of the elevator rather than otherwise, they would 
be warranted in concluding that defendant was not guilty 
of negligence on that ground. This instruction is assailed 
upon the ground that there was no evidence that the con- 
_ struction of the framework of that support had anything 
to do with the injury of decedent. As to this, it must be 
sufficient to say that the facts of the condition of the sup- 
port and the effect upon the cage of the elevator when 
striking it were shown, and it was for the jury to say 
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from the facts submitted whether the support was negli- 
gently constructed and such construction was the cause 
of the extent of the injury. The instruction was properly 
given. 

As we have already intimated, there was sufficient evi- 
dence to sustain a finding that the decedent entered the 
service of defendant for a specific purpose and to engage 
in a specific employment. There is no doubt but that he 
assumed the ordinary risks of the service which he under- 
took to perform. The repair of the elevator was no part 
of that service. It must be apparent that the service 
which he was directed to perforin in connection with the 
repair and release of the elevator, and of which his em- 
ployer was informed he knew little or nothing, was much 
more hazardous than the work he was employed to do. 
The mere sending him to that work at the time his super- 
ior (for Gilbert Cooper was shown to be his superior) was 
informed of his want of knowledge was, under the cir- 
cuinstances, such an act on the part of his superior as 
from which the jury might infer negligence. Under any 
view of the case, as held in Kotera v. American Smelting 
& Refining Co., 80 Neb, 648, “a servant has a right to 
assume that his master has used due diligence in provid- 
ing reasonably safe appliances with which, and a reason- 
ably safe place in which, the servant is to perform his 
duties, and dces not assume the risk of danger arising 
from the master’s negligence in that respect, unless the 
servant knows and realizes such risk of danger.” Such 
has been practically the uniform holdings of this state and 
country. : 

As to the contention that the accident was the result of 
the negligence of a fellow servant, if we eliminate the 
question of the negligence of the master, there is still 
doubt as to any negligence on the part of the servant. 
That person was called by defendant as a witness, and 
he testified decedent was telling him what to do and was 
doing the work, which was, evidently, the conclusion of 
the witness, but no facts are stated which to any great 
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extent support the conclusion, When it is remembered 
that the master, in the person of Gilbert Cooper, was 
present giving directions until he went for the light, it 
must be apparent that his was the directing spirit, and 
his conduct and declarations at the time must, to some 
extent at least, have controlled the actions of both. There 
was enough shown from which the jury might find that 
he was guilty of a want of care. The law appears to be 
well settled that, if the injured servant was free from 
contributory negligence, the master would be liable where 
such injury was caused by the concurrent negligence of 
the master, or his vice-principal, and of a fellow servant. 
26 Cye. 13802, and cases cited in notes. The witness testi- 
fied that he did not know if the “knob” or controller but- 
ton had been removed prior to the accident, nor who re- 
moved it, if it were removed. He also testified to the 
efforts of the decedent to arrest the 1pward movement of 
the elevator, but that such efforts were unavailing. While 
the accident was a most unfortunate one, both for em- 
ployer and employee, we ‘are unable to discover any such 
error on the part of the court or jury as to require a re- 
versal of the judgment. 

The motion for a new trial was filed the 28d day of Feb- 
ruary, 1909. On the 2d day of April, following, defendant 
filed a supplemental motion for a new trial, based on 
newly discovered evidence. In support of this motion a 
number of affidavits were filed, to the effect that the next 
morning after the accident certain mechanics and machin- 
ists were employed by defendant to repair and restore the 
elevator to its former usefulness. By those affidavits it 
was sought to be shown that the cable was not broken or 
cut off at the drum, as shown ‘upon the trial; that the 
cable had broken or “pulled in two at the point where it 
passes around the sheave or pulley on the top of the 
elevator’; that the witnesses measured the length of the 
cable and found it of sufficient length, not too short; that 
they loosened the ends of the cable at the point of attach- 
ment to the drum; that the power that operated the ele- 
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vator was sufficient, when in motion, to break the cable, 
and that the cable was in good condition; that an exam- 
ination was made “for the purpose of discovering just 
how it happened that said elevator fell and what caused 
the fall thereof”; that they made such notes of what was 
found at the time as to the condition of the elevator, the 
cable, its size, and condition from wear and use, and that 
it was not. materially weakened by wear or rust or broken 
strands. Without discussing the materiality or immate- 
riality of this alleged newly discovered evidence, but for 
the purposes of the case conceding its materiality, it is 
yet clear that the showing was insufficient. The defend- 
ant was in the possession of the bnilding, elevator and 
business continuously before and after the accident. It 
eniployed the mechanics to inspect and repair the elevator 
the next morning after the accident and death of 
Frank C. Van Horn. They came and made their investi- 
gation in the presence of both the Coopers. All that 
the mechanics discovered was known, or could have been 
known, to them on that morning. It is not reasonable 
to suppose they did not know. The interest one would 
naturally take in bis own affairs of that magnitude 
forcibly suggests that they did know. The elevator had 
fallen the evening before. ot only had it been damaged, 
but the young man had been killed. The presence of the 
mechanics, when coupled with their mission there, would 
naturally suggest a solution of the problem as to the 
cause of the accident. They were all there together 
in the building. The elder Cooper was the president of 
the company and in charge of its affairs. Gilbert, the 
junior Cooper, had been in the employ of defendant 
for many years, was interested in its success, and 
had charge to a greater or less extent of the control 
of its business and employees. They did know all before 
the trial that they knew thereafter. The evidence was 
therefore not “newly discovered.” It is claimed that they 
did not advise the attorneys representing defendant of 
the facts within their knowledge until ‘after the trial. 
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This was either negligence or stupidity. We cannot as- 
sume that it was the latter, for both are men of long ex- 
perience and good business capacity. The statute (code, 
secs. 314, 316) requires that the evidence, alleged to have 
been newly discovered, must be such that the party apply- 
ing for the new trial “could not with reasonable diligence 
have discovered and produced at the trial.” The evidence 
was “discovered,” but there was no “reasonable diligence.” 
The fact that they failed to communicate the facts within 
their knowledge to defendant’s attorneys cannot change 
the result. It is indispensable that the moving party 
should show diligence. 2 Thompson, Trials, sec. 2767. 
In Matoushek v, Dutcher & Sons, 67 Neb. 627, we held 
that, “to entitle a -party to a new trial on the ground of 
newly discovered evidence, it is not enough that the evi- 
dence is material, and not cumulative, but it must further 
appear that the applicant for a new trial could not have 
discovered and produced such evidence at the trial.” In 
McNeal v. Hunter, 72 Neb. 579, it was held that “a de- 
fendant will not be allowed a new trial on the ground of 
newly discovered evidence where it appears that such -evi- 
dence was known at the beginning of the trial, and no 
seasonable effort was put forth to procure such evidence 
at the trial,” etc. See, also, People v. Williams, 242 Tl. 
197, annotated in 17 Am. & Eng. Ann. Cases, 313. The 
witnesses by whom it is alleged the facts set forth in the 
affidavits were known reside within the city of Lincoln, 
and have so resided during the whole time intervening be- 
tween the accident and the trial. We can find no abuse 
of discretion on the part of the court in this feature of 
the cause. 

We discover no prejudicial or reversible error on the 
part of the district court. The judgment is therefore 


AFFIRMED. 
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Sapim A, BAILEY, APPELLEE, V. JOAN H. KLING, APPELLANT. 


Foren Marcu 16, 1911. No. 16,345. 


1. Appeal: Srrrkina PorTion or ANSWeER: HARMLESS Hrror. The 
error, if any, of the district court in sustaining a motion to 
strike out portions of an answer will not require a reversal of a 
Judgment, if, upon the trial, the subject involved in the stricken 
portions of the answer was gone into, and the issue submitted to 
the Jury by appropriate instructions, and no prejudice resulted. 


2. Trial: Instructions: CONSIDERED AS A WHOLE. In the examination 
and construction of instructions given to a trial jury, they must 
be considered as a whole, and a defective one wlll not require a 
reversal of a judgment where the defect is cured by another in- 
struction given. 


3. Appeal: HarMuess Errors. Insignificant errors committed upon a 
trial, but none of which are so prejudicial as to require the 
reversal of a judgment, will not be considered on appeal. 


EXcEsSsIvE VERDICT: REMITTITUR. “Where it appears that 
a judgment is based on a verdict which is excessive, though not 
given under the influence of passion or prejudice, it may be 
permitted to stand, even in actions ez deélicto, on condition that 
the excess be remitted.” Bee Publishing Co. v. World Publish- 
ing Co., 59 Neb. 713. 


5. Damages held to be excessive, and plaintiff allowed to file a re- 
mittitur. 


APPEAL from the district court for Franklin county: 
Harry 8. DunGAN, Jupex. Affirmed on condition. 


A. H. Byrum, for appellant. 
W. C. Dorsey and Bernard MeNeny, contra. 


Reess, C. J. 


This action is for slander. The petition is in the usual 
form, and alleges the use of language by defendant to 
plaintiff, in the presence and hearing of others, by which 
defendant is accused of charging plaintiff, who is un- 
married, with being alewd woman. ‘The style of language 
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alleged to have been used is in the most rough and ungen- 
tlemanly form, but which we do not deem it necessary to 
repeat here. Tle charge is alleged to have connecteil 
plaintiff's lewdness with a “traveling” married man by 
the name of Glick. 

Defendant filed an amended answer to plaintiff's peti- 
tion, which consisted of: First, a general denial. Ser- 
ond, alleging that defendant was engaged in the merehan- 
dise business; that plaintiff was in his service as a sales- 
woman in his store; that they had a conversation in which 
defendant remonstrated with plaintiff as to her relations 
with the “traveling man,” above named, plaintiff being 
warned against him and of being in his company alone 
and after night; that his warning was resented by plain- 
tiff, but that he cautioned her that if she persisted in being 
in company of said person alone and in the night-time 
people would be justified in believing her to be a woman 
of immoral character; that defendant believed in the truth 
of what he had heard, and that all he meant and stated 
he meant was that her conduct and the reports about her 
would injure her standing in the community and her use- 
fulness as a saleswoman in his employ and in their busi- 
ness relations; that what he said was without malice and 
for good and justifiable purposes. Third, on account of 
their relations as employer and employee, defendant felt 
an interest in the conduct and character of plaintiff in so 
far as her reputation was concerned, that an injury to her 
reputation would affect his business adversely should she 
remain in his employ, and that his admonition to her was 
a privileged communication. Fourth, that what he did 
say in said conversation was true. 

Plaintiff moved to strike out the second and third 
paragraphs of the answer. No reason for striking out 
those paragraphs is assigned in the motion, and, sv far 
as the record is concerned, we are left wholly to conjecture 
as to the reasons therefor. The motion was sustained 
and the paragraphs were stricken out, to which defendant 
excepted, and the ruling is now assigned for error. The 
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contention scarcely merits consideration here, as the order 
appears to have been practically ignored during the 
progress of the trial. All that could reasonably have 
been shown under the averments as they stood before the 
order was made was presented by the evidence. Defend- 
ant was permitted to testify to the relation between him 
_and plaintiff as employer and employee, what he said to 
her, and his motive for so doing. The whole matter, as 
contended for by him, appears to have been given in evi- 
dence. By the instructions of the court the subject of the 
existence of mitigating circumstances was submitted to 
the jury. The error, if any, was cured, and no prejudice 
resulted. 

Instruction numbered 4, given by the court, is quite 
severely criticised, and, if considered as standing alone, we 
should hesitate to approve it, for it practically instructed 
the jury that, if they found that defendant spoke the words 
as charged in the petition, unless he proved by a pre- 
ponderance of the evidence all that was necessary to show, 
that plaintiff was what she was alleged to have been 
charged with being, she was entitled to recover; thus 
eliminating all consideration of mitigating circumstances 
from the instruction. However, in the next instruction 
the plaintiff’s right to recover is made to depend on the 
absence of mitigating circumstances. The instructions, 
when considered together, are sufficient. There appears 
to be a number of more or less insignificant errors shown 
by the record, but none so prejudicial as to require the 
reversal of the judgment in toto. 

It was contended that the verdict and judgment is ex- 
cessive. We have examined the evidence as contained in 
the bill of exceptions with care, and reluctantly arrive 
at the conclusion that such is the fact. In all such cases 
this court has not hesitated to investigate this question in 
actions ez delicto as well as ex contractu, including cases 
of slander and of libel, and, when verdicts have been found 
to be excessive, have required remittiturs to he entered as 
a condition of affirmance, and, where it has been found 
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that there was no excess, the judgments have been af- 
firmed. Brooks ¢. Dutcher, 22 Neb. 644; Herzog v. Camp- 
bell, 47 Neb. 370; Bee Publishing Co v. World Publishing 
Co., 59 Neb. 718; Bee Publishing Co. v. Shiclds, 68 Neb. 
750; Bloomficld v. Pinn, 84 Neb. 472. 

The evidence as to the use of the language attributed to 
defendant is conflicting; but in the examination of this 
question we must assume from the verdict that defendant 
made use of the charges made to and against the plaintiff 
as to her chastity substantially as alleged in the petition 
and testified to by her and two other witnesses. There 
can be no doubt that the language so attributed to de- 
fendant was coarse and profane, showing him to be desti- 
tute of the finer sensibilities which characterize a true 
gentleman. Aside from the charges against plaintiff, the 
acconipanying profanity, which he shows by his testimony 
he is in the habit of using, does not commend him to the 
respect of a jury of right-minded people. Therefore his 
conduct does not appeal to any great extent in his behalf. 
The right of recovery in such cases is not founded. upon 
the idea of smart money, vindictive or punitive damages 
as a punishment to the wrong-doer, for such damages 
are not allowed in this state. The only damages which 
are recoverable are such as are compensatory—that 
which will compensate a plaintiff for the injury inflicted. 
This rule must be applied to each case as it may 
be presented. In all cases the charge is presumed to be 
false. Where the language is actionable per se, the law 
presumes a damage to the reputation and standing of the 
person slandered. ‘In such cases the effect upon the mind 
of the person slandered is an element of damages. A 
slander of the kind here charged, if uttered against a lady 
of known virtue, of modesty and of correct lines of 
thought and life, never indulging in word or act against 
which any just criticism conld be made, or which could 
shock the sensibilitics of the most cultured and refined 
people, and upon whom such charge would have an in- 
jurious effect, would entitle her to a much heavier recov- 
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ery than one who would, herself, indulge in lascivious 
thoughts and conversations and improper acts and con- 
duct regardless of the opinions or approval of correct- 
thinking people. It appears from the evidence in this 
case that plaintiff associated and consorted with a mar- 
ried man, alone, late at night; that at the time of the con- 
versation during which the objectionable language was 
used plaintiff had expressed a purpose to go to St. Joseph, 
Missouri, when defendant suggested in no polite language 
that she was going with the man referred to, whom he 
denounced as a g—d d—d whore-master, when she re- 
sponded, “That is what he is,” and this was immediately 
followed by the alleged slanderous charge; that at a time 
previous to this she had informed defendant that the man 
referred to was keeping a prostitute at the city of Alina. 
She therefore knew the character of the man with whom 
it was alleged that she was consorting. Immediately 
upon the making of the charge against her by, defendant, 
she went to a telephone to call the man whom both she 
und defendant had accused of being a libertine; but, fail- 
‘ng to find him, caused him to be “hunted up,” when she 
telephoned him of her trouble and desired him to come to 
her, the call for him being in connection with the conver- 
sation which had just before that time been held, and he 
returned to her. This action was soon thereafter insti- 
tuted. The slanderous charge was made on Monday 
morning. The next Saturday morning plaintiff went to 
the store of defendant, called him into another room, 
where they were in privacy. We here copy the conversa- 
tion which followed, as testified to by defendant and not 
denied by plaintiff. Defendant testified that, when they 
went into the room, “I pulled the curtain, and she asked 
me, she says: ‘Why didn’t you come up yesterday evening, 
as you agreed to come?’ I said to her, ‘Sadie, I didn’t 
care to come; I told you when I left vou that if I came to 
see you it would be in bright daylight, so people could 
see me. Then she said: ‘What are you going to do about 
this matter?’ I said: ‘What? She said: ‘What are you 


. 
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going to do? I said: ‘What do you want?’ She said: ‘I 
want $1,000, I have got to give Glick $500 of that money.’ ” 
This testimony as to her having to give Glick half of the 
$1,000 is corroborated by the testimony of Harry Kling, 
a son of defendant, who was near by, but outside the 
door, who heard her make the statement. No part of 
this is denied by plaintiff. The man Glick was the only 
witness called in rebuttal. He testified that he was a 
traveling man and his home was in Atchison, Kansas; 
that he first becaine acquainted with plaintiff on the 28th 
day of December, 1907; that on the 2d day of August, 1908 
(which was Sunday afternoon, the day previous to the 
speaking of the slanderous words), he called upon plain- 
tiff “in regard to explaining to her where she could secure 
a position, in Almena, Kansas”; that he remained there 
“antil the church bells began to ring for cvening meeting,” 
but was not alone with her at any time during his stay, 
which was at the home of Mrs. Sheck; that he had never 
called there before, and that Mrs. Sheck’s daughters were 
present during his stay. Nothing further was asked of 
him as to his relations with plaintiff, or his demand or 
expectation of receiving any portion of the money plain- 
tiff might recover. Plaintiff was not called upon to refute 
the testimony of defendant or his witnesses. The evi- 
dence that she had told defendant that Glick had a pros- 
titute in the city of Alma, and that she was to give Glick 
$500 of the $1,000 she demanded upon compromise of her 
claim, must be taken as admitted. We do not overlook 
the fact that her mother is deceased; that her father re- 
sides at Stroud, Oklahoma; that she has been bereft of a 
mother’s care and has had a struggle in life, laburing for 
her own education and support as testified to by her, 
although her age is not shown. The case is in some re- 
spects similar to that of Brooks v. Dutcher, supra, where 
a verdict of $3,000 was deemed excessive. We are per- 
suaded that the same is true in this case, and that a judg- 
ment for $2,000 would be ample compensation for the 
damage sustained by plaintiff. 
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The judgment of the district court will be reversed and 
remauded for further proceedings, unless plaintiff file a 
remittitur in this court of $1,000 from the judgment. In 
case such remittitur is filed, the judgmeut of the district 
court for $2,000 will be affirmed, the costs in this court 
to be equally divided between the parties, each paying 
one-half thereof. 

JUDGMENT ACCORDINGLY. 


LEerron, J., not sitting. 2 


CARRIE NEWELL, APPELLEE, V. ANDRUS J. NEWELL, 
APPELLANT, 


Frep Marca 16, 1911. No. 16,352. 


1. Appearance: Jurispiction. A general appearance in a cause by a 
defendant confers jurisdiction over him in the action where 
the appearance is made, without reference to whether jurisdic- 
tion was obtained by process or not. : 


2. Trial: Strixrina ANSWER: JURISDICTION. The striking of defend- 
ant’s answer to the merits from the files of the cause does not 
oust the court of jurisdiction over him. 


3. Judgment: Vauipity: Strrkine Answer. While the striking of an 
answer from the files in a suit for divorce and alimony, because 
of the failure of a defendant to pay required alimony and suit 
money, is erroneous and would be reversed on appeal after 
judgment, the decree is not void. The law prescribes a method 
for the correction of such errors, and its provisions should be 
followed if a review is desired. . 


4. Divorce: DecrEE: Review. Where a decree, even if erroneous, is 
rendered granting both a divorce and alimony to the wife, the 
husband wil! not be permitted to assail and strike out the pro- 
vision for alimony alone, leaving that part of the decree for 
divorce stand. His remedy is by appeal from the final decree. 


APPEAL from the district court for Douglas county: 
ABRAHAM TLL, SUTTON, JUDGH. Dismissed, 


48 
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Shotwell & Shotwell, for appellant. 


REESE, ©. J. 


This was an action for divorce and alimony. Defend- 
ant appeared generally, first, by application for extension 
of time in which to answer, and, second, by filing an 
answer to the merits. Upon application by plaintiff, de- 
fendant was ordered to pay certain sums of money for 
temporary alimony, suit money and attorney’s fees. This 
he failed to do, and, upon motion, the court ordered his 
answer to be stricken from the files. That order was 
erroneous. McNamara v. McNamara, 86 Neb. 631. No 
exception was taken to the decision, and no appeal was 
taken from the final decree of divorce and alimony, which 
was subsequently rendered. The cause was tried, and on 
January 17, 1908, the court filed a memorandum of the 
decree granting the divorce and ordering the payment of 
$1,000 alimony. On the 14th day of January, 1909, de- 
fendant filed his motion “to strike and dismiss and vacate 
from the decree * * * the judgment for permanent 
alimony,” for the reasons that (1) service was had upon 
defendant by publication; (2) no personal service of sum- 
mons was had upon defendant; (3) defendant was not per- 
mitted to be heard in defense of such judgment;.(4) the 
judgment for permanent alimony was rendered without 
giving defendant the right and opportunity to be heard in 
defense; (5) defendant’s answer being arbitrarily and 
without just cause stricken from the files, his personal ap- 
pearance was stricken from the record with it; (6) defend- 
ant’s attorney having withdrawn from the case, there was 
no appearance in his behalf; (7) the decree for permanent 
alimony is void and rendered against defendant without 
due process of law. This motion was not presented to the 
court until the 3d day of March, 1909, when it was over- 
ruled, to which defendant excepted, and brings that ruling 
to this court by appeal. No brief, argument or other ap- 
pearance is made by plaintiff in this court, and the cause 
is submitted upon the brief of defendant, the appellant. 
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It is contended by defendant that the striking of his 
answer from the files divested the court of all jurisdiction 
over him, and that its future decree is void for want of 
such jurisdiction. This contention is based largely upon 
the alleged fact that jurisdiction was obtained by publica- 
tion. We need not inquire here whether the jurisdiction * 
was obtained in the first instance by publication or per- 
sonal service, as the general appearance made perfect that 
jurisdiction, without reference to the service, or, indeed, 
if any service was had. As we have seen, the order strik- 
ing the answer from the files was erroneous, and the decree 
could have been reviewed and the error corrected by ap- 
peal. So far as is shown by the record then made, that 
action of the court was entirely satisfactory to defendant. 
By failing to appeal he lost his right to have that order 
reviewed. The motion to strike out a part only of a de- 
cree, leaving the divorce stand, cannot be treated as a 
motion for a new trial, for that seems not to have been 
desired. The appeal from the overruling of the motion 
cannot have the effect of bringing up the whole case for 
review. The law provides a method for the correction of 
errors, and the proceeding here adopted does not comply 
with any of its provisions, 

The order of the district court overruling defendant’s 
motion cannot be reviewed, and the appeal is dismissed at 
defendant’s costs. 


DISMISSED. 
LErTon, J., not sitting. 


Lucy BELLE RY#&, APPELLEE, Vv. NBw YORK Lire INSURANCE 
COMPANY, APPELLANT. 


Fitep MakcH 16, 1911. No. 16,331. 


1. Appeal: Hrror in Transcript. A clerical or typographical error In 
a transcript brought here on appeal from the district court, 
which is clearly shown to be such, will not deprive the parties 
of a hearing of the appeal upon its merits, 
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2. Insurance Contract: ENFORCEMENT. Where there ig no uncer- 
tainty as to the meaning of an insurance contract, and the same 


is legal and not against public policy, it will be enforced as 
made. 


NONPAYMENT OF PREMIUMS. Terms of the Ilfe 
insurance contract in question stated in the opinion, and held 
that, the assured having borrowed from the company the full 
amount of reserve accredited to th2 policy shortly before his 
death, there was no fund in the hands of the company to pay for 
continued insurance, and the assured having failed to pay his 
annual premium when due, and for more than 30 days there- 
after, the policy could not be enforced. 


Loca, Contracts: Laws oF ForEIagn States. “Insurance 
business transacted in this state by a New York insurance com- 
pany without any provision that the New York laws shall govern 
is not subject to the provisions of the New York statute re- 
quiring a notice to be mailed to the policy holder in that state 
as a condition of foriciture for nonpayment of premiums.” Mce- 
Elroy v. Metropolitan Life Ins. Co., 84 Neb. 866. 


APPEAL from the district court for Sheridan county: 
WILLIAM H. WESTOVER, JUDGE. Reversed. 


A. W. Crites and J . H. McIntosh, for appellant. 
A. M. Morrissey and A. G. Fisher, contra, 


BARNES, J. 


_ Action by the beneficiary named in a life insurance pol- 
icy to recover the sum named therein on account of the 
death of the assured. At the close of the evidence the 
district court directed the jury to return a verdict for the 
plaintiff, which was done. Judgment was rendered upon 
the verdict. The defendant excepted, and has brought 
the case here by appeal. 

Plaintiff contended at the hearing that this court has 
no jurisdiction to consider the errors complained of be- 
cause the record does not contain a true transcript of the 
pleadings on which the cause was tried in the district 
court. 
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It appears that in plaintiff’s petition the date of the 
policy in question was alleged as of June 13, 1898. This 
was clearly a clerical or typographical error, as we shall 
presently see. When the defendant prepared its answer, 
that mistake was not noticed, and, following certain de- 
nials, it was stated therein: “It is true that on the 13th 
day of June, 1898, the defendant insured the life of said 
Henry H. Rye for the benefit of the plaintiff, and the de- 
fendant alleges that said insurance was evidenced by 
policy No. 958,680, and that the consideration therefor 
was the sum of $290.70, the receipt of which was acknowl-— 
edged by the terms of said policy, and the payment of a 
like sum on the 13th day of June in every year during the 
continuance of said policy until 20 full years’ premiums 
should be paid.” When the transcript was filed in this 
court, it showed the date of the policy as June 13, 1899, 
instead of June 18, 1898. Such proceedings were subse- 
quently had that the defendant was permitted to file a 
corrected transcript, which it has done, and therefore we 
proceed to determine the appeal upon its merits. 

Plaintiff’s next contention is that the defendant’s as- 
signments of error should not be considered because her 
action is based on a policy issued to the assured June 13, 
1898, and not on the one contained in the bill of excep- 
tions. In the face of the record this contention is absurd; 
and, if it were true, the judgment would have to be re- 
versed, for the plaintiff produced no evidence showing or 
tending to show that the defendant ever issued any other 
policy on the life of the assured than the one contained in 
the record. That policy is numbered 958,680, and is 
shown by competent proof to be the only policy which he 
ever. obtained from the defendant company. ‘The record 
contains no evidence of the terms or conditions of any 
other policy, and we therefore conclude, as a matter of 
fact, that this action and the defense thereto are both 
based upon policy numbered 958,680, and none other. 

This brings us to the consideration of the defendant’s 
contention that the district court erred in directing the 
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jury to return a verdict for the plaintiff. It appears that 
on the 13th day of June, 1899, the defendant insured the 
life of Henry H. Rye, who was the plaintiff’s former hus- 
band, by the policy contained in the record, and that 
plaintiff was named therein as his beneficiary; that the 
annual premiums which the assured agreed to pay fell 
due on the 13th of June each succeeding year thereafter 
to and including the year 1919; that the assured paid the 
annual premiums thereon to and including the one which 
fell due on the 18th day of June, 1905. This continued 
the policy in force to the 13th day of June, 1906, and for 
an additional 30 days thereafter, as provided by the terms 
of that instrument. It further appears, without question, 
that in the month of January, 1906, plaintiff and the as- 
sured borrowed of the defendant the entire amount of tlie 
reserve which had acerued and would accrue thereon up 
to the time of the payment of the next annual premium; 
that, when that payment became due, the assured failed, 
refused and neglected to pay the same at that time or 
within 80 days thereafter; that while in default of such 
payment, and on the 15th day of July, 1906, the assured 
was fatally injured, and that he died on the 25th day of 
that month. The policy in question provides: “If any 
premium or interest is not duly paid, and if there is any 
indebtedness to the company, this policy will be indorsed 
for such amount of paid-up insurance as any excess of the 
reserve held by the company over such indebtedness will 
purchase according to the company’s present published 

table of single premiums, upon written request therefor 
within six months from the date to which premiums were 
duly paid. Such paid-up insurance shall be payable 
either if the insured shall die before the termination of 
the endowment period, or if the insured shall then be liv- 
ing; or, if no such request is made, an insurance equal to 
the net amount that would at that time be payable under 
this policy as a death claim, will automatically continue 
for as long a period of time as any excess of the reserve 
held by the company over such indebtedness will pay for 
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as a single premium for term insurance, according to the 
company’s present published rates, and no longer; but, if 
such excess of reserve, applied as a single premium for 
term insurance, be more than sufficient to continue the in- 
surance to the end of the endowment period, and if the 
insured survives that period, the remainder shall be paid 
in cash at the end of said period.” 

It is conceded that the plaintiff and the assured, in 
January, 1906, borrowed of the defendant the entire 
amount of the reserve accredited to their policy, and 
therefore when their default occurred, and their policy 
lapsed for nonpayment of premiums, there was no reserve 
fund in excess of their indebtedness with which to pur- 
chase additional insurance of any kind or continue the 
policy in force. 

It is claimed, however, that at the death of the assured 
there was a surplus or profit to the credit of the policy, 
which continued it in force, and therefore the plaintiff 
was entitled to a judgment for the full amount named 
therein. The policy provides in express terms: “If the 
insured is living on the 13th day of June, 1919, which is 
the end of the twenty-year accumulation period of this 
policy, and if the premiums shall have been duly paid to 
that date, and not otherwise, the company will apportion 
to the insured his share of the accumulated profits.” It 
appears that no surplus or profits could be ascertained 
or credited to this policy until the date of its maturity, 
which is the 13th day of June, 1919. Therefore plaintiff's 
claim to additional insurance upon this ground must fail. 

Finally, it is plaintiff’s contention that there could be 
no forfeiture of the policy until after notice of the com- 
pany’s intention to forfeit the same, and to support that 
contention a certified copy of the laws of the state of New 
York, passed in the year 1892, providing for such notice, 
was offered in evidence. The defendant, however, intro- 
duced in evidence that law as amended in 1898, which 
provides that such notice shall only apply to policies 
issued to persons residing in that state. The policy con- 
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tains no provision requiring such notice, but by its terms 
is automatically forfeited for nonpayment of premiums. 
The law invoked by the plaintiff having no extra-territo- 
rial force, this contention cannot be sustained. Mckilroy 
v. Metropolitan Life Ins, Co., 84 Neb. 866. 

It seems clear from the record that the policy lapsed on 
the 18th day of June, 1906, for the nonpayment of pre- 
miums; that when it lapsed there was an indebtedness to 
the company of $1,365; that the insurance benefits pro- 
vided for in case of lapse were paid up or automatically 
continued insurance for such amount or time as the excess 
of the reserve at the time of the lapse over the indebted- 
ness would purchase. The reserve at the time of lapse 
was $1,365, and precisely equaled the indebtedness of the 
assured to the company at that time. It appears from 
the.record and the evidence, as it stood at the end of the 
trial, that there was no insurance on the life of the assured 
at the time of his death, and therefore the trial court 
erred in instructing the jury to return a verdict for the 
plaintiff. Where there is no uncertainty as to the mean- 
ing of an insurance contract, and the same is legal and 
not against public policy, it must be enforced as made. 
Imperial Fire Ins. Co. v. Coos County, 151 U. 8. 452; 
Swarts v. Siegel, 54 C. C. A. 399; Dwight v. Germania 
Life Ins. Co., 108 N. Y. 341. 

For the foregoing reasons, the Judgment of the district. 
court is reversed and the cause is remanded for further 
proceedings. 

REVERSED. 


Frep C. KOBLLER, APPELLER, V. CHICAGO, BURLINGTON & 
QUINOY RAILWAY COMPANY, APPELLANT. 


Firep Maron 16, 1911. No. 16,341, 


1. Master and Servant: InNJury to Servant: LIABILITY OF MASTER: 
Rewtease. A railroad employee who has recovered a judgment in 
an action against the company in satisfaction of his damages for 
injuries caused by its negligence, and has received and accepted 
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the amount of his judgment, cannot recover benefits for such 
injury from the relief department ot such corporation under an 
agreement of membership releasing the company from liability 
in case of such acceptance. 


2. Cases Followed. Chicago, B. & Q. R. Co. v. Bell, 44 Neb. 44, 
Chicago, B. € Q. R. Co. v. Curtis, 51 Neb, 442, and Clinton v. 
Chicago, B. & Q. R. Co., 60 Neb. 692, followed. 


8. Case Distinguished. Chicago, B. dé Q. R. Co. v. Healy, 76 Neb. 786, 
distinguished. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JUDGE. Reversed. 


J. H. Kelby and Byron Clark, for appellant. 
George W. Berge, contra, 


Barnns, J. 


Action on a certificate issued to the plaintiff by the re- 
lief department of the Chicago, Burlington & Quincy 
Railway Company. It appears without dispute that the 
defendant maintains and conducts what is known as its 
“Voluntary Relief Department”; that the plaintiff, who 
was employed by the defendant in its railroad shops at 
Havelock, became a member of that departinent, and the 
certificate in question was issued to him on the 22d day 
of March, 1897; that he paid his dues and assessments 
thereon up to the date of his injury, which occurred while 
in defendant’s service, and at that time he was a member 
of the department in good standing. By the certificate in 
question the defendant agreed, in case of sickness or in- 
jury, to pay the plaintiff 50 cents a day for 52 weeks and 
25 cents a day thereafter during the continuance of his 
disability. A part of the plaintifi’s agreement, which is 
contained in the certificate, reads as follows: “In case of 

injury to a member he may elect to accept the benefits in 
pursuance of these regulations, or to prosecute such claims 
as he may have at law against the company or any com- 
pany associated therewith in the administration of their 
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relief departments. The acceptance by the member of 
benefits for injury shall operate as a release and satisfac- - 
tion of all claims against the company, and all other com- 
panies associated therewith as aforesaid, for damages 
arising from or growing out of such injury; and, further, 
in the event of the death of a member, no part of the 
death benefit or unpaid disability benefit shall be due or 
payable unless and until good and sufficient releases shall 
be delivered to the superintendent, of all claims against 
the relief department, as well as against the company and 
all cther companies associated therewith as aforesaid, 
arising from or growing out of the death of the member, 
said releases having been duly executed by all who might 
legally assert such claims; and, further, if any suit shall 
be brought against the company, or any other company 
- associated therewith as aforesaid, for damages arising 
from or growing out of the injury or death occurring to a 
member, the benefits otherwise payable and all obligations 
of the relief department and of the company created by 
the membership of such member in the relief fund shall 
thereupon be forfeited without any declaration or other 
act by the relief department or the company; but the 
superintendent may, in his discretion, waive such forfeit- 
ure upon condition that all pending suits shall first be 
dismissed.” 

On the 4th day of December, 1906, while working in the 
defendant’s shops at Havelock, the plaintiff was struck 
upon the side of the head by the defendant’s machinery, 
and by the wound inflicted thereby the sight of his right 
eye was permanently destroyed and he was permanently 
disabled. It further appears that the plaintiff brought 
suit against the defendant for the sum of $15,000 to re- 
cover for the injuries above described, and obtained a 
judgment in the federal court for the district of Nebraska 
against the defendant for the sum of $875; that the de 
fendant paid the judgment and the costs of the action in 
full on the 7th day of June, 1907, which plaintiff accepted 
and received, and upon the following day commenced this 
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suit to recover the sum of $1,900 upon his benefit cer- 
tificate above described. A trial resulted in a judgment 
for the plaintiff, and the defendant has appealed. 
Defendant contends that, plaintiff having elected to sue 
for damages and having accepted the payment of his judg- 
ment obtained in that suit, the agreement contained in 
his certificate is a bar to his recovery in this action. On 
the other hand, plaintiff contends that his agreement is 
illegal and void as against public policy and is no defense 
to this action. The question of the validity of such con- 
tracts was before us the first time in Chicago, B. & Q. RB. 
Co. v. Wymore, 40 Neb. 645. There a member of the re- 
lief association agreed that, in consideration of the 
amounts paid by the company, the acceptance of benefits 
for injury or death should operate as a release and satis- 
faction of all claims for damages against the company 
arising from such injury or death which could be made by 
him or his legal representatives. He was killed in an 
accident upon the railroad. The beneficiary named was 
his widow, who accepted the benefit, and by an instru- 
ment in writing received it in full satisfaction and dis- 
charge of all claims or demands on account or arising 
from the death of said member. Subsequently, as admin- 
istratrix, she brought suit for damages against the rail- 
road company on behalf of herself and children. It was 
held that the deceased’s conduct would not of itself waive 
a right of action; that neither the contract nor the accept- 
ance of the money or release of liability by the widow 
. operated to bar a right of action by the administratrix on 
behalf of the children; but that her voluntary acceptance 
of the benefit and release of the company did operate to 
‘bar any action for her own benefit. The question was 
again before us in Chicago, B. & Q. R. Co. v. Bell, 44 Neb. 
44, In that case an employee of the railroad company, a 
member of a relief department, was injured through the 
negligence of the company. After his injury there was 
paid to him from funds of the relief department $60 on 
account of such injury. The employee accepted the 
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money, and then sued the railroad company for damages 
for negligently injuring him. It was held that he could 
not recover. In Chicago, B. & Q. BR. Co. v. Curtis, 51 Neb. 
442, it was held that such a contract did not lack con- 
sideration to support it; that the promise made by the 
employee to the-relief departinent for the benefit of the 
railroad company was available to the latter as a cause 
of action or defense; that the contract was not contrary 
to public policy; that its effect did not enable the rail- 
road company to exonerate itself by contract from liabil- 
ity for the negligence of itself or servants; that the em- 
ployee did not waive his right of action against the 
railroad company, in case he should be injured by its 
negligence, by the execution of the contract; that it is not 
the execution of the contract that estops the injured em- 
ployee, but his acceptance of moneys from the relief 
department on account of his injury after his cause of 
action against the railroad on account thereof arises. In 
Clinton v. Chicago, B. & Q. KR. Co., 60 Neb. 692, the pre- 
cise question here presented was before the court, and it 
was held: “An employee of a railroad company who has 
accepted from it damages for injuries sustained cannot, 
recover benefits for such injury from the relief department 
of such corporation under an agreement of membership 
releasing the company from liability in case of such 
acceptance.” This rule was followed and approved in 
Oyster v. Burlington Relief Departinent of Chicago. B. & 
Q. R. Co., 65 Neb. 789, and Walters v. Chicago. B. & Q. R. 
Co., 74 Neb. 551. It thus appears that we are fully com- 
mitted to the rule contended for by the defendant. 

In support of plaintiff's contention, counsel cite Chi- 
cago, B. & Q. R. Co. v. Healy, 76 Neb. 786, and argue that 
the opinion in that case declares the contract in question 
to be opposed to public policy, and in effect overrules our 
former decisions upon that question. We do not so un- 
derstand that opinion. There the administratrix of a 
deceased employee of the Chicago, Burlington & Quincy 
Railroad Company, who was a member of its relief de- 
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partment, brought suit to recover damages under the 
statute for wrongfully or negligently causing the death of 
the employee. In the opimion upon rehearing it was held 
that the administratrix, who was the beneficiary of a 
deceased member, having received the benefit provided for 
in the certificate of membership, could not maintain an 
action to recover damage for herself caused by such death. 
It was further held that the receipt of such benefit would 
not bar her action as administratrix of the estate of the 
deceased for the benefit of her minor children. While the 
opinion states, by way of argument, that “the. policy of 
our law is to furnish every citizen with speedy redress for 
any injury that he may receive in person or property,.and 
a contract which essentially imposes a penalty upon seek- 
ing such redress is contrary to that policy,” still the fact 
that the plaintiff had dismissed her action at law without 
prejudice and had not obtained or received any compensa-- 
tion by way of damages was the determining factor in 
that case. Again, it must be observed that all of our 
former decisions touching the question here presented 
were cited and approved by the writer of that opinion, 
excepting only the case of Walters v. Chicago, B. & Q. R. 
Co., supra. ; 

Our attention is also directed to the case of Miller v. 
Chicago, B. & Q. R..Co., 65 Fed. 305, 76 Fed. 439. In 
that case it was held by the federal court of Colorado that 
a contract like the one in question was void as against 
public policy, but the majority of the circuit court of 
appeals in affirming that judgment did so upon other 
grounds, and declared that the contract was not void as 
against public policy, and it appears that the affirmance 
was based on a failure to set forth the contract in the 
answer in such a manner as to make it a defense to the 
plaintiff's cause of action. In the case at bar that. defect 
was eliminated by the answer and the evidence. 

Finally, it appears that the plaintiff's contract does 
not deprive him of his action at law. It only requires 
him to make his election either to take the benefits pro- 
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vided by his certificate, or prosecute an action to recover 
all of the damages which are the result of his injury. 
Having made his election, there would seem to be no 
good reason why he should not be bound thereby. To 
hold otherwise requires us to overrule all of our former 
decisions on this question. We feel that we should not 
be called upon to adopt so radical a departure from our 
former views; and, if such contracts are to be declared 
void as against public policy, that declaration should 
come from the legislature, and not from the courts. 

For the foregoing reasons, it seems clear that the dis- 
trict court erred in disregarding the provisions of the 
plaintiff's contract, and that upon the facts of this case 
the judgment should have been for the defendant. The 
judgment of the district court is therefore reversed and 
the cause is remanded for further proceedings not in- 
consistent with this opinion. 

te REVERSED. 
Lerron, J., not sitting. 


SEDGWICK, J., concurring. 


This court was long ago fully committed to the hold- 
ing that a receipt of all benefits provided for in the con- 
tract of the relief department of the defendant company 
is a complete bar to any action for damages arising from 
the same injury for which the relief was received, and 
also that a recovery at law and payment by the company 
of all damages caused by the injury complained of, and 
a receipt of such damages by the injured employee, is a 
complete bar to any claim upon the relief fund arising 
from the same injury. These holdings were put upon the 
ground of the express provision of the contract for relief 
benefits. Some of these decisions were cited in Chicago, 
B. & Q. R. Co. v. Healy, 76 Neb. 786, and it was there 
expressly said that it was not intended to overrule those 
former decisions. In the case last cited it was insisted 
by the company that the provision of the contract with 
the employee, “if any suit shall be brought against said 
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company, or any other company associated therewith as 
aforesaid, for damages arising from or growing out of 
injury or death occurring to me, the benefits otherwise 
payable, and all obligations of said relief department 
and of said company created by my membership in said 
relief fund, shall thereupon be forfeited,” was to be con- 
strued literally and literally enforced. That was the 
question considered and decided in Chicago, B. & Q. R. 
Co. v. Healy, supra. In that case the plaintiff had brought 
a suit against the company for damages, but had dis. 
missed the same without prejudice to a future action be 
fore final judgment, and it was thought that to enforce 
the foregoing provision of the contract under sech cir. ° 
cumstances would be enforcing a forfeiture in the nature 
of a penalty. This court had never gone so far as that, 
and so refused to enforce that provision of the contract 
with the construction contended for. It may be said that 
there is some reason for contracting on the part of the 
empioyee, that all damages that he has suffered on ac- 
count of the injury having been paid by the company and 
received by him, the relief benefit provided for in the 
contract shall be considered to be thereby satisfied. This 
seems to be the idea of the recent legislation which pro- 
vides that in case relief benefits liave been paid and re- 
ceived by the employee that fact shall not be a bar to an 
action for the damages suffered, but such payments of 
relief benefits shall be considered as part payment of the- 
damages suffered and may be offset in a suit to recover 
such damages. The force of our former decisions, from 
which we have refused to depart without action by the 
legislature, and in which it has been held that full pay- 
ment and receipt of all damages will satisfy all claims 
upon the relief fund, has been much strengthened by the 
fact that the legislature, with full knowledge of these 
prior holdings, and while legislating upon the general 
subject, has refused to change the rule established by this 
court. Comp. St. 1909, ch. 21, secs. 4,5. This rule, then, 
still remains and has application to this case, in which 
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the plaintiff has recovered judgment for damages suffered 
by reason of the injury, and has received full payment 
from the company. The reasoning, then, in Chicago, B. 
& Q. R. Co. v. Healy, supra, to the effect that a party 
cannot contract beforehand under penalty and forfeiture 
that he will not litigate a claim that may thereafter 
arise, must be considered as it was there intended. The 
intention was to so apply this ruling as to justify that 
holding that the mere commencement of an action for 
damages, which was dismissed without final judgment 
and without the receipt of any payment of damages by 
the plaintiff, would not work a forfeiture of claims upon 
the relief fund under their contract. If the rule which 
we have established that full payment and receipt by 
the plaintiff of a judgment recovered for damages will 
bar claims from the relief fund predicated upon the same 
injury is to be changed as unjust, it must be done by the 
legislature, and not by the court. 


JOHN LYNN, APPELLEE, V. OMAHA PACKING COMPANY, 
APPELLANT, 


Firep Marcu 16, 1911. No. 16,291. 


1. Master and Servant: INgury To SERVANT: ASSUMPTION OF RISKs. 
Where a master has expressly promised to repair a defect, the 
servant does not assume the risk of an injury caused thereby 
within such a period of time after the promise as would be 
reasonably allowed for its performance. 


Conrriputory NEGLIGENcE. A servant, who has. been 
induced by a master’s promise to continue to work in an unsafe 
place, may do so without being guilty of contributory negligence 
and without assuming the risk of injury, so long as he may 
reasonably expect the master’s promise to be kept, unless the 
danger is so obviously imminent and immediate that no reason- 
ably prudent person would continue to work in that place. Sapp 
v, Christie Bros., 79 Neb. 705, 
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APPEAL from the district court for Douglas county: 
ABRAHAM LL. SUTTON, JUDGE. Affirmed. 


Greene, Breckenridge & Matters, for appellant. 
Smyth, Smith & Schall, contra. 


LETTON, J. 


In March, 1908, the plaintiff was in the employ of de- 
fendant in the hog-killing department of its packing house 
in South Omaha. In this department large numbers of 
men are employed. The evidence shows that after the 
hogs are killed the carcasses are taken from the vat in 
which they are scalded and suspended by the hind legs 
from a hook fastened to a grooved wheel which rolls upon 
an overhead track. During its progress along this track 
while thus suspended the careass is cleaned, scraped, 
washed, and the entrails and head removed by different 
workmen, each of whom occupies a certain station and 
performs a certain assigned duty. The work is required 
to be rapidly performed, it being customary to kill and 
clean from 400 to 500 hogs an hour. One of the first 
operations after the hogs are scalded is to pass them 
through a scraping machine, where most of the hair is 
removed. From this machine the hog is rolled on a 
bench, where a man breaks or disjoints the neck bone 
and cuts the flesh and skin of the neck so that ordi- 
narily thereafter the head is only attached by a small 
portion of flesh and skin. After a number of inter- 
mediate operations, the carcass in its progress reaches 
the tonguer, who stands in a pit about 34 feet below 
the floor. This man cuts the head off and removes the 
tongue. The next men in line are the back shaver and 
belly shaver, and the next man beyond them is the man 
who removes the kidney fat from the inside of the hog. 
This is dropped into a large pan placed on the floor, about 
4 feet wide by 8 or 9 feet long, and 8 or 9 inches. high. 

49 
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‘As the carcass travels along the rail, it passes over the 
center of this pan. Beyond this workman are the gov- 
ernment inspectors, who stamp the carcass, and from 
them it passes directly into the cooling room. The plain- 
tiff, Lynn, at the time of the accident occupied the posi- 
tion of belly shaver. After the hogs passed the tonguer, 
Lynn’s duty was to scrape the remaining hair from the 
belly, and, if the tonguer had been unable to remove all 
the heads, to cut off the heads before the carcass reached 
the kidney fat cleaner. Ordinarily there was about 35 
feet between the pit where the tonguer stood and the fat 
pan, and Lynn had all of this space in which to cut off 
the head while the hog was moving along the track. On 
the day of the accident, the man who had been regularly 
employed as “header,” and whose duty it was to dis- 
locate the necks and nearly behead the animals, was not 
working, and an inexperienced or inexpert man took his 
place. The result was that the number of heads which 
the tonguer was unable to remove as the hogs passed him 
was much increased, and it became necessary for Lynn 
to remove from 10 to 15 heads in the same space of time 
in which ordinarily he would be compelled to remove only 
one or two. The day before the accident the lard pan, 
under the direction of the foreman, had been moved in 
such a manner as to allow Lynn only about 10 feet in 
which to work, instead of 35, and shortening the time 
within which to remove the heads. On that day he told 
the foreman it was impossible to do the work in that 
space. The foreman replied: “Well, you can do it .if 
you want to. There is space enough there.” On that 
day few carcasses came down with the heads on. 
Plaintiff testifies that on Saturday, the day of the 
accident, in the forenoon, there would be about one in 8 
or 10 carcasses on which the head remained, but in the 
afternoon after the “header” was changed there were 
many more. He testifies as follows: “Q. Now, did you 
say anything to the foreman or did the foreman say any- 
thing to you about the removal of those heads? A. Well, 
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I was letting them go past, and he says, ‘Get them off.’ 
Q. He says what? A. I was shaving, letting them go 
past mostly, because of the small space. He says, ‘Get 
them heads off, what you can of them.’ Q. Was that in 
the forenoon or the afternoon? A. This was in the after- 
noon, about 3:30 I should say. Q. What did you say to 
him then when he told you that? A I told him I hadn’t 
enough space to shave. Q. And what did he say then? 
A. ‘Well,’ he says, ‘go ahead and do the best you can, I 
will fix that.’ Q. Well, was the space in which you had 
tu work increased or made larger that afternoon? A. 
No. Q. After he said that, did you continue to take 
off the heads of those that came down, or try to take 
them off? A. Yes, sir. Q. Did you receive any injury 
there that afternoon? A. Yes; I cut this left arm get- 
ting a head off. Q. Now, describe to the jury what you 
were doing at the time you received your injury. A. 
Well, I was shaving those bellies and cutting those heads 
off, all I could cut. The necks were not broken, and it 
was a very hard job to get a knife in between and cut a 
head off there because you had to stoop so low, and the 
pan was here. You couldn’t step in the pan, that would 
be the limit, and I reached over this pan to cut the head 
off, that way (indicating), holding the head by the ear, 
this way, in this hand, and was cutting it, and my foot 
slipped and this knife came around with a swing and 
chopped these tendons off, cut them right across. Q. 
Now, at the time you received your injury, did you have 
hold of anything with your left hand? A. Had hold of 
the ear of the hog. Q. Had hold of the ear of the hog? 
What did you have in your right hand? A. The knife. 
Q. Now, where were you standing at that time with 
reference to this pan in which the lard was put? A. 
Well, reaching over the pan, holding the hog’s head this 
way (indicating) to cut the head off. * * * Q. Tell 
the jury whether or not as you had hold of the ear of the 
hog at that time you were able to walk any farther south 
or follow the carcass any farther? A. I couldn’t do it. 


724 NEBRASKA REPORTS. [VOL. 88 


Lynn v. Omaha Packing Oo. 


I couldn’t go any farther. I had got to the limit. Q. 
Why couldn’t you go any farther? A. I would step into 
the lard pan.” , 
The witness also testified that. relying on the strength 
of the foreman’s promise to attend to the arranging of the 
space, he continued in the work, although he knew it was 
dangerous on account of the lard pan being in the way. 
He also testifies that no definite promise was made as to 
the time when the working space would be restored, but 
that Moore said it would be done at the first opportu- 
nity; that this would be when the rail was stopped—that 
it might be in five minutes, or in an hour, or not until 
Monday. This testimony as to the manner of the opera- 
tion, the complaint made by Lynn, and the promise by 
Moore is corroborated by other witnesses, and is not dis- 
puted; the defense introducing no testimony. 
_ Defendant contends that the court should have in- 
structed the jury to return a verdict in its favor. This 
contention is based upon the propositions that a servant 
engaged in a hazardous occupation assumes the risk of 
the injury to himself from all its obvious dangers, and 
that the bloody, slippery, greasy floor which was a neces- 
sary condition of the occupation caused plaintiff’s foot 
to slip, and this was the proximate cause of the injury. 
If the evidence showed that the slippery condition of the 
floor alone and without the intervention of any other 
factor or element caused the plaintiff’s foot to slip, and 
that this alone was the proximate cause of the injury, 
there might be ground for this contention, but the evi- 
dence convinces us that, while the slippery floor, no 
doubt, was one of the causes for the accident, it did not 
result from this condition alone. It was plainly expected 
of Lynn, and it was his duty, to make an effort to remove 
all the heads that he could. Carcasses were moving in 
front of him at the rate of seven or eight a minute, many 
of them with heads attached. He had only a space of 
about ten feet in which to work, his movements were 
necessarily made rapidly, he had no time to weigh and 
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consider the chances he might take by reaching a greater 
or a less distance over the lard pan to detach the head. 
He believed the condition was temporary, and was justi- 
fied in relying upon the promise that the former space 
would be restored. The conditions were unusual for the 
reason that, on account of the incompetent and inexpe- 
rienced “header, unheaded carcasses were coming in 
unusual and excessive numbers. We think the evidence 
required the submission of the question of defendant’s 
negligence, and that the instruction was properly refused. 

Complaint is made that the court erred in the state- 
ment of the issues and in its instructions concerning the 
issues. We believe it unnecessary to set forth the in- 
structions verbatim. In substance, in addition to the 
usual instructions ag to the burden of proof, preponder- 
ance of evidence, etc., the jury were told that, in order 
to recover, it was incumbent on the plaintiff to prove 
that the defendant was negligent in not providing him 
with a safe place to work; that he received the injuries 
complained of by reason of defendant’s negligence in 
failing to remove the lard pan; and that this failure was 
the direct and proximate cause of the injury. They were 
also instructed that if they found that the space pro- 
vided for plaintiff in which to perform his work was not 
reasonably sufficient to enable him to perform his work 
with reasonable safety, and that after he ascertained this 
fact he complained to the foreman, who promised that 
the space should be enlarged, and if they found that 
plaintiff continued to work in reliance upon this 
promise, then he was entitled to recover for any injury 
occurring by reason of the insufficient space or room in 
which to perform the work, unless they found that the 
danger was so open and obvious that an ordinary, care- 
ful, and prudent person would have refused to perform 
the same, They were further instructed that, even if the 
promise had been made, this alone would not make the 
defendant liable; that the evidence discloses that the 
plaintiff was working in a slippery, greasy place, and 
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among the risks which were inherent in his service was 
the risk that his feet might slip and slide in the grease 
and filth on the floor, and if they believed from the evi- 
dence that while in the act of beheading a hog the plain- 
tiff slipped and lost his balance, and the slippery floor 
was the proximate cause of the injury, then the plaintiff 
was not entitled to recover, for the reason that he as- 
sumed the risk of the slippery floor. These instructions 
with the others given seem to present the issues fairly. 

It is complained that the fifth instruction “does not 
‘submit the negligent insufficiency of the space as a ques- 
tion of fact, but it assumes that the space” was too small, 
and that the defendant was negligent. But the second 
instruction told the jury that it was incumbent on the 
plaintiff to prove that the defendant was negligent in not 
providing plaintiff with a safe place to work, and the 
fifth instruction in this respect is as follows: “You are 
instructed that if you believe from a preponderance of 
the evidence that on the day of the accident the space or 
room provided for the plaintiff in which to perform his 
work was not reasonably sufficient to enable him to per- 
form his work with reasonable safety,” etc. It will be 
seen that defendant’s negligence was not assumed by the 
court, but whether negligence existed or not was left to 
be determined by the jury. The remainder of this in- 
struction lays down thle principle announced in Sapp v. 
Christie Bros., 79 Neb. 701, 705. The syllabus to the lat- 
ter opinion is: “A servant, who has been induced by a 
master’s promise of repair to begin or coutinue to work 
with defective appliances, may use such defective ap- 
pliances without being guilty of contributory negligence 
and without assuming the risk of injury from such de- 
fects, so long as he may reasonably expect the master’s 
promise of repair to be kept, unless the danger from 
using such defective appliances is so obviously imminent 
and immediate that no reasonably prudent person would 
begin or continue to work with them.” 

Defendant contends that this principle is not applicable, 
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because in Sapp v. Christie Bros., supra; Lee v. Smart, 45 
Neb. 318, and Sioux City d P. R. Co, v. Finlayson, 16 
Neb. 578, the defect was not a matter in dispute; and, 
further, because the time in which Lynn expected the 
change to be made had not commenced to run. As to the 
first point, we are of opinion that the evidence clearly 
shows the curtailed space was insufficient, and the fore- 
man virtually acknowledged this to be the fact by his 
promise to change. When we consider the work that was 
expected of plaintiff, his facilities for performing it, and 
the time and space allotted, we think the jury were justi- 
fied in finding the place defective. 

As to the second point, Lynn expected the change to be 
made as soon as convenient, and we think it clear that 
the time during which he continued in the employment 
after the promise was within a reasonable time for the 
promise to be made good. As he says, he did not expect 
the work of the gang to be stopped for him, but he did 
expect that the change would be made at the first con- 
venient opportunity. It is unnecessary to consider the 
veasons for this principle. They may be found set forth 
in the extensive note to Jilinois Steel Co. v. Mann, 40 
L. R. A. 781 (170 Tl. 200); Rice v. Hureka Paper Co., 
174 N. Y. 385, 62 L. R. A. 611; Swift v. O'Neill, 187 M11. 
337; as well as in the opinions of this court above referred 
to. We think this case is within the rule. 

The judgment of the district court is 

AFFIRMED. 


GrorGE W. ABBOTT, APPELLEE, V. CHICAGO, BURLINGTON 
& QUINCY RAILROAD COMPANY, APPELLANT. 


Foren Marca 16, 1911. No. 16,265. 


1. Railroads: Fires: Evipencre. In an action against a railway com- 
pany for negligently causing or permitting fire to escape from 
its locomotives, evidence to the effect that the coal used therein 
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burned slowly and retained fire for a considerable length of 
time is relevant and material. 


In an action of that character, where the 
particular engine which caused the fire cannot be fully identi- 
fied, evidence that about the time of the injury sparks and burn- 
ing coals were frequently discharged from the defendant’s en- 
gines while they were passing the plaintiffs property upon pre- 
vious occasions is relevant and competent as tending to show 
habitual negligence and to make it probable that the plaintiff’s 
injury proceeded from the same quarter; but, if the engine 
which emitted the fire is fully identified, evidence as to the con- 
dition or conduct of other engines is irrelevant and immaterial. 


3. : . In the trial of a case involving the al- 
leged negligent setting out a fire by a railway company, if the 
charge is general and no attempt is made to compel the pleader 
to state the particular engine responsible for the fire, and no 
request is made to require the plaintiff to marshall his evidence 
so as to develop whether he depends upon proof that a particular 
engine or an engine which he cannot identify emitted the fire, 
the court may permit evidence to be received to show that about 
the time of the injury the defendant’s engines while passing near 
the plaintiff’s property frequently emitted sparks and coals of 
fire which lodged on or about said buildings, or so far distant 
from the railway track as that property was situated there- 
from. 


4, Trial: EvipeNcE: OpsEcTions. In that event, an objection that no 
proper foundation has been laid for the introduction of the 
evidence is not sufficient to challenge the trial court’s attention 
to the contention that the plaintiff has not introduced evidence 
tending to show that an unknown engine caused the fire. 


5. Railroads: Fires: Evmencse. “In an action for damages for neg- 
ligently setting out a fire, the origin of the fire may be proved 
by circumstantial evidence.” Kearney County v. Chicago, B. & 
Q. R. Co., 76 Neb. 861. 


APPEAL from the district court for Custer county: 
Bruno O. HOstetTLer, JUDGE. Affirmed. 


J. H. Kelby, F. EH. Bishop and H. F. Rose, for appel- 
lant. 


8S. A. Holcomb and C. H, Holcomb, contra. 


VoL. 88] JANUARY TERM, 1911. 729 


abbott v. Chicago, B. & Q. R. Co. 


Root, J. 


This is an action to recover damages for the loss of a 
barn and several outbuildings destroyed by fire, which 
the plaintiff alleges was negligently kindled by the de- 
fendant. The plaintiff prevailed, and the defendant ap- 
peals, 

There was no error in permitting the plaintiff to prove 
that Sheridan coal burns slowly and retains fire longer 
than bituminous coal. The testimony is undisputed that 
Sheridan coal is a lignite, and is used by the defendant in 
its locomotives on the division of the railway which in- 
cludes the station of Broken Bow, where the plaintiff's 
property was located. These facts, while collateral, tend 
in some degree to sustain the plaintiff’s contention that 
sparks emitted from the defendant’s engine will retain 
fire while traversing a space equal to that intervening be- 
tween the railway and the plaintiff’s barn. Blomgren v. 
Anderson, 48 Neb. 240; Farmers State Bank v. Yenney, 
73 Neb. 388; Fitch v. Martin, 84 Neb. 745; Young v. Kin- 
ney, 85 Neb. 131. 

The assignment based upon the admission of testimony 
to the effect that about the time of the fire, and for some 
months prior thereto, the defendant’s engines cast out 
sparks in the neighborhood of the plaintiff’s barn, which 
were carried a distance equal to or greater than that in- 
tervening between said premises and the defendant’s 
main track, presents a more serious question. The rule 
stated in 2 Shearman and Redfield, Negligence (5th ed.), 
sec. 675, appeals to us as reasonable: “And when the 
particular engine which caused the fire cannot be fully 
identified, evidence that sparks and burning coals were 
frequently dropped by engines passing on the same road 
upon other occasions, at or about the time of the fire, be- 
fore or after, is relevant and competent to show habitual 
negligence, and to make it probable that the plaintiff's 
injury proceeded from the same cause.” If, however, the 
engine which emitted the fire is fully identified, then evi- 
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dence as to the condition of other engines, or that fire 
escaped therefrom, is irrelevant. In this case the pleader 
did not charge that any particular engine caused the fire, 
and no attempt was made by motion to compel him to 
make the petition more certain. Upon the trial the greater 
part of this evidence was received before the trial court 
was informed whether or not the fire was caused by a par- 
ticular engine. Subsequently it appeared that, if one of 
the defendant’s engines were responsible, it probably was 
a locomotive attached to an east-bound passenger train, 
No. 42, or an engine attached to a west-bound freight 
which left the station immediately after the passenger 
train departed eastward. No motion was made to com- 
pel the plaintiff to marshall his evidence so as to first in- 
troduce testimony tending to prove whether a known or 
an Ul wn engine caused the fire, nor was any motion 
made to strike out the testimony after it became evident 
that the freight engine was probably responsible for the 
conflagration. The defendant objected to this evidence for 
the alleged reason that a sufficient foundation had not 
been laid, but it does not appear that the objection was 
predicated upon the plaintiff’s failure to testify that he 
did not know and could not prove that a particular en- 
gine set out the fire. For all the trial court was advised, 
counsel was assuming that the witness had not shown 
himself qualified to testify to the fact that the defendant’s 
engines usually emitted sparks. Upon this theory the 
objection was properly overruled. We do not think that 
the trial court erred in receiving the evidence. 

Since the verdict is for the plaintiff, we should consider 
the evidence in the light most favorable to him. The plain- 
tiff’s barn was south of the defendant’s right of way, which 
extends east and west, and was 135 feet from the nearest 
track and about 200 feet from the main track. The fire 
was discovered about 2 o’clock P. M. About 1 o’clock 
Mrs. Abbett went to the barn to search for eggs, and she 
says no other person was in the building nor was there 
any fire therein at that time, and no one had occasion to 
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go there till after the fire. At 1:45 P. M. the defendant’s 
freight train departed from the station. For some time 
prior thereto the engine had been used in the yards for 
local work, which would permit it to come within 185 
feet of the barn, and a strong wind was blowing from the 
west and northwest. There were no doors or windows on 
the northern side of the barn, but the shingles were warped 
and loosened by the heat and prevailing drought, so that 
openings between them would easily admit sparks and 
cinders. The fire evidently was kindled in the haymow on 
the north side of the barn. All of these facts, considered 
in connection with the quality of coal consumed in the 
defendant’s engines, and the further fact that there is no 
other reasonable explanation for the fire, tend to prove 
the plaintiff's contention. The defendant did not produce 
any member of either train crew, and we have no proof 
that the engines were carefully and prudently managed 
and controlled. There is therefore sufficient evidence to 
sustain the verdict. Burlington & MI. R. Rk. Co. v. West- 
over, 4 Neb. 268; Union P. R. Co. v. Keller, 36 Neb. 189; 
Rogers v. Kansas City & O. R. Co., 52 Neb. 86; Kearney 
County v. Chicago, B. é Q. R. Co., 76 Neb. 861. The de- 
fendant’s contention that the fire originated from another 
source was submitted to the jury, and their verdict is 
sustained by the evidence on this issue. The instructions 
are fair, the recovery is not excessive, and we find no 
error prejudicial to the defendant. 
The judgment of the district court therefore is 


AFFIRMED. 
Lerton, J., not sitting. 
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WILLiamM P. CONN ET AL., APPELLEES, V. CHICAGO, BuR- 
LINGTON & QUINCY RAILROAD COMPANY, APPELLANT. 


i Frren Mancw 16, 1911. No. 16,287. 


1. Railroads: ConstrucTIon or RoapseD: Lianmrry. A railway com- 
pany by acquiring a right of way also secures the right to 
construct and maintain a roadbed in a lawful and proper man- 
ner, and, if in so doing it does not unnecessarily or negligently 
injure its grantor or his successors in interest, it is not liable 
to them for injuries inflicted as an incident to that construction 
and maintenance. 


2. Waters: ConstxucTIon oF RospBen: NEGLIGENCE. The mere fact 
that a railway roadbed interferes with surface water not flow- 
ing in any drain or watercourse will not sustain a finding of 
negligent construction in an action brought to recover damages 
for obstructing the flow of such water. 


In an action to recover damages for a 
railway company’s alleged negligence in constructing its road- 
bed so as to interfere with the drainage of surface water, the 
jury should be instructed that if the roadbed did not obstruct the 
natural drains and watercourses through which accumulated 
surface water was wont to flow while the premises were in a 
state of nature, or if those drains were obstructed by the de- 
fendant, so long as it substituted an artificial way of equal 
capacity and efficiency, it was not negligent in constructing a 
solid, continuous roadbed for its railway. 


APPEAL from the district court for Lancaster county: 
WILLARD E. Stewart, Jupven. Reversed. 


J. HE. Kelby and Ff. H. Bishop, for appellant. 
Greene & Greene, contra. 


Root, J. 


The plaintiffs allege that the defendant “negligently 
and carelessly threw up and built an embankment across 
said lands in such a manner as to deprive all of said lands 
to the east of said erabankment of drainage facilities for 
surface waters which had theretofore been afforded by 


VoL. 88] JANUARY TERM, 1911. 733 


Gonn v. Chicago, B. & Q. R. Co. 


the natural slope of said land southeast of the Nemaha 
river, and plaintiffs allege that defendant has negligently 
and carelessly maintained said embankments * * * 
to this time.” No motion was filed to make the petition 
more definite and certain, and, under the general allega- 
tion of negligence, any evidence was relevant which 
tended to prove that the defendant had violated any 
duty it owed the plaintiffs with respect to the subject of 
the litigation. Omaha & R. V. R. Co. v. Wright, 49 Neb. 
456; Union P. R. Co. v. Vincent, 58 Neb. 171. The de- 
fendant answered by way of a general denial, and pleaded 
that its embankment was properly and skilfully con- 
structed with respect to the maintenance and operation 
of its railway “and also with regard to the drainage of 
surface and flood waters on the lands adjacent thereto, 
and that said railroad and embankment have remained 
in practically the same condition as constructed for more 
than ten years prior to July, 1907,” etc. A general de- 
murrer to this defense was sustained. Error is assigned, 
but not argued, with respect to this ruling, and it will 
not be further considered. 

The evidence discloses that the plaintiffs’ land is sit- 
uated in the valley of the Nemaha river; that the defend- 
ant’s railway is between the river and the plaintiffs’ 
land, and is constructed upon an embankment elevated 
about four feet above the surface of the valley. The 
elevation of the land increases to the northward, and 
the general course of the surface water is south and 
southeast toward the river. A highway, also constructed 
upon an embankment, runs northwest and southeast im- 
mediately east of the plaintiffs’ land. The evidence tends 
strongly to prove that before the railway was constructed 
a draw or ravine extended from the Nemaha northwest- 
ward to a point within the defendant’s right of way and. 
close to the southeast corner of the land described in the 
petition, and that it furnished a way for surface water 
which accumulated thereon. The evidence also tends to 
prove that the defendant constructed its grade across 
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this draw and provided no opening for the escape of 
water, but constructed a shallow ditch within its right of 
way north of and parallel to its railway eastward, and 
that the water thereby deflected eastward eventually 
flowed into a natural watercourse. At the point where 
the highway crosses the right of way there is a small 
culvert. The evidence tends to prove that this ditch, at 
the time of the alleged injuries, was choked by vegeta- 
tion, and the culvert was insufficient to afford a way for 
the waters, but we find no allegation in the petition 
charging any neglect of duty concerning this ditch or the 
culvert. 

In the sixth paragraph of its charge, the court in- 
formed the jury: “If you believe from the evidence that 
the defendant railroad company, in the construction of 
its roadbed across the land described in plaintiff’s peti- 
tion, failed to provide for the passage and discharge of 
. such waters as naturally flowed across such roadbed, or 
which might be reasonably expected to so flow, and that 
defendant’s said roadbed is so constructed as to dam the 
water anc cause it to flow back over said land, and that 
plaintiff's growing corn was injured because of the neg- 
ligent construction of its said embankment, then said de- 
fendant would be liable for such damages. * * * If, on 
the other hand, you believe from the evidence that injury 
to plaintiffs’ crops * * * was not caused by the em- 
bankment upon defendant’s right of way, or that said 
embankinent was not negligently constructed, or that 
said embankment did not obstruct the natural flow of 
surface water, * * * then the plaintiffs would not be 
entitled to recover in this action.” 

The defendant’s argument principally concerns its 
contention that the damages now sued for were within 
the contemplation of the parties at the time it acquired 
its right of way, that such damages were released by the 
conveyance or proceedings whereby that right was secured, 
and that, in any event, it has acquired by prescription the 
right to maintain the roadbed in its present condition. 
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The giving of the sixth instruction is also assigned as 
error, and the assignment is briefly argued. The plain- 
tiffs contend that any interference by the defendant with 
the movement of surface waters, whereby their crops 
were injured, creates a liability on its part, and that the 
cause of action arose at the time of the injury. 

In Morrissey v. Chicago, B. & Q. R. Co., 38 Neb. 406, 
the general proposition that the common Jaw rule with 
respect to the right of a proprietor to control surface 
water is announced. In that case the plaintiff alleged, 
but did not prove, that the railway embankment was neg- 
ligently constructed, and it is said, in effect, that the 
fact that the defendant’s embankment obstructed the 
passage of water which overflowed the plaintiff's land did 
not prove negligence. In Anheuser-Busch Brewing Ass’n 
v. Peterson, 41 Neb. 897, it is held that every proprietor 
may improve his property by doing whatever is reason- 
ably necessary for that purpose, and will not become 
answerable so long as he is not guilty of negligence. In 
that case the proprietor was negligent in leaving a de- 
pression in his lot and so situated that surface waters 
which accumulated therein percolated through the soil 
into a vault, and thence into his neighbor’s ice house, and 
the lot owner was held liable for damages. In Lincoln 
& B. A. R. Co. v. Sutherland,-44 Neb. 526, the common 
law rule is recognized, but tempered by an application 
of the doctrine that one should so use his own property 
as not to unnecessarily and negligently injure another, 
and, because a natural drain had been obstructed by the 
defendant, it was held liable for damages. In City of 
Beatrice v. Leary, 45 Neb. 149, the defendant had inter- 
fered with a natural outlet for accumulated surface 
waters and was held liable. In Jacobson v. Van Boen- 
ing, 48 Neb. 80, the principle is again announced. 

Subsequently, in a long line of decisions, unnecessary 
to cite, this court say that a proprietor may improve his 
premises in any proper manner, although he may thereby 
interfere with diffused surface water, without becoming 
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liable to his neighbor, provided he does not unnecessarily 
or negligently injure him. Of course, he has no right to 
gather surface water together and pour it, out of 
the natural course of drainage, upon his neighbor’s 
premises. Nor, if surface water has reached a natu- 
ral drain, whether a stream, ravine or draw, has the 
one proprietor a right to dam the way and change the 
course of the water so as to cause it to flow back upon or 
over another propvietor’s premises. Chicago, R. I. & P. 
R. Co. v. Shaw, 63 Neb. 380. The defendant is not situ- 
ated with respect to adjoining or nearby owners as would 
a person be who is not engaged in the business of a com- 
mon carrier. The carrier’s first duty is to the public; it 
must so construct and maintain a roadbed that it may 
safely transport the freight and passengers entrusted to 
its care. If in that construction it takes or damages the 
property of any person, it must pay just compensation 
therefor, and when that payment has been made, there 
should be no question of the carrier’s right to enjoy the 
privilege for which it has paid. If no part of the citizen’s 
property has been taken, but by reason of the construc- 
tion or operation of the railway his property is injured, 
he may recover in an action therefor. In the absence of 
a grant binding all persons affected and to be affected 
thereby, this court does not recognize the right of a 
railway company to obstruct the channel of a natural 
watercourse or drain, but has said that a continuing duty 
is imposed upon the carrier to permit the water to flow 
therein as it did in a state of nature, or to provide an- 
other adequate way therefor. And, in case of a failure 
to perform that duty, the injured person’s cause of action 
arises at the time of the injury. Morse v. Chicago, B. & 
Q. R. Co., 81 Neb. 745. 

But this court has not said that, because a railway com- 
pany constructs a roadbed so that it will interfere with the 
flow of diffused surface water under ordinary conditions, 
it is negligent, or that thereby it unnecessarily injures the 
coterminous proprietor. Should the company pierce its 
roadbed and install culverts at points where water did 
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not in a state of nature accumulate and flow in a body, 
the lower proprietor would have his cause of action 
against the company for gathering surface water together 
and pouring it in a quantity upon his land. The evidence 
does not clearly establish the defendant's liability, so that 
it has just cause to complain of instructions that permit 
a recovery on other than lawful grounds. Instruction 
nunibered. 6, it seems to us, permits a recovery for condi- 
tions which the defendant had a right to bring about 
when it acquired its right of way, and that, considering 
the petition and the proof, the giving of that instruction 
is prejudicial error. 

We think that the court should have given instruction 
numbered 5, requested by the defendant. Instruction 
numbered 5, given by the court on its own motion, is not 
an incorrect definition of negligence considered as an ab- 
stract proposition, but it may have misled the jury. “A 
reasonable man. guided by those considerations which 
ordinarily regulate the conduct of human affairs,” might 
be ignorant of the first principles controlling railway en- 
gineering and construction, and might conclude that a 
free way for surface water, rather than the permanence of 
a roadbed, should be the controlling factor in the con- 
struction and maintenance of a railway. The jury should 
have been told that, in so far as the roadbed interfered 
with the flow of diffused surface water, it did not invade 
the plaintiffs’ rights and no recovery could be based 
thereon, and that so long as the carrier did not obstruct 
the natural drains and watercourses through which the 
surface water complained of would flow, were the land in 
the state of nature, or if those drains are obstructed by 
the defendant, so long ag it furnished a sufficient substi- 
tute therefor, it was not negligent in constructing a solid 
continuous roadbed for its railway. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 

Fawcert, J., not sitting. 

50 
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JOHN F*, REAMS, APPELLANT, V. ALBERT W. SINCLAIR, 
APPELLEE. 


Firep MarcH 16, 1911. No. 16,346, 


1. Ejectment: Evmence: Surricrency. As a general proposition, the 
plaintiff in ejectment must recover, if at all, upon the strength of 
his own title, and not upon the weakness of his adversary’s. 


2. Courts: Jurispicrion. The courts of Illinois have no authority by 
partition proceedings to transfer title to real estate in Nebraska. 


8. Estoppel: Recirats IN Derxep. The recitals in a master’s deed 
which purports to convey title to real estate in Nebraska, but 
executed in a suit prosecuted in the circuit court of Illinois, are 
not competent proof, against a stranger to the record and not in 
privity therewith, of the death of a person whose lands are 
sought to be conveyed thereby, or of any fact that might estop 
the legal representatives of such deceased person from asserting 
title to the land. 


4. Ejectment: Eviwence: Surricrency. A plaintiff in ejectment, who 
has not established a prima facie right to the possession of the 
premises, is in no position to urge that the defendant is a tres- 
passer. 


APPEAL from the district court for Franklin county: 
Harry S. DUNGAN, JupDGR. Affirmed. 


A. H. Byrum and G. J. Marshall, for appellant. 
H. W. Short and W. C. Dorsey, contra. 


Root, J. 


This is an action in ejectment. From a judgment ren- 
dered upon a directed verdict in the defendant’s favor, 
the plaintiff appeals. 

The petition contains the ordinary allegations with 
respect to the plaintiff's title and the defendant’s wrong- 
ful possession. The answer is a general denial. The 
plaintiff by documentary evidence traced title from the 
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United States to Fred Smith. Over the defendant’s ob- 
jections the plaintiff introduced in evidence the record of 
a deed executed by W. R. Curren, master in chancery, in 
and for Tazewell county, Illinois, which purports to con- 
vey title to the plaintiff’s grantor. There are recitals in 
this instrument to the effect that it was made in chancery 
proceedings pending in the circuit court of Tazewell 
county, in an action wherein Deitrich C. Smith, Habbe 
Velde, Luppe Luppen, as surviving partners of T. & H. 
Smith & Company and of the firm of Pekin Plow Com- 
pany, and Carrie Smith, Susan Velde and Catherine 
Luppen were complainants, and Louise Smith, as surviv- 
ing wife and administratrix of the estate of Frederick C. 
Smith, deceased, and others were defendants, and that in 
said proceedings definitely described tracts of land in 
Illinois, South Dakota and Nebraska were ordered sold 
by the master, etc. 

The tract involved in this action contains 80 acres, of 
which 50 acres are cultivated; all of it is rough, and the 
defendant occupied it for about two years preceding the 
commencement of the action. Six months’ written notice 
to quit was served upon the defendant before this action 
was commenced. There is no proof of the circumstances 
under which the defendant secured possession of the land, 
whether under a claim of right or by force of arms, nor 
to show whether Fred Smith, or any person by his author. 
ity, at any time occupied the premises. There is no proof 
other than the recitals in the master’s deed that Fred 
Smith is dead, nor is there a scintilla of evidence that 
T. & H. Smith & Company or the Pekin Plow Company at 
any time had any interest in the land, or that Fred Smith 
held title thereto for these partnerships or either of them. 
Under these circumstances did the court err in directing 
a verdict for the defendant? The cause is submitted on 
the theory that the proceedings in Illinois were in parti- 
tion. Upon that hypothesis the decree of the Illinois cir- 
cuit court could not in itself affect the title to land in 
Nebraska. 
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In Schick v. Whitcomb, 68 Neb. 784, we held that parti- 
tion proceedings are in rem, and that the courts of one 
state have no jurisdiction to partition lands lying within 
the boundaries of another. See, also, Cartwright v. 
Pettus, 2 Ch. Cas. (Eng.) 214, 22 Eng. Rep. (Reprint) 
916; Wimer v. Wimer, 82 Va. 890; Pillow v. Southwest 
Virginia Improvement Co., 92 Va. 144; Farmers Loan & 
Trust Co. v. Postal Telegraph Co., 55 Conn. 334. If the 
suit in Illinois were prosecuted to distribute the assets of 
a partnership dissolved by the death of a partner, as — 
seems possible from the recitals in the deed, and if Fred 
Smith held title to this land for the benefit of the firm, 
the legal effect of a decree rendered by a court having 
yarisdiction of all persons interested in the firm and of 
the legal representatives of Fred Smith, if he is dead, 
would be entirely different from that of a decree rendered 
in ordinary partition proceedings. 

In the instant case there is no proof that any part of 
the consideration for the master’s deed was paid to any 
heir, devisee or other legal representative of Fred Smith, 
nor were any circumstances brought to the district court’s 
attention tending to prove that, by reason of the conduct 
of the owners of the land, they parted with their interest 
therein. It is not made to appear that the defendant 
holds under Fred Smith or his successors in interest. 
For all the record discloses, he may hold under a tax deed. 
In that event his title would flow direct from the state, in- 
dependent of all estates theretofore vested in any person. 
In the condition of the record, the recitals in the master’s 
deed did not bind the defendant. Costello v. Burke, 63 
Ja. 361; Aftller v. Miller, 68 Ia. 387. Since the plaintiff 
did not prove a prima facie title to the land or the right 
to the possession thereof, he is not in position to invoke 
the rule that any title is sufficient as against a mere 
trespasser. Hammond v. Shepard, 186 Ill. 285; DeLand 
v. Dixon Power & Lighting Co., 225 Ill. 212. We find 
nothing in this record to take the case. out of the general 
rule that the plaintiff in ejectment must prevail, if at all, 
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upon the strength of his own title, and not upon the weak- 
ness of his adversary’s. 
The judgment of the district court therefore is 


AFFIRMED, 
Lerron, J. not sitting. 


LEB CARD, APPELLANT, V. ROSALLIE J. MIX Pr AL,, 
APPELLEES. 


Firep MarcH 16, 1911. No. 16,284. 


Appeal: Questions or Fact: Review. Where material and relevant 
’ deeds introduced in evidence by plaintiff tn a suit to quiet title 
are omitted from his bill of exceptions, the facts will not be 
considered cn appeal for the purpose of passing on his assign- 
ments of error. 


AppKAL from the district court for Dawes county: 
Witiiam H. WESTOVER, JUDGE. Affirmed, 


Lee (crd, pro sé. 
A. W. Crites, contra. 


Rose, J. 


This is a suit to quiet in plaintiff the title to two 80- 
acre tracts of land in Dawes county. The title to one 
tract was quieted in William M. Mix, defendant. The 
undivided three-fourths interest in the other tract was 
quieted in plaintiff, and the undivided one-fourth in 
Rosallie J. Mix, defendant. Plaintiff appeals. 

A determination of the questions presented by plaintiff 
in seeking a reversal would require an examination of the 
facts disclosed by the evidence. The bill of exceptions 
shows on its face that a number of important deeds intro- 
duced in evidence by plaintiff have been omitted there- 
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from. These missing documents were both material and 
relevant, and without an examination thereof it cannot 
be said they do not contain recitals justifying the findings 
of the trial court. They cannot be examined because 
they are not in the bill of exceptions. Since the evidence 
on which the trial court acted is not all here, questions 
of fact cannot be examined for the purpose of passing on 
plaintiff's assignments of error. Nelson v. Jenkins, 42 
Neb. 138; Alling v. Fisher, 55 Neb. 239; Girard Trust Co. 
v, Paddock, ante, p. 359. 
AFFIEMED. 
Lerron, J., not sitting. 


F. J. GENTRY, GUARDIAN, APPELLANT, V. SARAH A. BRARSS 
BT AL., APPELLEES, 


Firrp Marcu 16, 1911. No. 16,336. 


Election of Remedies: Procemptnes In ANOTHER STATE. Where a 
guardian, without authority of court, sells a mortgage belonging 
to his ward, and afterward converts the proceeds to his own 
use, the ward, or the court and a new guardian for him, may 
elect to sue the defaulter’s bondsmen for the full amount of the 
defaleation; and, if they do so, a court in another state may 
respect the election thus made and dismiss a subsequent suit by 
the ward to foreclose the mortgage on which the defaulter re- 
alized the money converted, 


APPEAL from the district court for Buffalo county: 
Bruno O. Hostetter, Jupen. Affirmed. 


Warren Pratt, for appellant. 
N. P. McDonald and J. N. Dryden, contra. 


Rosa, J. 


This is a suit to foreclose a mortgage for $1,000 on a 
residence property in the city of Kearney. When the mort- 
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gage was owned by Otto J. Worrell, a minor, his guard- 
ian, John B. Worrell, undertook to sell and transfer 
it to Edward J. Scott, and received therefor $1,010. 
Later the guardian converted to his own use the money 
thus obtained, and afterward absconded. F, J. Gentry 
succeeded him as guardian, and brought this suit on be- 
half of the ward to foreclose the mortgage, alleging that 
the sale to Scott was void. The defendants are Sarah A. 
and Sylvester Bearss, mortgagors, Frank E. and Anna L. 
Wilcox, subsequent purchasers of the real estate, and Ed- 
ward J. Scott, purchaser of the mortgage. Each of the 
guardians named received his appointment from the 
probate court of Grant county, Oklahoma, and both of 
them and the ward reside in that state. The case has 
been twice tried in the district court. At the first trial, 
defenses that plaintiff had no legal capacity to: sue and 
that Scott was the owner of the mortgage were sustained 
and the action dismissed. Plaintiff apppealed to this 
court and procured a reversal, for the reasons that plain- 
tiffs want of capacity to sue had been waived and that 
the sale to Scott was void as having been made without 
authority of court. The facts and rulings are more fully 
stated in the former opinion. Gentry v. Bearss, 82 Neb. 
787. When the case reappeared in the district court the 
following facts were pleaded as a new defense: Under 
the statutes of Oklahoma the guardian, in the manage- 
‘ ment of his ward’s estate, is under the control of the 
county court, and pursuant to an order thereof plaintiff, 
before this suit was instituted, commenced an action in 
the district court of Grant county, Oklahoma, to recover 
from the defaulting guardian and the sureties on his 
bond the amount due from him to his ward, including 
the money received from Scott. That action is still pend- 
ing. The second trial also resulted in a dismissal, and 
plaintiff has again appealed, 

Plaintiff asserts that the ownership of the mortgage is 
the sole question in the case, that it was determined 
against defendants on the former appeal, and that con- 
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sequently the dismissal cannot stand. It is obvious, how- 
ever, that a new defense has been interposed. In the 
former opinion it was observed: “It is not questioned 
but that plaintiff might have sued Worrell and his bonds- 
men, but the plaintiff has the right of election as to which 
course he will pursue, and it is not for defendants to dic- 
tate.” Gentry v. Bearss, 82 Neb. 787. It is now iusisted 
by defendants that plaintiff elected to pursue the bonds- 
men, that he is bound by that election, and that the pres- 
ent suit was properly dismissed. The Oklahoma statutes 
applicable to this inquiry are in the record. They show 
that the guardian, in the management of the ward’s es- 
tate, is under the directions of the county court. Gentry 
vo. Bearss, 82 Neb. 787; In re Ross, 6 Cal. App. 597, 92 
Pac. 671. The evidence discloses that before the present 
suit was brought plaintiff was ordered by the county 
court of Grant county, Oklahoma, to bring an action on 
the bond of the former guardian for the full amount of 
his defalcation, and that the order was obeyed. That 
suit is pending in the district court of the county named. 
The petitions therein alleges that the entire estate was 
squandered, and prays for judgment for $2,000. The 
trust funds in the hands of the defaulter were approxi- 
mately $1,700. A witness testified, without objection, to 
plaintiff’s admissions in connection with the bringing of 
both suits as follows: ‘He said that the guaranty com- 
pany brought the suit. He knew nothing about it, but he 
wasn’t certain whether they brouglt it in their own name 
or in his name, but he took no part in bringing the suit; 
that he had been instructed to sue the bonding company, 
and that was as far as his interests extended in the 
matter.” 

It therefore clearly appears that plaintiff, pursuant to 
the order of the court having authority to control! his 
actions as guardian, sued the defaulter on his bond for 
the converted money received for the transfer of the mort- 
gage. That the sureties are liable for such a defalcation 
on part of their principal is a well-settled proposition of 
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law. “Where a guardian illegally sells and transfers the 
property of the ward contrary to the act of assembly,” 
say the court of appeals of Maryland, “without a pre 
vious order of the orphans’ court, and converts the pro- 
ceeds to his own use, it is no answer to an action on the 
bond by the ward, that under the act of assembly the sale 
itself is void and passed no title to the purchaser.” 
State v. Murray, 24 Md. 310. A double recovery cannot 
be sanctioned. Plaintiff cannot recover from the sureties 
jin a suit on the bond the entire sum of the defalcation 
and in addition foreclose the mortgage on which the de- 
faulter realized $1,010 of the money converted. The ward, 
or the court and guardian for him, had the right of elec- 
tion. McNeil v. Morrow, Rich. Ch. Rep. (S. Car.) 172; 
Bevis v. Heflin, 63 Ind. 129; Tealey v. Hoyte, 3 Tenn. Ch. 
561. What was done by the court having jurisdiction over 
the guardianship and by the present guardian amounted 
to an election to pursue the sureties 

The trial court in the present case properly respected 
the election thus made, and the dismissal is 

AFFI2MED. 
Lerton, J., not sitting. 


JouN W. INGLES, APPELLANT, V. CHARLES F. GROTHE, 
APPELLEB. 


Firep Marca 16, 1911. No. 16,344. 


Appeal: Conriictine Evmence. In an action at law, where no 
question of law is involved, and the evidence is conflicting and 
so evenly balanced that it would be sufficient to sustain a judg- 
ment either way, the judgment of the district court will not be 
disturbed on appeal. 


APPEAL from the district court for Saline county: 
Lestin G. Hurd, Jupce. Affirmed. 
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Hastings & Ireland and J. H. Grimm & Son, for appel- 
lant. 


Price & Abbott, contra. 


FAWCETT, J ; 


Plaintiff alleges that he is the owner of the northeast 
quarter of section 9, township 7, range 3, in Saline 
county; that the defendant at many and divers times be- 
tween October, 1905, and the 1st of November, 1907, 
“forcibly and illegally entered said premises, and with- 
out the consent of the plaintiff tore down and damaged 
his fences thereon, dug holes and ditches in the ground, 
ploughed, scraped and made embankments thereon, and 
hauled dirt and soil from said premises, and appropriated 
the same to his own use,” to the great damage of plaintiff, 
etc. The answer is a general denial, coupled with the 
plea that defendant has an easement over plaintiffs land 
for a millrace used in connection with his water-power 
mill, and that all of the work done and soil removed was 
within the limits of said millrace, which defendant and 
his grantors have used for mill purposes ever since the 
year 1870. The reply admits the easement, but denies all 
the other allegations of the answer. A jury was waived, 
and trial had to the court. Defendant prevailed, and 
plaintiff appeals. 

The case was tried in the district court upon the theory 
that defendant has an easement only for his millrace 
across plaintiff's land, and that he has no right to take 
the soil from plaintiff’s land to repair his race upon other 
lands, but that within the limits of his race he can use 
the soil as he sees fit; and the contention, upon which a 
large amount of testimony was offered on each side, was as 
to the eastern or northern boundary of the race. If that 
boundary is as testified to by plaintiff and his witnesses. 
defendant was a trespasser, and plaintiff should have re- 
covered. On the other hand if it is as testified to by 
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defendant and his witnesses, defendant was within the 
boundaries of his race, and the judgment of the district 
court is right. This is a law action. No controverted 
questions of law are involved. The evidence is in sharp 
conflict. As it appears in cold type in the record, it would 
sustain a judgment either way. The court saw tle wit- 
nesses upon the stand, heard them testify, and in addition 
thereto personally viewed the premises. In such a case, 
we cannot substitute our judgment for that of the trial 
court. 
The judgment of the district court is therefore 


AFFIRMED. 
Lerron, J., not sitting. 


ROLLIN EDSON DOOLITTLE, APPELLANT, V. CHARLES E. 
CALLENDER, APPELLED, 


Firzep MarcH 16, 1911. No. 16,350. 


1. Contracts: Vanimrry. Where a retail merchant enters into a con- 
tract with an advertising agency, which provides that the agency 
is to send to the merchant, weekly for a period of one year, one 
eut of a prescribed size, and copy of reading matter for use with 
each of said cuts, both the cut and the reading matter to be such 
as the advertising agency in its judgment thinks best to ad- 
vertise the business of such merchant, for which the merchant 
is to pay a specified sum for each cut at a certain time, such 
contract is not void for lack of consideration, nor for want of 
mutuality. 


BREACH or CONTRACT: Measure or Damages. And where 
such merchant continues to receive the cuts and reading matter 
specified in said contract without objection or complaint for a 
period of four months, and makes payment therefor, and then 
declines to continue the contract upon the sole ground that he 
has gone out of business and does not need any more cuts, he is 
liable to such agency for its damages sustained by reason of 
such breach of the contract. 
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. And in such a case the measure of dam- 
ages would be the contract price, less whatever it would there- 
after have cost such agency to complete the contract. 


3. 


APPEAL from the district court for York county: 
Goren F. Corcoran, Jupce. Reversed. 


France & France, for appellant. 
W. L. Kirkpatrick and George M. Spurlock, contra. 


Fawcett, J. 


Plaintiff brought suit to recover an unpaid balance 
upon the following contract: 

“The Art League, Cut Makers, 656 Broadway, New 
York. No, 2541. Book...... A Series, Any arrange- 
ment made with representative must be specified plainly 
on this order. 

“Gentlemen: Send one cut (about 2 in. by 2 in., your 
A series) and copy of reading matter per week to use in 
this city only, both such as you think best to advertise 
the grocery business, for one year and after that until 
further notice. I will pay you fifty-five cents for each 
cut, at the end of the quarter they are sent. In considera- 
tion of the above, this exclusive right is given. The Art 
League agrees, upon accepting this, not to send any of 
the cuts sent under this agreement to any one else in the 
city mentioned, during the time. 

“Dated, The Art League, Nov. 10, 1905. Per Jos. F. 
Taylor. 

“©. E, Callender, (Name.) 
“York, Nebraska. (Address.)” 

Defendant prevailed, and plaintiff appeals. 

Within a few days after the execution of the above con- 
tract, plaintiff began mailing, weekly, to the defendant 
the cuts and reading matter called for by the contract, 
and defendant continued to receive them without objec- 
tion or complaint of any kind until February 6, follow- 
ing, when he wrote plaintiff acknowledging receipt of a 
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statement, and stating, “and before remitting for same 
would ask how much I must remit, and you discontinue 
after 10th this month. I do not need any more of them 
and shall not after that date. It is not necessary to say 
why, except that it is not to use something else instead.” 
To this plaintiff replied February 15, stating that he 
could not afford to cancel the contract for anything less 
than 10 per cent. from the contract price. Plaintiff con- 
tinued to mail the cuts and defendant to receive them 
without objection until the 30th of March, when defend- 
ant again wrote plaintiff, stating, “I am now out of 
business and need no more cuts. Discontinue sending 
them. I have paid for them to April 1st.” Plaintiff con- 
tinued thereafter to mail the cuts and reading matter 
until the end of the year, defendant refusing to take them 
from the post office. There is an entire absence of evi- 
dence to show that defendant ever at any time complained 
to plaintiff that the cuts and reading matter were not 
according to the contract, or assign any other reason 
for his failure to comply with his contract than the one 
stated in his letter of March 30, that he was then out of 
business and did not need any more cuts. In addition 
to that, defendant recognized the contract, and his obli- 
gation thereunder, by paying for the cuts which, he says, 
he received during the four montls prior to his going out 
of business. In the light of these facts, defendant should 
not now be permitted to say that the cuts were of no 
value to him, nor that they were not made in every re- 
spect 2s provided for by the contract, nor that he made 
the payment referred to “in reliance upon plaintiff that 
he would thereafter more fully perform the terms of said 
instrument on his part to be performed.” 

We 4o not think the contract was void for lack of con. 
sideration, or for want of mutuality, as urged by defend- 
ant. The consideration on the part of plaintiff was that 
he would furnish one cut a week and copy of reading 
matter, both such as he might think best to advertise 
defendant’s grocery business. For that defendant agreed 
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to pay 55 cenis for each cut at the end of the quarter in 
which they were sent. We think the promise of each was 
a sufficient consideration for the promise of the other, and 
that there was no lack of consideration on either side. 
The fact that the contract provided that both the design 
of the cut and the wording of the reading niatter were to 
be such as plaintiff might think best did not render the 
contract void. Plaintiff was in the advertising business, 
making a specialty of furnishing this kind of cuts and of 
reading matter to accompany the same, and, if defendant 
saw fit to make a contract to take cuts and reading matter 
for a year and to leave the design of the cuts and the word- 
ing of the reading matter to plaintiff’s judgment, that was 
defendant’s own concern. It may have been a departure 
in advertising for a business man in the city of York. It 
may have been an experiment, so to speak; but many a 
business man has greatly improved his business by de- 
parting from the beaten path. Such departure has often 
led to fortune; and the fact that defendant saw fit to make 
such a departure in the present case cannot be imputed 
to plaintiff as fraud. The fact that, if plaintiff failed to 
send the cuts and reading matter as agreed, defendant 
might have some difficulty in making proof of his dam- 
ages sustained by reason thereof will not avoid the con- 
tract. Many such cases arise; but we are not aware that 
it has ever been held that for such a reason alone a con- 
tract will be held void. The contract is fair upon its face, 
was entered into by defendant without undue influence on 
plaintiff's part, was subsequently recognized by defendant 
for more than four months by the receipt of the cuts with- 
out complaint and by payment therefor. Plaintiff was 
at all times ready to perforin his part of the contract, and 
we are unable to discover from the record before us any 
good reason why defendant should not respond in dam- 
ages for his refusal to perform his part. 

The evidence is conflicting as to how many cuts de- 
fendant had received at the time he wrote his letter of 
March 30. Defendant testified that he had only received 
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16. Plaintiff testified that he began sending the cuts on 
or about November 15, and that he sent one every week. 
If that be true, then plaintiff had mailed 20 cuts before 
defendant wrote his letter of March 30. Possibly the 
twentieth cut had not yet reached York, but it undoubt- 
edly reached there before plaintiff received defendant’s 
letter. Under the contract 20 cuts would be worth $11. 
_ Defendant had only remitted $8.25, so that he did not 
remit enough to pay for the cuts which had been shipped 
before his termination of the contract, if his letter of 
March 30 is to be construed as such termination, Plain- 
tiff also testified that be received notice from the postal 
authorities about April 12, 1906, that defendant was re- 
fusing to take the cuts from the office, and that at that 
time he had expended all that was necessary to expend 
to fill the order for the entire year, except the sum of 
$3.60, and that therefore the difference between this $3.60 
and the contract price for the full year would be the 
amount of plaintiff’s damage for defendant’s breach of 
the contract. This would seem to be a fair adjustment 
of the difference between the parties, and we think that, 
under the evidence in the record before us, plaintiff 
should have recovered that amount. 

The judgment of the district court is therefore reversed 
and the cause remanded for further proceedings, 


REVERSED, 
Lerton, J., not sitting. 


EpwarD M. MALSBARY, APPELLEE, V. WARREN A. JACOBUS, 
APPELLANT, ¥ 


Firep Marcu 16, 1911. No. 16,312. 


1, Deeds: Breaca or GovENANT: MEasure oF DaMAGcES. The measure 
of damages for a breach of covenant against incumbrances 
caused by an outstanding lease is ordinarily the value of the use 
of the land for the outstanding term. . 
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A warranty deed of real estate upon 
which there is a growing crop passes the interest of the grantor 
in the crop to the vendee, unless the crop is reserved. If there 
is a covenant against incumbrances in the deed, and a valid 
outstanding lease at the time of delivery of the deed, and the ten- 
ant is the owner of the crop, the grantee in the deed may waive 
his damages for failure to deliver him the crops, and sue his 
grantor upon the covenant against incumbrances, and if he does 
so his measure of damages will be the value of the outstanding 
term. 


APPHAL from the district court for Hall county: 
JAMES R.. HANNA, JuDGR. Reversed. 


C. G. Ryan, for appellant. 
Harrison & Prince, contra. 


SEDGEWICK, J. 


The defendant sold to the plaintiff a farm in Hall 
county, and gave him a warranty deed with the usual 
covenant against incumbrance. He had before that time 
rented a few acres of the land to one Jobe, who had 
planted it in fall wheat, which was then upon the land. 
The deed was made and delivered in the winter season. 
The deed was made subject to an outstanding mortgage, 
but neither the deed nor the preliminary written con- 
tract between the parties mentioned the lease to Jobe. 
The plaintiff brought this action to recover damages for 
the breach of the covenant against incumbrance and ob- 
tained the verdict and judgment, from which the defend- 
ant has appealed. 

The pleadings allege, and upon the trial it was con- 
ceded, that the lease to Jobe was valid and provided for 
payment of the rent in kind, and that Jobe had possession 
of the land under his lease and had paid to this plaintiff 
the rent stipulated in his lease. The question involved 
in the case is wholly as to the measure of damages. The 
plaintiff insisted that the measure of damages was the 
value of the growing crop of wheat at the time he received 
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his deed. The defendant insisted that the measure of 
damages was the value of the use of the land for the term 
during which it was withheld from the plaintiff. The 
court held with the plaintiff as to the measure of dam- 
ages, and so instructed the jury, and this is the error com- 
plained of. We think in this ruling the trial court was 
wrong. There was some conflict in the evidence as to 
whether the plaintiff had notice at the time he received 
his deed of the outstanding lease and of the existence of 
the growing wheat upon the land. It is not necessary to 
determine this conflict, as in any event the ruling was 
wrong. If the plaintiff, as he contends, had no notice of 
the outstanding lease, he might afterwards accept the ten- 
ant as his tenant, and his deed would transfer to him the 
right to do so. If he accepted him as his tenant, and re- 
ceived the rent from him in accordance with the contract 
of lease, the question might still arise whether he had 
accepted it as full compensation for his damages. This 
might possibly depend upon circumstances and conditions 
which it is not now necessary to discuss. The plaintiff 
is now trying to recover the value of the wheat on the 
theory that defendant sold him the wheat with the land. 
Growing crops are a part of the land as between vendor 
and vendee, and if they belong to the vendor at the time 
of the sale, and there is no reservation, the title would 
pass to the vendee. It is conceded by the plaintiff, 
necessarily by the very form of his action, that the 
wheat at the time of the execution of the deed was 
not the property of the vendor; that the vendor had 
no title therein which he could transfer unincumbered 
to the vendee. The tenant Jobe had an interest in the 
wheat which this defendant could not transfer to the 
plaintiff. If the plaintiff had brought his action against 
the defendant for fraudulently selling him property in 
which he had no title and receiving from him the value 
thereof, he would be in a position to discuss the present 
question as to the measure of damages. He elected to 
bring a different kind of action. He alleged the convey- 
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ance and the covenant in the decd against incumbrance, 
and then alleged the incumbrance, and that Jobe had 
possession of the land and held it until the crops were 
removed; he did not allege that he took title to the wheat 
by his purchase; his petition must be construed to adinit 
that Jobe was the owner of the wheat; he counted in his 
petition upon the breach of the covenant against incum- 
brances, and he cannot now avoid the usual rule of the 
measure of damages which is the value of the oustanding 
term. It was suggested in the argument at the bar that 
the deed having been executed in January, and the crop 
having been planted in the early preceding fall, so that the 
tenant’s term would expire in much less than a year after 
the breach of the covenant against incumbrance, the rule 
that the rental for the unexpired term would be the meas- 
ure of damages could not be applied in this case. In 
such case there would be ground for contending that, if 
the outstanding incumbrance deprived the plaintiff of the 
possession of the land for the crop season, the value of 
that possession would be the value for the use of the land 
for the crop season, and the evidence shows that the plain- 
tiff in this case received from the tenant the full value 
for the use of the land for the entire crop season. 

The judgment of the district court is reversed and the 
cause remanded. 

REVERSED. 


CHARLES T, KNAPP, APPELLER, V. JOHN S. REED, 
APPELLANT. 


Firep Marcu 16,1911. No. 16,335. 


1. Forcible Entry and Detainer. The right to recover possesion of 
real estate by an action of forcible entry and detainer is not 
necessarily limited to cases in which the relation of landlord and 
tenant exists. Gies v. Store Brewing Co., 75 Neb. 698, distin- 
guished. 


2, Partnership: PowERs: RENEWAL or LeAsg. When a partnership is 
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carrying on business in premises which it holds under a lease, 
neither partner can, without the consent of the other, take a 
renewal of the lease in his own name and so exclude the other 
partner and secure the good-will of the business for himself. If 
one partner takes such renewal, it will inure to the benefit of 
both partners and each will have an interest in the new lease. 


3. : Dissotutron: PartNeERSHIe RicutTs: EQUITY JURISDICTION. 
Partnership is a relation of trust and confidence, and upon dis- 
solution of the partnership, without an adjustment by the part- 
ners of their rights in the good-will of the business and in the 
premises which they hold under lease, it is the province of a court 
of equity to adjust such differences. 


4. Justice of the Peace: JuRISpICTION: PARTNERSHIP RigHtTs. A justice 
of the peace has no jurisdiction in an action of forcible entry 
and detainer to determine the rights of partners, upon discontinu- 
ing the partnership, in the leases which they hold or in the good- 
will of the partnership business. 


5. Partnership: RENEWAL OF LEASE: FoRCIBLE ENTRY AND DETAINER. If 
partners have been conducting a general real estate, brokerage 
and insurance business as copartners in leased premises, and one 
of the partners secures a renewal of the lease in his own name 
without the consent of the other, he cannot maintain an action of 
forcible entry and detainer to put the other partner out of the 
premises. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JupGs. Reversed. 


Charles O. Whedon, for appellant. 
Morning & Ledwith, contra. 


SEDGWICK, J. 


The plaintiff and defendant had occupied the premises 
in controversy as a partnership in the name of Reed & 
Knapp under a lease from the owner. In the year 1908, 
while so occupying the premises, owing to a disagreement 
between them, it was found that the partnership must be 
dissolved, and each of the parties attempted to procure 
from their landlord a lease of the premises. The plaintiff, 
having procured such lease executed to him individually, 
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served notice to the defendant to quit the premises, and, 
he having neglected to do so, the plaintiff brought this 
action of forcible entry and detainer. The case, having 
been tried in justice court and appealed to the district 
court, was there tried with the jury, and verdict and judg- 
ment were directed in favor of the plaintiff. The defend- 
ant has appealed. 

It appears that for some time prior to the year 1906 the 
defendant had been engaged in the real estate, brokerage 
and insurance business, and had occupied the premises 
under a lease with the owner. About the 1st of December, 
1907, the plaintiff and defendant formed a partnership 
in the firm name of Reed & Knapp to continue said bus- 
iness, and as such partnership they leased the premises 
in question for the term of one year from the 1st day of 
Deceinber, 1907. In the spring of 1908 -their landlord 
agreed to repair the office room by putting a steel ceiling 
thereon, and to renew their lease for three years from the 
date at which it expired according to its terms. The plain- 
tiff testifies that this was upon condition that the part- 
nership should paint the ceiling, and that they did per- 
form this condition at the expense of the partnership of 
$25. The defendant testifies that the painting of the ceil- 
ing was optional with the partnership, and that after it 
was put on the partnership did cause the ceiling to be 
painted at the expense of from $12 to $25. Soon after- 
wards disagreements arose between the parties, and before 
the termination of the lease it became apparent that a 
dissolution of the partnership was unavoidable. On the 
same day each of the parties applied to the landlord for a 
lease of the premises, and the plaintiff finally succeeded 
in obtaining such lease in his individual name. The land- 
lord, knowing of the dissension between the parties and 
that each partner was desirous of obtaining the possession 
of the premises, proposed to execute a lease to the one who 
would pay the largest rental. The plaintiff offered a 
larger rental than had been contemplated in the promise 
for the renewal of the lease, and he procured the lease in 
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his own name. The landlord for his further protection in- 
serted the following provision in the lease which he exe- 
cuted to the plaintiff: “It is understood and agreed that 
the premises in question are now occupied by John S. 
Reed, and Charles T. Knapp, under a written lease from 
the lessor herein, which expires December 1, 1908, said 
lease running to John S. Reed and Charles T. Knapp, 
partners as Reed & Knapp; and it is also understood by 
the lessee herein that said John §, Reed is claiming an 
oral extension of said lease to Reed & Knapp, for a further 
period from December 1, 1908, claiming a partial perform- 
ance of an agreement to extend said lease by virtue of 
certain repairs which said Reed & Knapp placed in said 
room. It is understood between the lessor and the lessee 
herein that the lessee, Knapp, accepts this lease with full 
knowledge of the above claim on the part of Reed, and 
accepts the same with such possession as he, the said 
Knapp, now has, and at his own expense, and in his own 
name, agrees to take such steps as he may deem proper 
to secure full possession thereof. In event it should be 
determined by court that there is in existence a valid oral 
lease to the firm of Reed & Knapp, then this lease shall 
be null and void, and lessor shall] not be liable in damages 
to lessee by reason of the making hereof.” 

1. It is first contended in the defendant’s brief that the 
action of forcible entry and detainer cannot be maintained 
unless the relation of landlord and tenant exists, and the 
case of Gies v. Storz Brewing Co., T5 Neb. 698, ig cited in 
support of that proposition. The first paragraph of the 
syllabus in that case is: “To authorize an action for 
foreible entry and detainer, the relation of landlord and 
tenant must be established between the plaintiff and de- 
fendant at the time the action is instituted.” In that case 
the plaintiff was not the owner of the premises, and the 
question raised was whether the defendant was a tenant 
of the plaintiff or of the owner of the premises. It was 
recognized that that question must be determined as of 
the time when the action was begun, and the statement of 


758 NEBRASKA REPORTS. [Vou. 88 


Knapp v. Reed. 


the law in the syllabus has reference to the time of the 
existence of the relation. If the plaintiff obtained the 
right from the owner to lease the premises, and did lease 
them to the defendant, and so became the landlord of the 
defendant, and he relied upon that relation for hig right 
to recover possession, it would be necessary for the plain- 
tiff to prove that this condition existed at the time this 
action was instituted, and that was the thought that was 
inaccurately expressed in the paragraph of the syllabus 
quoted. It was not intended to say that the action of 
forcible entry and detainer could not be employed except 
between landlord and tenant. Sections 1019 and 1020 of 
the code expressly provide for several distinct cases in 
which the action of forcible entry and detainer may be 
prosecuted and in which the relation of landlord and ten- 
ant does not exist. There is therefore no merit in the 
contention. 

2. The controlling question in this case is as to the 
right of partners, upon the dissolution of a partnership, 
in the assets, privileges and good-will of the partnership 
business. The court instructed the jury to render a ver- 
dict for the plaintiff. If, therefore, there was evidence 
substantially conflicting upon a material issue, it must be 
considered that that issue is established by the evidence 
in favor of the defendant. For the purposes of this lease, 
then, we must consider that the partnership obtained the 
verbal agreement from the landlord to renew the lease for 
the further term of three years and to renew the ceiling, 
upon the condition that the partnership should pay a part 
of the expense of renewing the ceiling, and that the part- 
nership complied with that condition at the expense of 
$25. The right to the renewal of the lease then became 
a partnership right. It appears that this right was neces- 
sary to preserve the good-will of the business which is 
shown to have been valuable. The partners had con- 
cluded to dissolve the partnership, but they had not sep- 
arated, and there had not been any agreement between 
them in regard to the terms of the dissolution and the 
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right to the good-will of the business and the renewal of 
the lease. It is urged that this oral agreement to renew 
the lease for a term of three years was not valid so that 
it could be enforced as a legal right. It appears, how- 
ever, that the landlord regarded it as valid and was ready 
and willing to renew the lease as he had agreed to do. It 
was only because of the trouble between the parties, which 
enabled him to exact a higher rental, that the thought 
occurred to him to do so. Under these circumstances 
could one of these parties accept a lease from the landlord 
for his individual use, and so obtain the good-will of the 
business and exclude the other party? 

The defendant offered to prove that he established this 
business a good many years ago, and that in 1904 he em- 
ployed the plaintiff, who had just finished his course in 

_the law school, as clerk, and that later he gave the plain- 
tiff a share of the profits of the business as compensation 
‘ for his services, and still later took the plaintiff in part- 
nership, giving him a third interest in the profits of the 
business, and, finally, formed a partnership with the plain- 
tiff upon equal terms, and that during all of the time that 
the defendant had been in this business he had occupied 
the premises in question. This evidence, upon objection, 
was excluded by the court. In a proper action to try the 
rights of these parties, such evidence would appear to be 
material, but in this case it probably was unnecessary in 
view of the conditions shown by the evidence that was 
received. It appears that the rental of the premises had 
been continually $65 a month. The landlord was anxious 
to continue the tenancy upon those terms. He proposed 
a renewal of the lease for five years and for three years - 
at that rental. There is no evidence that the use of the 
premises was worth more than that amount. The plain- 
tiff, to procure this renewal of the lease, agreed with the 
- landlord upon the rental of $1,000 a year, thereby paying 
a bonus of $220 for the first year to obtain this ddvantage. 
This is convincing evidence that the lease and good-will 
of the business were of substantial value. It must be 
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conceded that equity would ordinarily require that the 
partners should have the benefit of this value. No doubt 
a court of equity would have secured this benefit for the 
partners in a proper action at the suit of either party. As 
an excuse for having taken this lease in his own name 
to the exclusion of the defendant, the plaintiff urges 
that the defendant had attempted to make a similar coun- 
tract in his own behalf. The defendant admitted this 
action on his part, and says that, because of his having es- 
tablished this business, and having been the leading part- 
ner while they were together, he thought he was entitled 
to this preference. If he was mistaken in this as a inatter 
of law, his attempt to take what belonged to both parties 
did not transfer his right in the partnership to the plain- 
tiff. The relation between partners is one of trust and 
confidence, and it is always held that neither can take 
advantage of his posession as partner to the prejudice of 
the partnership or any member thereof. 

What, then, was the effect of the action of this plaintiff 
in taking this lease in hig own name? This is the con- 
trolling question in this case, and we think that it is well 
settled by the authorities. The case of Mitchell v, Reud, 
61 N. Y. 128, was twice before the court of appeals of 
the state of New York, was thoroughly considered, and 
reviews many of the authorities. From this case it ap- 
pears that there is but very little, if any, conflict in the 
authorities upon the general principle which must contro] 
in the case at bar. Upon its first appearance in that court 
it was said in the syllabus: “A lease so taken by one 
partner in his own name inures to the benefit of the firm, 
and the partner in whose name it is taken can be required 
to account to his copartners for its value. It is not ma- 
terial that the landlord would not have granted the new 
lease to the other partners or to the firm.” The parties 
were copartners in conducting a hotel in the city of New 
York, under several leases which by their terms expired 
May 1, 1871. The copartnership also by its terms expired 
at the same time. Before the term expired the defendant 
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in that case, “without any notice of his intent to apply 
therefor, and without the knowledge of plaintiff, procured 
renewal leases, in his own name, of the premises for terms 
commencing at the termination of the partnership leases 
and of the partnership, which, upon discovery thereof hav- 
ing been made by plaintiff, defendant claimed were his 
property exclusively, and refused to recognize or acknow- 
ledge that the partnership or plaintiff had any right or 
interest therein.” It will be noticed that the new term 
began at the expiration of the partnership and the expira- 
tion of the existing term. The plaintiff brought an action 
in equity to have the leases obtained by the defendant 
declared to have been taken for the partnership, and. to 
have it adjudged that the defendant held them as 
trustee for the partnership. The lower court found 
that the defendant was the sole vwner of the leases 
executed to him, and the plaintiff had no right, title 
or interest in them. It appears from the extract 
of the brief printed in the report that the plaintiff 
contended that the interest obtained in the lease by the 
defendant inured to the benefit of the firm, and that this 
right of the plaintiff did not depend upon whether the 
partnership had any right to a renewal of the lease. The 
defendant contended that the lease constituted no part 
of the good-will of the business of the partnership. The 
court stated the general rights of the partners, in these 
words: “The relation of partners with each other is one 
of trust and confidence. Each is tle general agent of the 
firm, and is bound to act in entire good faith to the other. 
The functions, rights and duties of partnerg in a great 
measure comprehend those both of trustees and agents, 
and the general rules of law applicable to such characters 
are applicable to them. Neither partner can, in the busi- 
ness and affairs of the firm, clandestinely stipulate for a 
private advantage to himself; he can neither sell to nor 
buy from the firm at a concealed profit to himself. Every 
advantage which he can obtain in the business of the firm 
must inure to the benefit of the firm.” And then stated 
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the precise question before the court in these words: “It 
has been frequently held that when one partner obtains 
the renewal of a partnership lease secretly, in his own 
name, he will be held a trustee for the firm as to the re- 
newed lease. It is conceded that this is the rule where the 
partnership ig for a limited term, and either partner takes 
a lease commencing within the term; but the contention 
is that the rule does not apply where the lease thus taken 
ig for a term to commence after the expiration of the part- 
nership by its own limitation, and whether this conten- 
tion is well founded is one of the grave questions to be 
determined upon this appeal.” After a ful! discussion 
of the matter, it was determined that the rule applied in 
such a case. Two opinions were written, both of them 
interesting, and, without repeating the reasoning at 
length, we will quote briefly a few of the principles an- 
nounced in the opinions that are applicable to the case 
at bar: “It has long been settled by adjudications that 
generally. when one partner obtains the renewal of a part- 
nership lease secretly, in his own name, he will be held a 
trustee for the firm, in the renewed lease, and, when the 
rule is otherwise applicable, it matters not that the new 
lease is upon different terms from the old one, or for a 
larger rent, or that the lessor would not have leased to 
the firm. The law recognizes the renewal of a lease as a 
reasonable expectancy of the tenants in possession, and 
in many cases protects this expectancy as a thing of value. 
* * * The principle which lies at the foundation of 
the decision of that and all other similar cases must be the 
one above stated, that the defendants in possession took 
advantage of their position to procure the new lease, and 
thus deprived the plaintiff of a benefit to which he, with 
them, was equally entitled. * * * ‘It seems to be a 
universal rule that no one who is in possession of a lease, 
or a particular interest in a lease, which lease is affected 
with any sort of equity in behalf of third persons, can 
renew the same for his own use only; but such renewal 
must be construed as a graft upon the old stock” * * * 
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I therefore conclude that it makes no difference that these 
leases: were. obtained for a term to commence after the 
partnership, by its own limitation, was to terminate. I 
can find no authority holding that it does, and there is no 
principle sustaining the distinction claimed. The defend- 
ant was in possession as a member of the firm, and the 
firm owned the good-will for a renewal, which ordinarily 
attaches to the possession. * * * The general rule is 
so well settled that it would be a waste of time to refer 
to authorities. The text-writers on the law of partnership, 
without exception, assert the applicability of this rule of 
law to partnership transactions, * * * The rule un- 
der consideration is not confined to crown, church or col- 
lege leases, but embraces those of every kind. The same 
principle appertains to all. * * * Though this is 
termed a ‘tenant right’ as between the lessee and the land- 
lord, that is a mere phrase. It is a hope, an expectation, 
rather than a right. Such as it is, the trustee shall not 
take it to himself, but if it results in any substantial 
benefit he shall hold it for his beneficiary. * * * On 
principle, in many cases it is of but little consequence 
whether the partnership is dissolved or not before the re- 
newal, since, if the former partners become tenants in 
common, the result is the same.” 

When the case was in court the second time (84 N. Y. 
556), an additional point was stated in the syllabus, as 
follows: “The fact that a lease of premises, used by a firm 
for copartnership purposes, is to one of the copartners 
does not authorize him to take a renewal lease in his own 
name and for his own benefit; and a renewal will inure to 
the benefit of the firm.” The principal question deter- 
mined upon this second appeal of the case was whether, 
in an action brought by the partners who had been de- 
prived of the benefit of the lease by the action of their co- 
partner in taking a renewal. lease in his own name, the 
plaintiff could recover the value of the good-will and leases 
as a part of the damages, and the court held that these 
were proper elements of damages in such an action. The 
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following statements of law may be found in the opinion 
of the court: “It is said to be a universal rule that no 
one who is in possession of a lease, or a partienlar interest 
in a lease, which is affected with any sort of an equity in 
behalf of third persons, can renew the same for his own 
use only; but sueh renewal must be considered as a graft. 
upon the old stock. * * * That there is such a thing 
as good-will, which is a matter of value in such a business, 
is not to be denied, nor that it is a part of the assets of 
a copartnership in that business. Doubtless, some of it, 
as is suggested by the learned counsel for the defendant, 
grows from satisfaction of customers with the individuals 
composing the partnership. The manifestation of it is, 
however, so much attached to the place at which the busi- 
ness has been done, as that it enhances the value of the 
lease of the place to the partners jointly, or to any one 
of them. Hence, it has generally been held that, where a 
lease is partnership property, the good-will of the business 
enters into the value of the lease, and affects the amount 
of the purchase price. The good-will of the business of 
the testator and the defendant was a valuable matter in 
which they had a joint interest—it was a part of their 
joint property. There could be no just and equable divi- 
sion thereof between them without each got his share 
thereof. If his shure was to be had by a sale of the joint 
assets, that good-will must then be sold, or he would not 
have his share, and to reach its full value it must go with 
the lease of the place.” The court then holds that the 
renewed lease for the term which carried the good-will of 
the business with it ought to have been sold to the highest 
bidder, the partners being allowed to bid, and the court 
then used this language: “This is criticised, for that this 
suit proceeds on the ground that the defendant had no 
right to obtain the leases to himself to the exclusion of 
the testator, and that, if that ground be well taken, he 
would have no right to bid at the sale. Manifestly there 
is a difference between acquiring the leases from the land- 
lord privily, to the wrong and harm of the cotenant and 
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copartner, and publicly bidding at a judicial sale of them 
with the sanction of the court, and on no more than equal 
terms with all others interested. * * * It is claimed 
that the good-will went with the sale and transfer of the 
property of the parties other than the leases. Grant that 
it is so. That does not preclude the plaintiff from an in- 
quiry of what would have been its value had the leases 
accompanied the rest of the property.” 

We will not extend this opinion to refer to more than 
one other case of the many cited justifying this conclusion 
of the court. In Johnson’s Appeal, 115 Pa. St. 129, the 
law is declared in the syllabus as follows: “A tenant’s 
right of renewal, although it may not be enforceable 
against the will of the landlord, is a property or asset, in- 
cident to an existing lease. When a lease is held by a 
partnership, the chance or opportunity of renewal is in 
itself a distinct asset of the partnership, in which all the 
partners have an interest. One partner in a firm cannot 
therefore take a new lease, or a renewal of an existing 
one of the firm, in hig own name, or for his own benefit, 
without being liable to account for it to the partnership. 
The dissolution of a partnership does not annul or change 
the relation of former partners in relation to the right of 
the renewal of a partnership lease. After the dissolution, 
the original leases remain partnership property, for the 
purpose of liquidation. The obligation of each partner to 
deal with them, not for his individual benefit, but for the 
common or joint interest, remains. Where, after the dis- 
solution of a partnership, one of the partners secures for 
himself, without the permission of his copartner, a renewal 
of the premises in which the business of the partnership 
had been carried on, he will be compelled to account for 
the yalue of this renewal, in a settlement of the partner- 
ship business. If the parties fail to agree as to its value, 
it will be fixed by a master.” It follows, then, that this 
new lease which the plaintiff took for these premises in- 
ured to the benefit of the partnership. A lease and pos- 
session constitute an interest in real estate. This was an 
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equitable interest and gave the right of possession of the 
premises to both partners equally. Neither party could 
stunmarily remove the other until these rights were ad- 
judicated. They were partnership rights which are always 
held to be cognizable in a court of equity. 

And, again, an action of forcible entry and detainer is 
a possessory action. The court must determine whether 
the plaintiff had the right to.the possession of the prem- 
ises and to exclude the defendant therefrom. In Dawson 
v. Dawson, 17 Neb. 671, which was an action of forcible 
entry and detainer, this court said: “To maintain that 
action the contest is limited to the naked right of posses- 
sion of the premises. If the testimony shows that the de- 
fendant has an equitable interest in the premises, one that 
can be protected only by a court of equity, the action will 
not lie.” The rule ig that a justice of the peace has no 
jurisdiction to adjudicate a right of possession that de- 
pends upon an equitable interest in the premises. This 
renewal lease being in equity the property of both parties, 
one party has as much right to possession as the other. 
A justice of the peace cannot partition the matter and 
assign the lease to either party; he cannot authorize a 
sale of the lease allowing these partners, if they desire, 
to bid at the sale as a court of equity might do, nor apply 
in any way the general principles of equity to an adjust- 
ment of the controversy between the parties. In all of 
the cases cited, the actions were in equity to settle the 
rights of the contending parties. It is doubtful whether 
a case can be found where it was attempted to adjudicate 
such a question as was here presented in an action of 
forcible entry and detainer. The reason for this is plain. 
It is not necessary that a defendant should be able to 
establish by a preponderance of the evidence an equitable 
right to the possession of the premises in order to defeat 
the summary process of forcible entry and detainer. A 
justice of the peace cannot weigh and determine such evi- 
dence. It is sufficient if the defendant shows that he has 
in good faith an equitable claim of right of possession 
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which it is the province of a court of equity to determine 
and which is necessary to determine in order to adjudicate 
the right of possession. If the justice of the peace was 
without jurisdiction, the district court could not obtain 
jurisdiction by appeal. 

The judgment of the district court is therefore reversed 
and the cause remanded. 

REVERSED, 


IN RE ESTATE OF MARGARET NORMAND. 


JAMES F, NORMAND ET AL., APPELLANTS, V. LiVI NORMAND, 
APPELLEE. 


Furep MarcH 16,1911. No. 16,348. 


1. Courts: County Courts: AprEan: TrrsL DE Novo. When an action 
is appealed from a justice of the peace or the county court to the 
district court, it is to be tried de novo in the district court; this 
rule applies in probate proceedings. 


2. : : : Preaprna. In such case the plaintiff may 
reply to an answer that alleges new matter in defense. In ordi- 
nary cases the district court may require issues to be made up and 
tried as in original actions begun in that court. 


3. Wills: PropaTE: APPEAL: PLEADING. Upon appeal to the district 
court of a contest of probate of a will, if the parties agree that 
the cause shall be tried upon the original pleadings in the county 
court, and the court so orders, the contestants are not entitled to 
judgment upon the pleadings for want of a reply to objections 
filed in the county court. Under such an agreement of counsel 
the allegations of new matter, if any, in the objections to probate 
will be considered in this court as denied by the proponent. 


4. 


H ¢ EvIpENCE: TESTAMENTARY Capacity. When one of 
two subscribing witnesses to a will is deceased, and the other 
subscribing witness upon a trial of contest of probate of the will 
testifies to facts showing that the will was duly executed by the 
testatrix, but fails to testify as to the capacity of the testatrix, 
that fact may be established by other competent witnesses. 


5. Witnesses: ATTORNEY AS WITNESS. When matters important to the 
litigation are peculiarly within the knowledge of the attorney 
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conducting the litigation, and there is danger of a failure of 
justice for want of such evidence, the attorney is justifiable in 
becoming a witness, and his testimony, if material and otherwise 
competent, will not be disregarded because he himself framed the 
questions to which his answers were given, when it appears that 
the most material part of his testimony was given in answer to 
questions propounded by the trial judge without objection at 
the time. 


APPEAL from the district court for Oron county: Har- 
vHY D. TRAvIs, Jupen. Affirmed. 


John C. Watson, for appellants. 


D. W., IAvingston, contra, 


SEDGWICK, J. 


The will of Margaret Normand, deceased, was entered 
for probate in the county court of Otoe county, and from 
an order of that court admitting it to probate an appeal 
was taken to the district court for that county. Upon 
trial in that court a judgment was entered admitting the 
will to probate, from which judgment the contestants have 
appealed. 

1. The first question presented is one of practice. In 
county court the contestants filed an objection to the pro- 
bate of the will. When the case was docketed in the dis- 
trict court, no new pleadings were filed by cither party, 
and an order was entered upon the journal that “this 
cause is set for trial on the original pleadings, by agree- 
ment of the parties.” A few days afterwards the contest- 
ants filed a motion in the district court “that a judgment 
absolute be given by the court on the pleadings in favor 
of the contestants and against the proponent, because 
there is no reply filed to the answer and objection of the 
contestants.” This motion was overruled, and the con- 
testants excepted to the ruling thereon. A jury was ii- 
paneled, and the case proceeded to trial. The coutestants 
thereupon objected to the introduction of any testimony 
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on the part of the proponent, “because the allegations in 
the answer are not denied or controverted.” This objec- 
tion was overruled and an exception entered. The con- 
testants now insist that they were entitled to a judgment 
denying the probate of the will, because the allegations of 
their answer, not being denied by reply, were admitted. 
When an action is appealed from a justice of the peace 
or from the county court to the district court, it is to be 
tried de novo in the district court, and this rule applies 
to appeals in probate proceedings. Prante v. Lompe, 77 
Neb. 377. In such cases the plaintiff may reply to an 
answer which alleges new matter in defense. Chicago, B. 
& Q. R. Co. v. Gustin, 35 Neb. 86. This is the usual prac- 
tice, and no doubt the trial court may require it to be 
followed in all ordinary cases. The objection filed by the 
contestants in the probate court, and which was treated by 
all parties as the answer in the district court, alleges six 
grounds of objection. “First. Said instrument is not ex- 
ecuted as required by law. Second. Said instrument is 
not properly attested. Third. Said Margaret Normand, 
at the time alleged in said instrument, was not possessed 
of sufficient mental capacity to make a will, by reason of 
old age and ill health. Fourth. Said instrument was 
executed by said Margaret Normand by reason of im- 
proper and undue influence exerted upon her by Levi 
Normand, who is a devisee under said will, and said will 
is not the will of Margaret Normand, but of said Levi 
Normand. Fifth. The proceeding to probate said will 
was not published as required by law. Sixth. Said in- 
strument is drawn contrary to law.” The proponent by 
offering the will for probate necessarily alleges that the 
instrument is executed as required by law; is properly 
attested; and that the testator was of sufficient capacity 
to make a will. It will be seen that all of the objections 
entered to the probate are merely denials of the plaintiffs’ 
allegations, unless it be the fourth objection. The allega- 
tion in the fourth objection, that the instrument was 
executed “by reason of improper and undue influence ex- 


52 
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erted upon her by Levi Normand,” is the only affirmative 
matter contained in the so-called answer. We think under 
these conditions it is not necessary to determine whether 
this allegation is a mere conclusion of law, or is a suffi- 
cient allegation of fact to constitute a defense against the 
probate of the will. It seems clear that, the parties hav- 
ing agreed to try the case upon the issue as presented in 
the lower court and certified to the district court, they 
cannot be heard now to object to that procedure. The 
probate court, upon such pleadings and without objection 
by either party, would properly have heard the evidence 
produced by both parties, and after appeal to the district 
court we think that it is clear that the parties might agree 
to so try the case in the district court, and, having so 
agreed, the motion of contestants for judgment because 
no reply was filed was properly overruled. 

2. It is contended that the evidence is not sufficient to 
justify admitting the will to probate. The contestants of- 
fered no evidence. It appears that there were two wit- 
nesses to the will, and that at the time of the trial in the 
district court one of the witnesses was deceased. The 
other witness testified upon the trial. He testified that 
he signed the will as a witness in the presence of the tes- 
tatrix, at her request, and in the presence of the other 
signing witness, and that she then declared the instru- 
ment to be her will. He did not testify that the testatrix 
was at that time of sound mind and competent to make a 
will. The lawyer who drew the will, and was also present 
at the time of its execution, testified as a witness upon 
the trial. If his evidence was competent, it is sufficient, 
with the other evidence offered, to admit the will to pro- 
bate. His evidence is objected to as incompetent for two 
reasons. The statute provides: “If no person shall ap- 
pear to contest the probate of a will at the time appointed 
for that purpose, the court may, in its discretion, grant 
probate thereof on-the testimony of one of the subscribing 
witnesses only, if such a witness shall testify that such 
will was executed in all the particulars as required in this 
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chapter, and that the testator was of a sound mind at the 
time of the execution thereof.” Comp. St. 1909, ch. 28, 
sec. 141. The next section provides: “If none of the sub- 
scribing witnesses shall reside in this state at the time ap- 
pointed for proving the will, the court may, in its discre- 
tion, admit the testimony of other witnesses to prove the 
sanity of the testator and the execution of the will, and, 
as evidence of the execution of the will, may admit proof 
of the handwriting of the testator, and of the subscribing 
witnesses.” The objection, as we understand it, is that, 
as one of the subscribing witnesses was present and testi- 
fied, and did not testify that “the testator was of sound 
mind,” as provided in section 141, the court was not au- 
thorized to admit the will to probate. This is not the 
meaning of the section. If there is no contest, the uncon- 
tradicted evidence of one of the subscribing witnesses, 
testifying to all of the particulars which are required, may 
be sufficient without any other testimony, but it is not 
the intention of the statute to make the testimony of the 
subscribing witnesses the only competent testimony for 
that purpose. It might happen that none of the subscrib- 
ing witnesses was able to testify as to the mental condition 
of the testator, and in such case, the due execution of the 
instrument having been proved, there is no doubt that the 
competency of the testator might be established by other 
witnesses. 

The second objection is that the witness who testified to 
the competency of the testator was the attorney for the 
proponent who conducted the trial in his behalf. It is 
objected that when an attorney is interested in a matter 
of litigation it is unprofessional for him to become a wit- 
ness in the litigation which he is managing and testify to 
important matters upon which the interest of his client 
must depend, and that for this reason the testimony of 
this witness ought to be disregarded. It sometimes hap- 
pens that matters important to the litigation are pe- 
culiarly within the knowledge of the attorney conducting 
the litigation. When there is danger of a failure of jus- 
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tice for want of such evidence, the attorney is justifiable 
in becoming a witness. Such practice has been not un- 
common in the trial courts of this state, and has never 
been considered unprofessional. This witness, as already 
stated, drew the will in question, and he was also present 
at its execution and was personally well acquainted with 
the testatrix. His evidence upon the vital issue mentioned 
was in answer to questions by the trial judge, and these 
questions were asked and answered without objection at 
the time. There was no objection to his testifying as a 
witness in the case, and we think his evidence was com- 
petent. 

We have found no error in the record calling for a 
reversal, and the judgment of the district court is 


AFFIRMED. 
LETton, J., not sitting. 


WILLIAM ©, MAY, APPELLANT, V. CITY OF GOTHENBURG 
EY AL, APPELLEES, 


Firzep MarcH 16, 1911. No. 16,361. 


1. Municipal Corporations: ExcLusiv—E FRANCHISES. The legislature 
may by general law authorize cities and villages to grant ex- 
clusive franchises to public service corporations. 


2. Cities and villages cannot grant exclusive fran- 
chises to public service corporations unless authorized by the 
legislature so to do. 

3. The legislature of this state has not authorized 


cities and villages of less than 6,000 inhabitants to grant exclusive 
franchises to telephone companies to erect and maintain poles 
and wires and a general telephone system upon the streets and 
alleys and within the corporate limits of such cities and villages. 


APPEAL from the district court for Dawson county: 
BRUNO O. HOSTETLER, JUDGE. Affirmed. 
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E.. A. Cook, for appellant. 
H, M. Sinclair and Warrington & Stewart, contra. 


SEDGWIOK, J. 


The plaintiff asked for an injunction in the district 
court for Dawson county enjoining the mayor of the city 
of Gothenburg from signing an order granting telephone 
rights to the defendant Farmers Mutual Telephone Com- 
pany, and enjoining the clerk of the city from causing the 
ordinance to be published, and enjoining the Farmers Mu- 
tual Telephone Company of Gothenburg from setting poles 
or stringing wires or otherwise establishing a telephone 

. line or lines in the city, and enjoining the city of Gothen- 
burg from passing any ordinance authorizing any person, 
persons, firm or corporation to erect or maintain a tele- 
phone system in the city for local telephone purposes. 
The defendants filed a general demurrer to the petition, 
which was sustained by the court, and the action dismissed. 
The plaintiff has appealed. 

The petition alleges that in February, 1907, the village 
of Gothenburg by ordinance granted to the plaintiff the 
right to maintain and operate a telephone system in the 
said village; that the village, by reason of increase of tn- 
habitants, has since become a city. The ordinance grant- 
ing this right is set out in the petition, and it purports 
to grant “the exclusive use of the streets and alleys of the 
village of Gothenburg” for a specified term to the plaintiff 
for the purpose of erecting poles and placing wires thereon 
for local telephone purposes. The ordinance contains 
many provisions supposed to be beneficial to the city and 
the inhabitants of the city and to the plaintiff. It is not 
necessary to enumerate and discuss these provisions. The 
petition then shows that the city is about to enact an 
ordinance authorizing the defendant Farmers Mutual Tel- 
ephone Company to establish a local telephone business in 
the city, and that the defendant, the telephone company, 
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iy about to proceed to establish such system. The conten- 
tion ig that this is in violation of the contract between the 
plaintiff and the city, in that it interferes with the exclu- 
sive right of the plaintiff to establish and maintain a 
telephone system in the city during the existence of its 
contract. It is argued at large and very convincingly 
that a city, when acting in its corporate capacity and for 
its own benefits as a city, is bound by its contracts as an 
individual is bound, and that the proposed action of the 
city is a distinct violation of its contract with the plain- 
tiff. 

That the city is bound by its contract, as above stated, 
is not doubted. This, however, is always with a qualifi- 
cation that its contracts are within its power, and that 
any attempt on its part to contract beyond the power 
delegated to it is ineffectual, and the city cannot be 
be bound by such supposed contract. It will be seen 
that the whole question, then, presented in this case is as 
to the power of the city of Gothenburg to grant an ex- 
clusive right to establish and maintain a telephone system 
within the city. It is usually held that the legislature 
has such power. It is also held that the legislature may 
grant such exclusive privilege itself directly (in this state, 
of course, it must be by general law), or it may delegate 
such power to the city, and, when such power is delegated 
by the legislature to the city, its contract creating such ex- 
clusive privilege is binding upon it as are its other valid 
contracts. It is conceded that the legislature has expressly 
authorized cities of this class to grant exclusive franchises 
for certain purposes, but not for the purpose contemplated 
in this action. It was contended by the defendants upon 
the oral argument that, in the absence of an express grant 
by the legislature, such power does not exist, and many 
authorities are cited in the brief sustaining this conten- 
tion. The plaintiff was given leave to cite further authori- 
ties upon his contention that the city may exercise such 
power without an express grant, and has cited as sup- 
porting his proposition: New Orleans Water Works Co. 
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v. Rivers, 115 U. 8. 674; City R. Co. v. Citizens Street R. 
Co., 166 U.S. 557; St. Tammany Water Works Co. v. New 
Orleans Water Works Co., 120 U. S. 64; Walla Walla 
City v. Walla Walla Water Co., 172 U. 8. 1; Illinois Trust 
& Savings Bank v, City of Arkansas City, 22 C. C. A. 171. 
We do not find that any of these cases support the propo- 
sition, and some of them expressly hold to the contrary. 
The plaintiff makes a strong argument in his brief, and 
cites authorities supporting it, in favor of the policy of 
granting exclusive franchises to public service corpora- 
tions in small towns and cities under careful regulation 
and control by the public authorities, but this question of 
policy is wholly for the legislature, and not for the courts. 
The legislature not having given cities of this class the 
power to grant exclusive franchises to telephone com- 
panies, the contract of the city in this regard is so far 
void, as beyond the power of the city. That being true, 
the power of the city to grant franchises to other compa- 
nies cannot be doubted. The wisdom and policy of so 
doing are for the determination of the city council. 

It follows that the judgment of the district court is 
right, and is 


AFFIRMED. 
Lerton, J., not sitting. 


Mary EpITH EGGLESTON, APPELLEE, V. GEORGE EX, QUINN, 
APPELLANT. 


Firep Marcw 16, 1911. No. 16,355. 

Appeal: Evmence: Surricrency. The only question presented upon 
this record is as to the sufficiency of the evidence to support the 
verdict. Upon examination of the evidence, it is held that there 
is not such a failure of evidence as to justify this court in setting 
aside the judgment. 


AprreaL from the district ¢ourt for Franklin county: 
Harry 8. DuNGAN, JupGE. Affirmed. 
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W. C. Dorsey, for appellant. 
G. W. Prather and A. H, Byrum, contra. 


SEDGWICK, J. 


The defendant has appealed from the judgment of the 
district court for Franklin county adjudging him to be 
the putative father of the plaintiff’s bastard child. The 
case has twice before been in this court upon the defend- 
ant’s appeal. The judgment was first reversed because 
of an error in the trial court in refusing to give an instruc- 
tion requested by the defendant. Quinn v. Eggleston, 76 
Neb. 409. The second time it was reversed because by one 
of the instructions of the court the burden of proof upon 
a particular issue was erroneously placed upon the defend- 
ant. Hggleston v. Quinn, 81 Neb. 457. Upon this appeal 
the defendant insists that the evidence is not sufficient to 
support the verdict. Upon both former appeals this court 
took occasion to say that the Judgment was supported by 
sufficient evidence. It is now insisted that there was some 
additional evidence upon the last trial tending to show 
that the defendant was not the father of the child, and 
that the evidence therefore is not as convincing as upon 
the former appeals. 

The plaintiff’s testimony showed that these parties be- 
gan their illicit intimacy early in the spring of 1903, and 
continued until about the 28d or 24th of December of 
that year. The child was born October 1, 1904. If the 
court assumes that the ordinary period of gestation is 280 
days, that period began on December 25. If the court, in 
the absence of evidence, takes judicial notice of the usual 
duration of this period, it will also consider that in the 
course of nature this period not infrequently varies from 
the ordinary duration. 

From about the end of the first week in November to | 
the very latter part of December the plaintiff lived in 
several different families as a domestic. Upon her cross- 
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examination she was questioned severely as to the par- 
ticular times of going from one family to another. From 
her answers to these questions and her testimony as to 
whether she was with the defendant while she was living 
at these respective places, it is argued that she herself 
has testified in this cross-examination to facts that render 
it impossible that her principal story can be true. She 
names various places where she says that they were to- 
gether during the time that their intimacy continued, and 
testifies that they were together in the latter part of De- 
cember, but admits that she cannot state what particular 
place it occurred during that month. This evidence is not 
so strong as to establish the necessary facts beyond doubt, 
but it must be remembered that this is a civil action, and 
only a preponderance of evidence is required. While the 
defendant denies that he was with the plaintiff at all in 
-December, he does not deny the continuous frequency of 
their illicit relations during the period of several months. 
He merely says that these relations were discontinued 
about 30 days sooner than the plaintiff testifies. She testi- 
fies positively that she never had such relations with any 
man other than defendant, and there is no evidence that 
she ever did. 

We think that the case was properly submitted to the 
jury, and, there being no error in the record, the judgment 
of the district court is 

; AFFIRMED. 

Lerton, J., not sitting. 


ADOLPH F’. DIELS, APPELLANT, V. ALBERT R. KENNEDY, 
APPELLEE. 


Frirxep Marcy 24, 1911. No. 16,356. 


1. Appeal: INTERLOCUTORY ORDER: Warver or Error. Where a litigant 
desires a review of an interlocutory order of the district comnrt, it 
ig necessary that an exception be taken thereto and that such 
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exception be shown by the transcript of the record. Ordinarily 
a failure to except is a waiver of the error, if any were com- 
mitted. 


2, Pleading: Motion ro Strike. A portion of a paragraph of a petition, 
though inartistically pleaded, contained facts which were material 
to plaintiff’s cause of action. Another portion of the same para- 
graph was not material. A motion to strike out the whole of the 
paragraph should not be sustained. 

Prettrion: Surricrency. The petition, set out in substance 

in the opinion, held to state a cause of action, and the sustaining 

of a general demurrer thereto and dismissing the action was 
erroneous. 


4. Contracts: BreacH: Damages. “The general rule is that the party 
injured by breach of contract is entitled to recover all his dam- 
ages, including gains prevented as well as losses sustained, pro- 
vided they are certain and such as might naturally be expected to 
follow the breach.” Western Union Telegraph Co. v. Wilhelm, 48 
Neb. 910. ; 


5. Case Distinguished. Trinidad Asphalt Mfg. Co. v. Buckstaff Bros. 
Mfg. Oo., 86 Neb. 623, distinguished. 


AppEAL from the district court for Dawes county: 
JAMES J. HARRINGTON, JUDGE. Reversed. 


Henry M. Kidder, for appellant. 
J. E. Porter, contra, 


Resse, C. J. 


This action was commenced in the county court of 
Dawes county. The suit went to judgment and deter- 
mination in that court, and was duly appealed to the 
district court, where plaintiff filed his petition in num- 
bered paragraphs in which he alleged: (1) That plaintiff 
was engaged in the business of manufacturer and whole- 
gale dealer in flour, corn meal and feed, at Scribner; (2) 
that on or about the 13th day of March, 1908, the defend- 
ant entered into a written contract with plaintiff for the 
purchase by defendant from plaintiff of certain quantities 
of fidur and corn meal of certain brands, specifically set 
out in the petition; (3) that defendant agreed to pay for 
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the same the sum of $581.05; (4) that plaintiff, depend- 
ing upon said written contract, made up the flour and 
meal, having the same ready for delivery as per contract, 
and has at all times been ready to deliver the property in 
accordance and compliance with the conditions of the con- 
tract; (5) that on or about the 26th day of March, 1908, 
plaintiff received by mail a letter from defendant wherein 
defendant refused to perform the conditions of the con- 
tract and thereby repudiated and broke the same on his 
part; (6) that the cost to produce the flour and meal was 
$432, that the difference, “to wit, the sum of $149.05, is 
the profit accruing to the plaintiff on the said contract, 
completed by the parties thereto, and that because of” the 
breach thereof on the part of defendant the plaintiff lost 
the profit, “and is therefore damaged in the said sum of 
$149.05 in the item of certain profits lost; (7) that the 
plaintiff is further damaged by the breach of the contract 
by defendant in the sum of $100, which consists of interest 
on money invested in the wheat and corn, $5, storage on 
the flour and meal, $20, expense and salary of salesman 
in procuring the contract, loss of time of plaintiff, and in- 
cidental expenses incurred because of the repudiation of 
the contract, $65; (8) that the total amount of plaintiff's 
damages is the sum of $249.05; (9) that the defendant re- 
fuses to pay the contract price of the flour and meal and 
refuses to pay the damages as alleged. (10) “Plaintiff 
alleges further that the amount claimed by him in his 
petition in the county court is $3850, and that he amends 
in this petition to conform with the facts proved.” There 
is a prayer for judgment for $249.05, with interest and 
costs. 

After the filing of the petition, and after the expiration 
of the time fixed by law for answer, and no answer being 
filed, plaintiff filed a written motion for a default against 
defendant. The journal entries do not show any disposi- 
tion of such motion, and therefore the contention of plain- 
tiff that an error was therein committed cannot be 
noticed. 
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Defendant filed a general demurrer to the petition, and 
later asked leave to withdraw the same and file a motion 
to strike out certain parts of the petition. This was 
granted, and the action of the court is now assigned as 
error. There is no exception shown by the record, and, 
by failing to except, the error, if any, was waived. How- 
ever, we can see no reversible error in this action of the 
court. The matter was within its discretion, and we can 
observe no abuse thereof. 

Defendant then filed his motion to strike out the sixth, 
seventh and eighth paragraphs of the petition. The mo- 
tion was sustained as to the sixth and seventh paragraphs, 
and to which plaintiff excepted and now assigns the ruling 
for error. As to the seventh paragraph there can be no 
question but that the ruling was correct. The items of 
damages therein set up were not recoverable. They consti- 
tuted no valid claim or cause of action. As to the sixth 
paragraph, if plaintifi’s contention as to his measure of 
damages is correct, the allegation that it cost him $432 
to produce the flour and meal and his damages were the 
difference between that sum and the contract price was 
proper, and the ruling would be erroneous, and the para- 
graph should not have been stricken. The remainder of the 
paragraph, while in part argumentative, closes with the 
averment that he is damaged in the sum of $149.05. The 
motion is to strike out the whole. The record recites: 
“Whereupon the plaintiff in open court declines and re- 
fuses to make any amendments or additions to his said 
petition as the same remains with the paragraphs stricken 
as hereinbefore ordered, and the defendant now here re- 
files his demurrer to the said petition ag it now stands.” 
And the demurrer was sustained, to which ruling the 
plaintiff excepted. The demurrer was a general one that 
the facts stated in the petition did not constitute a cause 
of action. The action of the court in permitting defend- 
ant to refile the demurrer is assigned for error, but the 
question does not appear to have been raised in the 
district court. 


VoL. 88] JANUARY TERM, 1911. 781 


Diels v. Kennedy. 


The next contention is that the court. erred in sustaining 
the demurrer. We have endeavored to set out briefly, but 
fairly, an epitome of the petition and record. That the 
petition is unskillfully drawn and of unnecessary length 
cannot be doubted. The record is poorly made up and is 
quite unsatisfactory, as such. Counsel should aid the 
clerks in writing up the records if they desire them to 
follow prescribed forms and save rights. Plaintiff 
elected to stand upon his petition without amendment, 
when plaintiff moved the court to dismiss the suit, which 
was done, and judgment for costs rendered against plain- 
tiff. Our conclusion is that, in any view of the case, the 
action of the district court in sustaining the demurrer was 
erroneous. Even had the sixth paragraph of the petition 
been correctly stricken out, enough remained to constitute 
a cause of action for some damages, and the demurrer 
should have been overruled. 

From the reading of the briefs it appears that the dis- 
pute is as to the correct measure of damages; the plaintiff 
claiming that the true measure would be the loss of profits 
accruing to him had defendant performed the contract, 
which would be the difference between what it cost plain- 
tiff to furnish the flour and meal and the contract price, 
the difference being $149.05 with legal interest. This 
method of measuring damages is combated by defendant. 

In Kreamer v. Irwin, 46 Neb. 827, it was alleged in 
the petition that a contract was entered into with Irwin 
by which Kreamer agreed to furnish the labor, material 
and tools to raise and level the floor of a store building 
belonging to Irwin, the price to be $100; that in pursuance 
of the contract he made aJl necessary preparation, going 
to great expense, and that Irwin, in violation of his con- 
tract, refused to allow him to perform the contract on his 
part. We held that the contractor’s measure of damages 
was the profit he would have made on the contract had he 
performed it. The same was held in Western Union Tele- 
graph Co. v. Wilhelm, 48 Neb. 910; Wittenberg v. Aolly- 
neaus, 55 Neb. 429, 60 Neb. 583; Hale v. Hess & Co., 30 
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Neb. 42; Russell v. Horn, Brannen & Forsyth Mfg. Co., 41 
Neb. 567; Schrandt v. Young, 2 Neb. (Unof.) 546; Parkins 
v. Missouri P. R. Co., 76 Neb. 242; Sedgwick, Damages 
(8th ed.) secs. 192, 613; Williston, Sales, p. 966 (sec, 64, 
clause 4). 

The case of Trinidad Asphalt Mfg. Co. v. Buckstaff Bros. 
Mfg. Co., 86 Neb. 6238, cited by defendant, is easily dis- 
tinguished from the one now under consideration. In that 
case the question of the measure of damages was not in- 
volved. The purchaser of the goods had counterimanded 
his order before shipment, as in this case, but the seller 
shipped the goods notwithstanding the countermand and 
sued for the purchase price. The holding was that the pur- 
chase price could not be collected, the purchaser having 
refused to accept the shipment, but that the action must 
be for damages. This suit is for dainages, the measure of 
which is the difference between the necessary cost of pro- 
duction and the contract price, which would be the loss of 
profits. 

The judgment of the district court is reversed and the 
cause is remanded, with leave to the plaintiff to amend his 
petition, should he elect so to do, and for further proceed- 
ings. 

REVERSED. 

Root, J., dissenting. 


I do not concur in the majority opinion. The plaintiff 
alleges that he is a manufacturer of, and a wholesale 
dealer in, flour and meal, and that the contract sued on is 
in writing. A copy of this document is attached to and 
wade a part of the petition, and is a simple order to the 
plaintiff to ship to the defendant specified quantities of 
certain brands of flour and ieal, for which the defendant 
agrees to pay a definite price. The contract, ‘f contract it 
be, is not signed by the plaintiff, nor is there any allega- 
tion in the petition that he accepted the order. The order 
is not for the manufacture of goods, but is a mere memo- 
randum of purchase. There is no matter of inducement 
pleaded in the petition to take the case out of the ordinary 
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agreement to buy. It affirmatively appears that the order 
was countermanded before the day for delivery, and before 
any of the flour or meal was shipped, delivered or ten- 
dered. There is no allegation in the petition that the 
plaintiff could not sell the flour and meal on the market, 
that to do so would subject him to any extra expense, that 
his market was so limited that the defendant’s counter- 
mand decreased the plaintiff’s sales, or that the goods were 
worth less on the market than the defendant agreed to 
pay therefor. Under these circumstances the rule that 
the seller may recover profits lost because the buyer 
countermanded an executory contract of sale does not 
apply. In the event that the buyer thus conntermands an 
order for the purchase of goods recognized as staple in 
the market, prima facie the measure of damages is the 
(difference between the market value of, and the contract 
price for, the goods at the time of delivery. This rule 
has been recognized for many years by this court. Dodge 
v. Kiene, 28 Neb. 216; Lincoln Shoe Mfg. Co. v. Sheldon, 
44 Neb. 279; Funke v. Allen, 54 Neb. 407; Allen v. Rush- 
forth, 77 Neb. 840. The United States supreme court, the 
courts of last resort in 26 sister states, in England and in 
Canada so hold. The citations may be found in 35 Cyc. 
592 et seq. See, also, 2 Mechem, Sales, sec. 1690; Huguenot 
Mills v. Jempson & Co., 68 S. Car. 363, 102 Am. St. Rep. 
673. 

It is unnecessary to extend this dissent by a review of 
the authorities cited in the majority opinion. Not one 
ease refers to a contract for the sale of a staple of com- 
merce—goods that prima facie have a market value in 
every civilized community during any season of the year. 

Plaintiff has pleaded no fact to take his case out of the 
general rule, and the judgment of the district court should 
be affirmed. 


LErron and Ross, JJ., concur in dissent. 
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SopHit HENKEL ET AL., APPELLEES, V. WILLIAM BOUDREAU, 
APPELLEE; LEONEL BOURDEAU ET AL., APPELLANTS. 


Frrep Marcw 24, 1911. No. 16,366. 


1. Appeal: Correction or Verpict. In the trial of an action against 
dealers in intoxicating liquors for damages, in which they were 
sued jointly with their sureties, the jury agreed upon what their 
finding should be and returned with a written verdict, when it 
was filed by the clerk and the jury discharged from a further 
consideration of the case and for the term of court. Objection 
was immediately made to the form of the verdict, and within two 
minutes after its return and discharge of the jury, and before the 
jurors had left the courthouse, the court ordered the jurors to 
return to the jury box when it was discovered that the written 
verdict did not express the finding and agreement of the jury, and 
they were directed to return to their room and correct the verdict 
so as to conform to such finding and agreement. There was no 
showing that any juror had conversed with or been approached by 
any other person upon the subject of the verdict or the merits of 
the case. A second and corrected verdict was soon thereafter 
returned into court by the jury, upon which judgment was 
rendered. Held, under the provisions of sections 145 and 312 of 
the code, that, in the absence of a showing of prejudice, the judg- 
ment was valid and could not for that reason alone be reversed. 


ADMISSION OF EviIvENcE. The petition alleged the execu- 
tion of the surety bonds by the defendant bonding company, which 
admitted the averment in its answer. This rendered it unneces- 
sary to introduce the bonds in evidence on the irial. But the 
bonds were introduced, and admitted in evidence by the court 
over defendants’ objection and exception. Held, That the ad- 
mission of the bonds in evidence could work no prejudice to the 
defendant bonding company. 


2. 


DeFrautT: Presumerions. One of the principal defendants 
duly served with summons made default, filing no answer or other 
pleading. The cause was tried on an amended petition filed after 
answer day. Subsequently a default was entered against the un- 
answering defendant. The original petition is not presented in 
the transcript, and the record does not show any change in the 
averments which could affect the rights or liability of the default- 
ing defendant. All presumptions being in favor of the regularity 
of the proceedings in the trial court, and no error being made to 
appear, the action of that court in entering the default cannot be 
reviewed, : 


3. 
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4. Trial: Issuzs: Instructions. The petition contained the averment 
that the principal defendants were engaged in the sale of intoxi- 
cating liquors in the village of C., under a license granted by said 
village, at the time of the alleged sales of liquor. The answer 
admitted the existence of the license at the time. This rendered 
it unnecessary for the court to submit the question of the issuance 
and existence of the license to the jury, there being no issue 
upon that point. 


5. Appeal: Instructions: HarMLess Error. It is error for the court, 
in instructing a jury, to copy sections of the statute, where the 
section contains subjects not in issue nor proper to be presented 
to the jury, but the error is without prejudice if the issues on 
trial are clearly defined, and the embodying of the immaterial 
portion of the section could not in any way mislead the jury. 


6. : : Discrerion or Court. It is not customary for 
courts, in instructing a jury, to admonish them that it is not 
within their province to inquire into the propriety of existing 
laws, but to be governed by them. But this is within the discre- 
tion of the court and unless there is an abuse of that discretion 
a judgment will not for that reason alone be reversed. 


APPEAL from the district court for Franklin county: 
Harry S. DUNGAN, JUDGE. Affirmed. 


L. H. Blackledge and A. H. Byrum, for appellants. 
M. A. Hartigan and W. H. Miller, contra. 


REESE, C. J. 

This action was instituted in the district court for 
Franklin county by plaintiff in her own right and on be- 
half of her minor children, five in number, against the de- 
fendants William Boudreau, Liona Boudreau (afterward 
changed to Leonel Bourdeau), Frank Robbins, and the 
United States Fidelity & Guaranty Company; it being 
alleged in the petition in substance that the defendants 
were engaged in the sale of intoxicating liquors, as li- 
censed saloon-keepers, in the village of Campbell, in that 
county, and the guaranty company as the surety upon 
their several bonds. It is alleged that August Henkel, 
the husband of plaintiff and father of her minor children, 
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was, prior to the injury complained of, a prosperous and 
successful farmer and provided well for the maintenance 
and support of plaintiff and their children; that for 
more than a year prior to the 14th day of January, 1908, 
the defendants had each sold and supplied to the said 
August Henkel intoxicating liquors until he had become 
an habitual drunkard, and on that day they each sold and 
furnished such liquors to him until he became helplessly 
intoxicated, and in seeking to return to his home, ‘some 
6 miles distant, with a team and loaded wagon he was 
unable to manage the team, when they ran away with him, 
throwing him out of the wagon, crushing and mangling his 
right arm to such an extent as to require that it be ampu- 
tated near the shoulder, which was done, whereby he be- 
came a cripple for life with greatly impaired health, and 
thus rendered unable to maintain and contribute to the 
support of the family as he had theretofore done, whereby 
plaintiff and the children in whose behalf the suit was 
brought were damaged in the sum of $15,000, for which 
judgment was demanded. Separate answers were filed by 
Robbins, Leonel Bourdeau and the guaranty company, 
which, in substance, admitted the licensed character of 
defendants, the suretyship of the guaranty company, the 
injury to August Henkel, and denying all other averments 
of the petition. Defendant Leonel Bourdeau presented 
the additional averment that he was not sued by his cor- 
rect name, and pleaded his true name. William Boudreau 
made default, failing to file answer or other pleading. A 
jury trial was had, the jury were instructed, and retired 
for deliberation on the 25th day of March, 1909. On the 
next morning they returned into court with a verdict. 
One of the principal contentions on this appeal is upon 
the authority of the court to render judgment for the 
amount for which the said judgment was entered. The 
journal entry shows that at 9 o’clock A. M. the jury re- 
turned their verdict finding “ ‘for the plaintiffs and against 
the defendants William Boudreau, Leonel Bourdeau, and 
the United (States) Fidelity and Guaranty Company of 
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Baltimore, Md., and assess the amount they have and 
recover of and from said defendants and each of them at 
the sum of $2,000, * * * which verdict was received 
and read.in open court and the jury discharged by the 
court from the case and for the term. Afterward on the 
same day at 9:02 o’clock A. M., upon the attorneys for the 
plaintiff challenging the form of the verdict, the aforesaid 
jurors by direction of the court were recalled into the box, 
and after certain inquiries by the court and answers by 
one or more of the jurors, all of which were taken down 
by:the reporter, said jurors, by direction of the court, were 
sent back to the jury room with instructions, which were 
given orally, to insert the total amount they find the plain- 
tiffs entitled to recover, and said jurors retired in charge 
of the bailiff, and afterward on the same day at 9:07 
o’clock A. M, returned into court with a verdict for plain- 
tiffs ‘and against William Boudreau, Leonel Bourdeau, 
and United States Fidelity & Guaranty Company for 
$4,000, in words and figures as follows.” The verdict is set 
out in the record, but as it is similar to the former one, 
with the exception of the amount of damages assessed, 
it need not be here copied. As the jury did not find against 
Robbins, judgment of dismissal was entered in his favor. 
The action of the court in recalling the jury and receiving 
the second verdict was duly objected and excepted to. 
Separate motions for a new trial were filed, overruled, and 
judgment was entered against the three defendants jointly 
for $4,000. They appeal, contending that the court erred 
in recalling the jury, resubmitting the case to them, re- 
ceiving their second verdict and entering judgment 
thereon. 

There is a sharp conflict between the affidavits in sup- 
port of the motions for a new trial and the record. We 
find no affidavits submitted by plaintiffs prior to the rul- 
ing on said motions. It is quite clear that some of the 
jurors had left the jury box and mingled with those who 
were on the floor of the courtroom, and one affiant states 
that he saw some of the jurors on the lower floor of the 
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building. In the bill of exceptions it is recited: “There- 
upon (after the receipt of the first verdict) the court in- 
formed the jury that they were discharged, * * * 
and, while the jurors were in the courtroom and the 
hallway of the courtroom, counsel for plaintiffs challenged 
the form of the verdict; and thereupon said jurors were 
summoned again to the jury box by order of the court. 
The verdict was again read to them and they were again 
asked if that was their verdict,” the attorneys for both 
parties “being present in open court, and made no objec- 
tion at that time to the proceedings and the instructions 
of the court to the jury.” The foreman of the jury sought 
to make an explanation to the court, but the court inter- 
rupted him, and stated that the verdict must be for the 
whole amount plaintiffs should recover. The foreman 
then stated that they “understood it was each of them 
$2,000.” The court then informed the jury that the whole 
judgment would run against each; that, if the verdict was 
‘not the amount you find the plaintiffs are entitled to, 
you take your verdict and retire with the instructions to 
your jury room, and put in whatever amount you find the 
plaintiffs are entitled to.’ The foreman: “The whole 
amount?” The court: “The whole amount.” The jury 
retired to their room and returned the second verdict, 
upon which the judgment was rendered. That the pro- 
cedure was irregular there can be little doubt, but we 
think there can be no reasonable question but that the last 
verdict corresponded with the actual finding and agree- 
ment of the jury. The difficulty was that, for want of 
proper direction, perhaps, they believed they were to find 
separate verdicts against each of the principal defendants, 
and did not understand that the verdict should be for the 
gross amount of damages found. The length of time in- 
_ tervening between the return of the first verdict and their 
recall precludes the idea that any one could have tam- 
pered with any member, and thus succeeded in producing 
an agreement differing from that made before the return 
of the first verdict. Many cases are cited by defendants 
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holding that no correction could be made after the receipt 
of a verdict and discharge of the jury. This was the in- 
flexible rule of the common law, and, had not the rule of 
procedure been made nore liberal by our code provisions, 
we would be bound to follow that aucieut line of practice. 
It is to be noticed that, in what are called the code states, 
inany of those rules have been modified and changed, as 
by our own code, which in section 145 provides: “The 
court in every stage of an action must disregard any error 
or defect in the pleadings or proceedings, which does not 
wffect the substantial rights of the adverse party; and no 
judgment shall be reversed or affected by reason of such 
error or defect.” Aud section 312 of the code provides: 
“No exception shall be regarded, unless it is material, and 
prejudicial to the substantial rights of the party except- 
ing.” Since the jury had agreed upon the $4,000 as the 
assessment of damages, and their verdict had failed to cor- 
respond with that agreement, there was no error or preju- 
dice in their recall and their correction of the verdict. 
Cohen v. Sioux City Traction Co., 141 Ia. 469; Fearnley 
v. Fearnley, 44 Colo. 417; Nolan v. East, 132 Tl. App. 
634; Rogers v. Sample, 28 Neb. 141; Levells v. State, 32 
Ark. 585; Brister v. State, 26 Ala. 107. There is no evi- 
dence of any improper action or conversation by any 
juror, or that any person approached them or spoke to 
them upon any question involved in the case, or of the case 
itself. There was nothing said by the court, or by coun- 
sel, which could in any way tend to influence the jury as 
to the amount for which the verdict should be returned. 
No prejudice being shown, the action of the court must be 
held valid. , 

It is contended that the court erred in the admission of 
the bonds alleged to’ have been executed by the defendant 
guaranty company. We are persuaded that the objection 
is without merit. The answer of that company admits 
that it is a bonding company, “and that on or about April 
9, 1907, it executed with and for William Boudreau, 
Leonel Bourdeau and Frank Robbins, respectively, as 
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principals, three several bonds in the suin of 85,000 each, 
containing the conditions and obligations sulistuntially as 
set forth in the exhibits A, B and C to said amended peti- 
tion.” The exhibits referred to are copies of the bonds 
attached to the petition. This being an admission of the 
execution of the bonds, their introduction in evidence, 
even if unnecessary, could work no prejudice. 

It is also insisted that the court erred in entering a de- 
fault against William Boudreau, the ground of contention 
being that the amended petition was filed after answer day 
and no notice was given of the filing thereof. The original 
petition is not a part of the transcript, and it is impos- 
sible for us to ascertain what it contained and whether 
there was any change of allegations as against that de- 
fendant or not. Therefore the merits or demerits of the 
contention cannot be determined. The precipe filed in this 
court designates Leonel Bourdeau and the United States 
Fidelity & Guaranty Company, only, as appellants. It 
may be doubted if, under rule 13 of this court, William 
Boudreau is a party to this appeal. 

Objection is made to instruction numbered 2, given by 
the court on its own motion. This instruction stated the 
issues in condensed form, informing the jury of the facts 
upon which the burden of proof rested upon the plaintiffs. 
In the issues stated the court did not inform the jury that 
it was incumbent on plaintiffs by a preponderance of the 
evidence to prove “the issuance of the license and the de- 
livery and approval of the bond.” As we have already 
seen, there was no issue as to the execution of the bonds 
to be submitted to the jury; the fact being sufficiently 
admitted. The petition, while not to be recomnicnded as a 
model, contained the allegation that the defendants were 
engaged in the sale of intoxicating liquors in the village of 
Campbell “under a license granted by said village, its 
board and officers” at the time of the alleged sales and 
injury, and the answers of the principal defendants adinit 
that during the year in which the cause of action arose 
they were engaged in the sale of liquors at the place 
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named “under a license granted by the board of trustees 
of said village.” This rendered it unnecessary for the ° 
court to submit the question of the issuance of the licenses 
to the jury, there being no issue upon that subject. 

Instruction numbered 6 is complained of. By that in- 
struction attention is called to the particular section of 
the statute by number, and the section is copied, being 
section 7168, Ann. St. 1909. This section contains pro- 
visions not applicable to the case on trial, and those provi- 
sions being copied into the instruction is claimed to have 
been prejudicial error. That this method of instruction 
cannot in all cases be approved must be conceded. If a 
section of the statute contains no provisions other than 
those to be applied to the case in hand, there can be no 
reasonable objection to its being copied into the instruc- 
tion; but where, as in this case, the section is broader in 
its provisions than the issues, it should not, as a general 
rule, be copied in its entirety. It was not proper to copy 
that part of the section referring to injuries inflicted by 
intoxicated persons upon the person or property of others, 
and to that extent the instruction fails to meet approval. 
But this is not enough to require a reversal of the judg- 
ment. It must appear that the error resulted in prejudice 
to the defendants. We are unable to perceive how the in- 
struction could have that effect. True, there was no ques- 
tion of that kind involved in the case, but the true issue 
was so clearly presented to the jury by the evidence and > 
other instructions of the court as to leave no ground for 
any presumption that the jury were in any respect misled 
thereby. 

A portion of the seventh instruction given by the court 
is sharply criticised by defendants. We can find no objec- 
tion to the statement of law governing the case, as con- 
tained in the instruction, and therefore do not copy that 
portion. After so stating the law, the instruction con- 
tinues: “It is not for you, gentlemen of the jury, to in- 
quire into and consider the propriety of the law in force in 
thig state relative to the sale of intoxicating liquors, under 
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which this action is brought. The law as it now stands 
on the statute books of this state should be enforced, and 
if from all the evidence you believe that the plaintiffs are 
- entitled to recover, as explained in these instructions, then 
you should find for the plaintiffs and against any and all 
of the defendants contributing to the intoxication of Au- . 
gust Henkel, if you find he was intoxicated at the time 
of his injury, without regard to what your personal view 
may be as to the propriety or wisdom of the law on this 
subject in force in this state.” That portion of this excerpt 
which contains the admonition to the jury to lay aside 
their personal views as to the propriety of our laws was, 
possibly, not necessary, as juries, as a general rule, fully 
understand their duties and obligations in this regard. 
The necessity for such admonitions may sometimes exist. 
Of this the court must be the judge and exercise his dis- 
cretion, and, unless there is an abuse of that discretion 
resulting in prejudice, reviewing courts cannot interfere. 
While this cautionary instruction may not have been 
necessary, we are unable to see where or how it could have 
worked any prejudice to defendants. It was clearly the 
duty of the jury to lay aside their personal views and re- 
turn a verdict in accordance with the law and evidence. 
This in substance was the direction of the court. True, 
it might have been stated in a much more condensed form, 
if necessary to be referred to at all, but that fact could 
not require a reversal of the judgment. 

The action of the court in giving other instructions and 
in refusing to give instructions requested by defendants 
is criticised in the briefs and arguments of counsel, but 
upon a review of all such we can detect no sufficient reason 
for disturbing the judgment. 

The vital issues in this case were few, yet the record 
shows that 27 instructions, including those requested by 
plaintiffs and defendants, covering 16 typewritten pages 
of the transcript, were given to the jury, involving many 
repetitions and the copying of a number of sections of the 
statute. We are unable to see why the whole of the law 
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pertinent and proper to have been given night not have 
been condensed to within reasonable bounds, without repe- 
tition, and more easily of coniprehension by the jury. “In- 
structions in a case should be few in number and should 
present to the jury the law applicable to the issues in the 
case in simple language aul terse sentences.” City of 
Beatrice v. Leary, 45 Neb. 149. But a judginent will not 
be reversed because of the number of mstructions given to 
the jury by the trial court, unless it clearly appeurs that 
prejudice results therefrom. Omaha Strect R. Co. v, Boe- 
sen, 68 Neb. 437. _ 

There being no reversible error shown by the record, 
the judgment of the district court is 

AFFIRMED, 


ADDISON MOORE, APPELLEE, V. JOHN STURM, APPELLANT. 
Ficep Marcu 24, 1911. No. 16,364. 


1. Trial: Resrarks or Jupce. Remarks of the district judge while im- 
paneling the jury set out in the opinion, and held not to constitute 
reversible error, 


Ze : Instructions. An instruction on the measure of damages, 
couched in Janguage which would be construed by ordinary minds 
to accord with the well-settled rule governing that question, will 
not be presumed to be misleading. 

3. Appeal: ADMISSION or EvmeNcge. Where a ruling on the admf{s- 


sibility or competency of certain evidence is reserved, and the 
evidence is afterwards excluded, and the jury are instructed to 
wholly disregard it, its tentative reception does not, under ordl- 
nary circumstance, require a reversal of the judgment. 


: Evmwence: Review. A party cannot predicate error upon the 
exclusion of evidence offered by him if it is finally received and 
considered by the jury. 


4. 


§. Evidence examined, and found to be sufficient to sustain the verdict, 
and that the verdict was not excessive, 


APPEAL from the district court for Lancaster county: 
WILLARD E, Stewart, JuDcE, Affirmed, 


794 NEBRASKA REPORTS. [ VoL. 88 


Moore v. Sturm, 


George A. Adams, for appellant. 
W. B. Comstock, contra, 


BARNES, J. 


Action by John E. Moore as next friend of the plaintiff, 
his minor child, for damages for an assault and battery. 
The plaintiff had the verdict and judgment, and the de- 
fendant has appealed. 

It appears that the defendant, a man about 68 years old, 
assaulted the plaintiff, who at that time was about 3 years 
of age. The injuries complained of consisted of a broken 
collar bone and certain bruises upon his person, 

The defendant’s first contention is that the district 
judge, by certain remarks while the jury were being im- 
paneled, committed reversible error. It appears that one 
Rudd, during his voir dire examination, stated, in sub- 
stance, that owing to his sympathy for children he felt 
that he was disqualified; in other words, that he could 
not render a fair and impartial verdict. Defendant chal- 
lenged the juror for cause, and thereupon the court said: 
“T am going to sustain the challenge, but I don’t do so 
because I think it is proper to do it. We have plenty of 
jurors here, and we can undoubtedly impanel a jury and 
get jurors without any feeling. There is no doubt in my 
mind but what this juror could give a fair verdict. I 
haven’t any doubt that Mr. Rudd could give a fair verdict. 
His sympathy for the child is not probably any greater 
than any other human being’s. As long as we have plenty 
of jurors in the room, I will sustain the challenge.” By 
the juror: “Judge, don’t you think, when a person is 
the father of a family of three children, that it would in- 
fluence him?” By the court: “I think, if you compre- 
hended the import of the question, you would not stultify 
yourself by saying that you could not be fair. It is equiv- 
alent to saying that you could not conscientiously do your 
duty. I think you are a fair man and could and would do 
your duty.” Thereupon the juror was excused, 
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It is claimed that the foregoing statements were preju- 
dicial to the rights of the defendant and resulted in an 
excessive verdict. We think this contention is without 
merit. We are unable to see how the statement of the 
presiding judge, that in his opinion the juror could render 
a fair and impartial verdict, could result in prejudice to 
any one. The defendant’s argument on this point is 
neither convincing nor persuasive. It also appears that 
the matter was thought to be of little importance at the 
time it occurred, for counsel did not propound the same 
or like questions to the other members of the jury. We 
therefore conclude that the remarks complained of are not 
of sufficient importance to require a reversal of the judg- 
ment. 

Defendant’s second contention is that the court erred 
by instructing the jury as follows: “No, 4. If you find 
from the evidence in favor of the plaintiff, you will find 
such an amount of damages as will compensate him for 
the injuries received. You will allow him no speculative 
damages by way of punishment, but such as are compen- 
satory. You may take into consideration the character of 
his injuries, whether permanent or temporary. You may 
consider such pain and suffering as was occasioned by 
the injuries, and all the facts and circumstances shown in 
evidence bearing upon the damages suffered.” Defendant’s 
argunent is that the instruction speaks only of spec~'»- 
tive damages, and not of punitive damages or smart money, 
and that the court did not instruct the jury that the plain- 
tiff could not recover punitive damages by way of smart 
money, although such an instruction was requested. It 
is also contended that the word “such” as used in the in- 
struction refers to the adjective “speculative,” and not to 
the noun “damages.” We do not so understand the 
instruction. To us it seems clear and plain that the jury 
were informed that they were not to allow the plaintiff 
speculative damages, but only such as were compensatory. 
This is the construction that any ordinary man would 
place upon the language of the instruction. We think this 
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question should be ruled by Omaha & R. V. R. Co. v. Crow, 
54 Neb. 756, where a like question was presented and the 
language used was held not to be misleading. 

It is also contended that the court erred in permitting 
the defendant to prove the value of the physician’s services 
in treating the plaintiff’s injuries. It is true that during 
the trial it was stated that the expense incurred for such 
services was $100. This was objected to, the ruling was 
reserved, but finally the testimony was excluded, and the 
jury were instructed not to take that matter into consider- 
ation in arriving at their verdict. Therefore the record 
on that question is without error. 

Error is also assigned for the exclusion of evidence of- 
fered for the purpose of impeaching a witness for the 
plaintiff, but an examination of the record discloses that 
that evidence was finally received, and the whole matter 
was before the jury for their consideration. 

Finally, it is suggested that the verdict for $500 is ex- 
cessive. A careful examination of the evidence satisfies us 
that the injuries complained of were severe; that the plain- 
tiff, at the time of the trial, had not fully recovered from 
the effects of the assault, which the jury found the defend- 
ant had made upon him. 

The case seems to have been fairly tried, and the evi- 
dence sustains the verdict. The record contains no re- 
versible error, and the judgment of the district court is 


AFFIRMED. 
Ross, J., not sitting. 


GEORGE T, STEPHENSON, TRUSTED, APPELLEE, V. CHARLES 
M. MURDOCK FT AL., APPELLANTS, 
Frrep Marco 24, 1911. No. 16,380. 


1. Appeal: AFFIRMANCE. Where, upon the trial de novo of a sult in 
equity brought to this court on appeal, an independent investiga- 
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tion of the pleadings and the evidence contained in the bill of 
exceptions results in a judgment which accords substantially with 
the conclusions reached by the trial court, the findings and judg- 
ment of that court should be affirmed. 


2. Limitation of Actions: ADVERSE Possession: Notice. The statute of 
limitations does not commence to run in favor of one claiming an 
interest in real estate until he has taken possession thereof, or 
has exercised such dominion over the premises as amounts to 
notice to the real owner of his adverse claim. 


APPEAL from the district court for Gage county: 
LEANDER M. PEMBERTON, Junen. Affirmed. 


E. O. Kretsinger and C. M. Murdock, for appellants. 
E. N. Kauffman and A. D. McCandless, contra. 


BARNES, J. 


Action in the district court for Gage county for account- 
ing as to certain property held in trust, and for a decree 
to sell the same for the payment of the sum found due 
the plaintiff in the matter of the trust estate. The plain- 
tiff had the judgment, and the defendants have appealed. 

It appears that on the 3d day of December, 1892, the 
property now in question, together with certain other 
real and personal estate, was owned by one Samuel Wy- 
more, Sr., who at that time conveyed the same in trust to 
Charles M. Murdock, Arthur A. Murdock, and Joseph 
Pasko, and took their notes therefor in the sum of $8,- 
819.50; that soon thereafter Wywore left his home in Gage 
county and established his residence in the state of Ne- 
yada; that no payments were made on -the notes above 
mentioned, and the same were renewed from time to time; 
that in the month of December, 1892, Wymore returned 
to Gage county for the purpose of disposing of his prop- 
erty and settling up his accounts with the defendants 
abuye named; that, being unable to sell or otherwise dis- 
pose of the property in question, he conveyed the same, or 
so much thereof as the defendants had not already dis- 


798 NEBRASKA REPORTS, [VOL. 88 


Stephenson v. Murdock. 


posed of, to the defendants Charles M. Murdock and 
Arthur A. Murdock by warranty deed, with a written 
agreement from them that they were to sell the real estate 
for him, pay the taxes which had become delinquent 
thereon, and remit the remainder to him, which was to 
be applied to the payment of the notes above mentioned; 
that in 1896 the notes were again renewed; that in March, 
1899, Wymore returned to his former home in Gage 
county, and, no account having been rendered to him as 
to the disposition of the proceeds of his property thereto- 
fore conveyed to the defendants, the notes were again 
renewed, and, although some of the property had been 
disposed of and a considerable portion of the real estate 
had been sold for the nonpayment of taxes, Wymore en- 
tered into a written contract with the Murdocks (Pasko 
having died after conveying all of his interest in the prop- 
erty to them) by which it was provided as follows: “It is 
mutually agreed by and between all parties to this agree- 
ment that the list of lands and town lots, improved and 
unimproved, and nine head of horses and mares and con- 
tract of E. H. Chaffin and Sherman L. Wymore for prop- 
erty sold and not fully paid, a list of all which is hereto 
attached and made a part of this agreement; that said 
* * * property and the title to said real estate shall 
be held in trust by said Charles M. Murdock and Arthur 
A. Murdock, but handled in common by the parties to this 
agreement, for sale, exchange, improvement, cultivation 
and rent, and the proceeds from said sale, rents and ex- 
change to be applied to the payment of the delinquent 
taxes due on said property and the payment to said 
Samuel Wymore, Sr., in the aggregate amount due on said 
three notes above mentioned, $8,729.56 without interest, 
and after said amount shall have been paid and settled in 
full then the residue and balance of all property, real or 
personal, or proceeds from said business, if any, to be held 
in common or sold, and the proceeds divided equally 
between the first and second parties to this agreement 
as they may elect. It is further agreed that neither of the 
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parties to this agreement shall make any charge for their 
time and labor in transacting any business for the firm 
or in settling or collecting notes and accounts due Samuel 
Wywmore, Sr., individually, separate and apart from the 
firm or company business.” 

It appears: That the first thing done by the Murdocks 
after the deeds above mentioned were executed was to 
mortgage Wymore’s home place for $500 to one E. H. 
Amber. The mortgage was renewed from time to time and 
finally paid off by Samuel Wymore himself in 1903. In 
the meantime, although the Murdocks were in possession, 
_ control and management of the property, no taxes had 
been paid thereon. That when Wymore gave Charles M. 
Murdock the money with which to pay off the mortgage 
above mentioned, with the instruction from Wyinore to 
take an assignment of the mortgage in bis favor, Mur- 
dock disobeyed the instruction and had the mortgage re- 
leased. It further appears that, although the legal title 
was in the Murdocks, they at all times admitted that they 
held the property in trust; that Wymore depended on the 
Murdocks to carry out the terms of the written contract, 
sell the land, pay the taxes, and turn over to him the 
amount that had been agreed upon, to wit, $8,729.56 with- 
out interest. It seems to be conceded that they did neither 
of these things. When Wymore ascertained the facts in 
relation to their mismanagement of his estate, he com- 
menced this action. Thereafter, being old and in failing 
health, he conveyed the property to one George T. Stephen- 
son as his trustee for the purpose of prosecuting this action 
for and in his behalf; that after the testimony was taken, 
but before the judgment complained of was rendered, Wy- 
more died, and the action proceeded in the name of the 
trustee. When the case was finally argued and submitted, 
the trial court found the facts in substance as above 
stated, and made an accounting between the parties. It 
was found that there was due to the plaintiff of the pro- 
ceeds of the Wymore estate the sum of $6,086.71; that Wy- 
more had paid certain taxes and incurred certain expenses 
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in the management of the estate, amounting to $277.70, 
which was included in the amount found due as above 
stated, which was declared to be a lien on the remaining 
portion of the real estate. A decree was entered provid- 
ing for the sale of the remainder of the property which 
had not theretofore been disposed of by the Murdocks, and 
it was ordered that the proceeds be applied, first, to the 
payment of the taxes, and that the remainder be paid over 
to the plaintiff as the trustee of Wymore’s estate. 

Defendants’ first contention is that the district court 
erred in finding that there was $6,086.71 due and unpaid 
to the plaintiff as trustee for Samuel Wymore under the 
contract of March 29, 1899. This contention has com- 
pelled us to review the entire evidence contained in the 
bill of exceptions. This we have done, and we are satis- 
fied of the correctness of the accounting made by the dis- 
trict court. In fact, we adopt his findings as to the 
amount due as our own. It may be said in passing that, 
if called upon to determine that amount in the first in- 
stance, we might have made it larger than the sum found 
due by the district court; but, on the whole, we are satis- 
fied with the correctness of that portion of the decree. 

Defendants’ second contention is that the court erred 
in holding that Glen E. Murdock was not the bona fide 
owner of that portion of the estate which he had obtained 
from his father, Charles M. Murdock, by and through the 
intervention of the Lincoln Land Company. We have 
examined the evidence upon this question, and are satis- 
fied that Glen E. Murdock never paid any consideration 
for this property; that he was not a purchaser of it in good 
faith, and therefore the trial court was right in finding 
that the property in equity still belonged, to Wymore. 

It is also contended that the statute of limitations had 
run in favor of Glen E. Murdock at the time this action 
was commenced. It appears, however, that he never 
placed the conveyance by which he claimed title upon 
the records of Gage county; that in 1899, when the con- 
tract in question was entered into, there was nothing of 
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record which showed that Glen E. Murdock had any in- 
terest whatsoever to any portion of the property men- 
tioned in the schedule attached to that contract, and it is 
conceded that at that time he had reconveyed the tract of 
land in question to his father; that in making the contract 
it was agreed, understood and conceded by all of the de- 
fendants that the land now claimed by Glen E. Murdock 
was still a part of Wymore’s estate. He made no claim to 
the property at that time, and having given no notice of 
his present claim, either actual or constructive, he is not 
entitled to invoke the protection of the statute of limita- 
tions. 

A vigorous attack is made upon the good faith of Steph- 
enson, the trustee and present plaintiff in this action; but, 
the Murdocks having been decreed to have no further in- 
terest in the property in question, such an attack is en- 
tirely beside the mark. At this stage of the case, no one 
can complain of the actions of the trustee, except the heirs 
of the Wymore estate. 

A careful examination of the whole record satisfies us 
that the judgment of the district court was right, and it 
is 

AFFIRMED. 


Rose, J., not sitting. 


Lestor HARLAN MASON, APPELLES, V. Iba BE. ROWLEY 
ET AL,, APPELLANTS. 


Frep Marcu 24, 1911. No, 16,993. 


Judgment: CONCLUSIVENESS. A judgment of the district court, having 
jurisdiction of the subject matter and all of the necessary parties 
in an action to quiet title, and from which no appeal has been 
taken, is binding and conclusive as to the rights of the same 
parties in a subsequent proceeding by which it is sought to parti- 
tion the land in question im such former action. 


54 
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APPEAL from the district court for Harlan county: 
Harry 8. Dunaan, Jupen. Affirmed. 


J. G. Thompson and W. J. Furse, for appellants. 
Field, Ricketts & Ricketts, contra. 


Barnes, J. 


This is an appeal from a judgment of the district court 
for Harlan county in a partition suit confirming shares 
in, and directing sale of, a quarter section of land situated 
in that county. The action was commenced by Lester 
Harlan Mason against George W. Holmes, who was in 
possession, and all others who have or claim to have an 
interest in the premises. By the judgment, of which com- 
plaint is made, it was declared that the plaintiff and 
William G. Mason were each the owners in fee simple of 
an undivided one-fifth of the land in question, subject to 
an eState for life of the defendant Nancy E. Mason; that 
the defendant Holmes was the owner in fee simple of an 
undivided three-fifths of said real estate, subject to the 
life estate aforesaid, of which he was also the owner; that 
the defendant James G. Thompson has a lien on the undi- 
vided one-half of whatever interest the Mason heirs may 
have or receive; that the plaintiff was entitled to the par- 
tition of the premises; and one Thomas W. Carroll was 
appointed referee to make such partition. All of the de- 
fendants except George W. Holmes and wife excepted to 
the decree, and have prosecuted this appeal. The only 
question presented for our determination is: Have the de- 
fendants Ida E, Rowley, Henry L. Mason and Effie I. 
Harroun each an undivided one-fifth interest in the land 
in question, subject to the life estate above mentioned. 

It appears that in 1881 one William B, Mason, a resi- 
dent of Harlan county, died, leaving a widow and five 
children, of which the last above named were three. At 
the time of his death he, with his family, occupied the 
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land in question herein as a homestead. Early in 1883 
the widow, as administratrix, pursuant to a license ob- 
tained for the district court for that county, sold the 
land to pay the debts of the decedent’s estate, and she 
and the several heirs, then minors, surrendered posses- 
sion thereof to the purchaser. Defendant Holmes, by 
mesne conveyances, holds under the purchaser at that 
sale, and he and his grantors have held possession there- 
under claiming title from 1883 until 1906, when defend- 
ant Holmes brought suit against the several parties to 
quiet his title as against the widow and the heirs of Wil- 
liam Mason, who are the defendants in this case. ‘The five 
Mason heirs answered, alleging the homestead character 
of the land, and prayed that they might be decreed to be 
the sole owners thereof, subject to the life estate of Nancy 
E. Mason, and that their title thereto be quieted and con- 
firmed in them. Nancy E. Mason answered and claimed 
an estate in the premises for life. The trial court in 
that action found for all of the defendants, except the 
widow. An appeal was taken to this court, where it was 
held that so much of the decree of the trial court as 
granted any relief to the defendants Rowley, Henry L. 
Mason and Effie I. Harroun was erroneous; that as to 
them the action should have been dismissed, and the title 
to three-fifths of the land in controversy should have been 
quieted in the plaintiff Holmes. Thereupon, the cause was 
remanded, with directions to the trial court to enter a 
judgment in accordance with the opinion. See Holmes v. 
Mason, 80 Neb. 448. 

When that cause again came on for hearing before the 
district court upon the mandate, that court rendered judg- 
ment therein as follows: “This cause coming on to be 
heard upon this .... day of ......... , 1908, on the man- 
date of the supreme court, and the court being fully ad- 
vised in the premises, and it being made to appear from 
the mandate that the decree of this court as to the defend- 
ants Nancy E. Mason, Lester Harlan Mason and William 
CG. Mason was in all things affirmed, and as to the defend- 
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ants Ida E. Rowley, H. L. Mason, and Effie I. Harroun 
the decree of the court was reversed, with costs, in favor 
of the plaintiff, and said cause was remanded, with direc- 
tions to enter decree in accordance with the opinion of the 
supreme court. It is therefore ordered, adjudged and de- 
creed that an undivided two-fifths of the northwest quarter 
of section seventeen (17), township two (2), north of 
range eighteen (18), west of the 6th P. M., be and the 
same hereby is quieted and settled in the defendants 
Lester Harlan Mason, and William G. Mason, subject to 
an estate therein in the plaintiff, George W. Holmes, for 
the life of the defendant, Nancy E. Mason, and subject to 
the right of J. G. Thompson, as his interest appears under 
contracts with said defendants. And it is further adjudged 
and decreed that the plaintiff is entitled to the exclusive 
use and enjoyment of the land above described to the ex- 
clusion of all of the defendants during the life of the de- 
fendant Nancy E. Mason, and that the title to an undi- 
vided three-fifths of the above described premises be and 
the same hereby is quieted in the plaintiff George W. 
Holmes, as against all the defendants, and that plaintiff 
recover costs of the supreme court, as against the defeud- 
ants, Ida FE. Rowley, Henry L. Mason and Effie I. Har- 
roun, and that in this court each party pay his or her own 
costs.” 

To that judgment no exceptions were taken. and it was 
approved as to form and substance by counsel for both 
parties. No appeal was prosecuted therefrom and no mo- 
tion was ever made to modify it in any respect. That 
judgment responds to the issues made by the pleadings, 
for in that action the only issue between Holmes, on the 
one hand, and Rowley, Harroun and Henry L. Mason, on 
the other, was, who was the owner of the fee title to the 
land in question, subject to the use of the premises for 
the life of Nancy E. Mason. That court had jurisdiction 
to try the title to the land in question, subject to the in- 
terest of the life tenant, and it expressly quieted and set- 
tled three-fifths of that title in George W. Holmes as 
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against Rowley, Harroun and Henry L. Mason. That was 
all the interest claimed by the defendants last named in 
that action. The parties to that suit and those in the in- 
stant case were the same, and the judgment there rendered 
is binding and conclusive upon all of them. Therefore bv 
the adjudication of a court of general jurisdiction threc- 
fifths of the remainder in fee of the land in question 
herein was quieted and settled, and is now in the defend- 
ant George W. Holmes as against Rowley, Harroun and 
Henry L. Mason. To say that those parties had any in- 
terest in the land when the present partition suit was 
commenced is to ignore that judgment. If Rowley, Har- 
roun and Henry L. Mason had no interest in the property 
when this action was commenced, they were not necessary 
parties to this suit. They no longer had any share in the 
property; they had no interest in the title; and there- 
fore the decree of the district court in this case was cor- 
_ rect. In fact, it was the only judgment which that court 
could have lawfully rendered. 

This view of the matter renders a decision of any of the 
other questions presented by counsel for the appellants 
wholly a work of supererogation. The judgment of the 
district court was right, and is 

AFFIRMED, 

Fawcett, J., not sitting. 


IN RE ESTATE OF WELLS WILLITS. 


JOHN M. WILLITS, APPELLANT, VY. ROBERT EARLE CONKLIN 
ET AL., APPELLEES, 


Firep March 24,1911. No. 16,286. 


1. Wills: Construction: Worps or Limrration. The rule that words 
of limitation shall be applied to the death of the first taker with- 
out issue during the life of the testator is extremely technical 
in its character, and does not apply where there are any indica- 
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tions, however slight, that the testator referred to death sub- 
sequent to his own demise. 


2. 


: SurvivorsHre. The general rule is that the period 
of time to which survivorship relates depends upon the intention 
of the testator, rather than upon technical language used in a 
particular clause in a will. 


EQUITABLE CoNVERSION. Where power is given to 
an executor to convert the real estate into money, and he is 
directed to pay the proceeds over to the guardians of certain 
minors during their minority, a court of equity will decree that 
an equitable conversion of the real estate of the testator took 
place, and that the estate should be distributed as personal prop- 
erty in accordance with the terms of the will. 


4. 


Estate BrequeaTHep. <A testator devised and 
bequeathed all his property, real and personal, to A and B, two 
grandsons, share and share alike, and provided that in case 
of the death of either his share should revert to the other. He 
also gave power to the executor to sell the real estate, and 
directed that the proceeds should be paid to the lawful guardians 
of the minor grandsons and held in trust “until each attain his 
majority when he shall have his share.” Held, That the period 
of distribution limited the survivorship, and that the gift took 
effect at the testator’s death, with a gift over to the survivor 
upon a contingency terminable at the attainment of majority. 


5. 


. 
. 


Held, further, That since A attained his 
majority before his death, the contingency by which his title 
might be divested and B substituted became impossible, and B 
thereafter had no interest in the one-half of the estate given to A. 


AppPpaL from the district court for Harlan county: 
Harry 8. Dunean, Jupen. Affirmed. 


John Everson, C. M. Miller and C. OC. Flansburg, for 
appellant. 


J. G, Thompson and Gomer Thomas, contra. 


Lerton, J. 


In 1899 Wells Willits and Rachael C. Willits, husband 
and wife, resided in Harlan county, Nebraska. In that 
year Mrs. Willits died, leaving her husband and her only 
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son, Ed L. Willits, surviving. In 1882 Ed L, Willits was 
married to his first wife, Blanche Conklin, who died in 
1887, leaving as the only issue of the marriage a son, Lee 
C. Willits, born July 4, 1886. In 1898 Ed. L. Willits was 
married to Rebecca Metz. The only issue of this mar- 
riage was John M. Willits, who was born May 14, 1902, 
and is still living. On October 8, 1903, Ed L. Willits died 
intestate, leaving surviving him his sons, Lee C. Willits 
and John M. Willits, and his widow, Rebecca M. Willits. 
His father, Wells Willits, died on November 13, 1903. 
From the time his wife died, in 1899, until.the time of his 
death, Wells Willits lived in the family of Ed. L. Willits. 
He was an invalid, having suffered from locomotor ataxia 
for years, and was virtually on his death bed when his 
son died. About two weeks after his son’s death he exe- 
cuted a will, which was duly probated. The executor 
named in the will qualified, sold the personal property 
and real estate, and paid a portion of the proceeds in equal 
sums to the guardians of the respective minors before Lee 
GC. Willits reached his majority. Lee C. Willits died on the 
23d of September, 1907, after attaining his majority. He 
left a will by which his property was bequeathed to the 
defendants, Robert Earle Conklin and Mary E. Conklin. 

The present controversy arose upon the final distribu- 
tion of the proceeds of the estate of Wells Willits. Upon 
the final report of the executor being filed in the county 
court, John M. Willits by his guardian filed a petition in 
that court praying for a construction of the will, that the 
money paid by the executor to the guardian of Lee C. 
Willits be recovered back, and in substance that he be de- 
. clared the owner of the entire estate. The county court 
held in substance that one-haif the estate vested in each 
of the grandchildren, and directed the payment of the 
proceeds to the guardian of John M. Willits and the ex- 
ecutor of the estate of Lee C. Willits, respectively. On 
appeal to the district court this judgment was affirmed, 
and the judgment is now before us for review. 

The point at issue is the construction which should be 
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placed upon the second and third paragraphs of the will, 
which are as follows: “I give, devise and bequeath all my 
property both personal and real of which I may die 
possessed to my grandsons, Lee C. Willits and John M. 
Willits, share and share alike. In case of the death of 
either of the above named grandsons, his share of my 
estate to revert to the other. 

“I give and confer upon the executor, to’ be hereinafter 
named, and acting under this will, full power and au- 
thority, by public or private sale, as he shall deem expedi- 
ent, to make sale of all real estate of which I may die 
possessed and do all needful acts to convey title to the 
purchasers thereof. The proceeds of such sales to be 
turned over to the lawful guardians of my grandsons, 
above nained, and held in trust by said guardians, until 
each attain his majority when he shall have his share.” 

The question presented is: What right in the property 
did Lee C. Willits possess at the time of his death? Was 
it an indefeasible vested estate, or did all the property 
devised to him “revert to the other” grandson on the 
happening of that event? The surviving grandson takes 
the position that on the death of Lee C. Willits at any 
time the entire estate passed to him, and that the legatees 
of Lee took nothing by his will. He contends that the 
intention of the deceased was to divide his estate equally 
between his two grandchildren and to prevent the diver- 
sion of the property to the heirs or legatees of either, and 
that the proper construction to be placed upon the will is 
that, “whenever the first legatee dies, whether before or 
after the testator, the other shall take; or it means that, 
if one dies before some contingency which the testator 
then had in his mind, the other shall take all; or it means 
that, if the first is prevented from taking by dying during 
the lifetime of the testator, the other shall be substituted 
for him.” On the other hand, the defendants contend that 
the contingency referred to in the will was death before 
the death of the testator, and that in any event the estate 
of Lee C. Willits became absolute upon his arrival at 21 
years of age. 
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The general rule is that, where there is a legacy to a 
person absolutely, and a provision that in case of his death 
the estate shall revert to another, the contingency referred 
to is the death of the first taker before the deatlt of the 
testator; but special circumstances will prevent the appli- 
cation of this general rule. In Schnitter v. MeManaman, 
85 Neb, 387, it ig said: “The rule that the words of limita- 
tion shall be applied to the death of the first taker without 
issue during the life of the testator is said to be extremely 
technical in its character, and does not apply where there 
are indications, however slight, that the testator referred 
to death subsequent to his own demise.” In Britton v. 
Thornton, 112 U. 8S. 526, Mr. Justice Gray says: “When 
indeed a devise is made to one person in fee, and ‘in case 
of his death’ to another in fee, the absurdity of speaking 
of the one event which is sure to occur to all living as 
uncertain and contingent has led the courts to interpret 
the devise over as referring only to death in the testator’s 
lifetime. 2 Jarman, Wills, ch. 48; Briggs v. Shaw, 9 
Allen (Mass.) 516; Lord Cairns in O’Mahoney v. Burdett, 
7 L. R. H. L. 388. But when the death of the first taker 
is coupled with other circumstances which may or may 
not ever take place, as, for instance, death under age or 
without children, the devise over, unless controlled by 
other provisions of the will, takes effect, according to the 
ordinary and literal meaning of the words, upon death, 
under the circumstances indicated, at any time, whether 
before or after the death of the testator. O’Muhoney v. 
Burdett, above cited; 2 Jarman, Wills, ch. 49.” 

It is elementary that in the construction of a will it 
is the duty of the court to effectuate the intention of the 
testator if it can be ascertained, and in order to ascer- 
tain this intention the court should place itself as nearly 
as possible in the position of the testator, and consider 
not only the particular clause of the will which is in dis- 
pute, but the whole instrument. McOulloch v. Valentine, 
24 Neb. 215; Chick v. Ives, 2 Neb. (Unof.) 879; Yoesel v. 
Rieger, 75 Neb. 180; Lewis’ Hstate, 203 Pa. St. 219; 30 
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Am. & Eng. Ency. Law (2d ed.) 666; Albin v. Parmele, 70 
Neb. 740. 

Appellant bases much of his argument upon the provi- 
sion that, in case of the death of either grandson, his 
share “shall revert to the other,” but we think he places 
too much stress upon this phrase, and does not give suffi- 
cient consideration to the other provisions of the will. 

Coming now to a consideration of the whole instru- 
ment: The will first devises and bequeaths all the testa- 
tor’s property, both real and personal, to the grandsons, 
share and share alike. This language clearly conveys a 
vested interest upon the death of the testator to each 
grandson. The next provision is that, in case of the 
death of either grandson, his share shall revert to the 
other. Standing alone, these two provisions would, under 
the general rule, apply to death before the death of the 
testator, but, as we shall see, there are other clauses which 
must be taken into account. The next paragraph em- 
powers the executor to sell and convey all the real estate, 
and further directs: “Thé proceeds of such sales to be 
turned over to the lawful guardians of my grandsons, 
above named, and held in trust by said guardians, until 
each attain his majority when he shall have his share.” 
While this provision does not expressly direct the 
executor to convert the real estate into money, it is ap- 
parent that it was the intention of the testator that the 
land should be sold and the proceeds paid during the 
minority of the grandsons, otherwise the provisions for 
payment to the guardian would be useless, and the direc- 
tion that each shall have his share at majority would also 
be without force. 1 Jarman, Wills (6th ed.) 558; Chick r. 
Ives, supra. The direction in this clause that the pro- 
ceeds shall be held in trust for each grandson until his 
majority, “when he shall have his share,” seems to us to be 
of great importance in the ascertainment of the testator’s 
intention. From the ciremmstanees at the time the will 
was made it is evident that he knew and realized his 
condition, and that the possibility of his living until either 


Vor. 88] JANUARY TERM, 1911. sii 


In re Estate of Willits. 


grandson reached the age of 21 years was beyond his 
most sanguine hope. He was an aged man, his wife was 
dead, he was suffering from a fata] disease and required 
constant care and attention. In his ailing and stricken 
condition he had just sustained the loss of his only son. 
He believed that his days were numbered, and so expressed 
himself. Placing ourselves as nearly as we can in his 
position, we think it clear that the contingency of the 
death of either of his grandsons before his own was not 
within his contemplation. By the terms of the will the 
money is placed beyond the reach of either until he 
reaches majority. If he die before majority, the fund 
which is then in the hands of either the executor or guard- 
ian must pass to the other grandson. It was evidently 
in the testator’s mind that until each grandson arrived at 
man’s estate it was improbable that he should have issue 
of his own and thus perpetuate the family name. He 
desired to take reasonable precaution that his property 
should remain in the family. We cannot think that it 
was his purpose to divert the estate conferred upon one 
grandson from the children of such grandson, or that the 
other should receive the whole estate. We think it was 
his intention that the period of distribution should limit 
the survivorship, and that the executory gift over to the 
surviving grandson was limited by its terms to that 
period. 

The language of Lord Hatherley in O’Mahoney v. Bur- 
dett, 7 L. R. H. L. (Eng.) 388, 403, in discussing the 
second and fourth rule in Edwards v. Edwards, 15 Beav. 
(Eng.) 357, is peculiarly applicable: “So again, I appre- 
hend, in another class of cases, many of which were cited 
before us, which have been decided since Hdwards v. Ed-~ 
wards, one of them having been before myself; in those 
cases where the court has found upon the face of the will 
a positive direction to pay over the personalty to the leg- 
atee, or to make a distribution among several legatees at 
a given time, the period of distribution being fixed at 
which, as it appears from the face of the will, the whole 
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estate was intended to be entirely disposed of and divided, 
and to pass from the hands of the executors, the courts 
have laid hold of that circumstance to say, ‘We hold this 
defeasance to be before that period of distribution 
arrives,’ holding it to be an unreasonable construction 
of the testator’s will to say that he directed on the one 
hand that the money shall be absolutely paid and divided 
and distributed, and put into the hands of those who, hav- 
ing it in their hands, tvill of course spend it without any 
farther trust, and on the other hand that a subsequent 
event, namely, a certain person’s dying childless after 
that distribution has taken place, shonld divest the prop- 
- erty, that is to say, make it necessary for the executor 
to take steps to get back again, and recall that money 
which he has paid in order to hand it over to those who 
would take under the executory devise. The courts have 
held that that was unreasonable. In the case I have al- 
luded to it was a trade, which was directed to be carried 
on by the executors until the son attained a certain age, 
when the trade (and not the trade only, but other prop- 
erty as well) was to be handed over to him, and then 
there was what appeared to be a divesting executory 
devise in the event of his dying without issue. I held 
in that case, and I should be disposed to hold the same 
again if a similar case came before me, that the time was 
evidently pointed out when the final and complete dis- 
tribution was to be made, and that the executory devise 
must be held to be referred to that time, because it was 
impossible to call the property back again and hold that 
the executory devise was then to take effect after there 
had been that full and complete distribution of the funds.” 
As Vice-Chancellor Wood, the same judge decided Dean 
v. Handley, 2 Hem. & Mill. (Eng.) 635, where there was 
a gift in remainder and a gift over upon a contingency 
determinable at the period of distribution. Mr. Hawkins 
in his treatise on Wills (2d. ed.) *254, deduces the follow- 
ing rule from the cases: “Where there is a bequest to 
one person, and ‘in cuse of his death’ to another, the gift 


VoL. 88] JANUARY TERM, 1911. 813 


Henderson v. Weidman. 


over ig construed to take effect, only in the event of the 
death of the prior legatee before the period of payment or 
distribution, unless an intention appear to the contrary. 
Cambridge v. Rous, 8 Ves. Jr. (Eng.) 12; Ommaney v. 
Bevan, 18 Ves. Jr. (Eng.) *291; Home v. Pillans, 2 My]. 
& K. (Eng. Ch.) 15.” See also 2 Jarman, Wills (6th ed.) 
*1602, *1609, *1610; Theobald, Wills (Can. ed.) 681, 
685; Lewis’ Estate, 203 Pa. St. 219. We find it unneces- 
sary to cite or consider at length all the cases an examina- 
tion of which has aided us to reach this conclusion. Most 
of them may be found collected and examined in an 
exhaustive monographic note to Smith v. Smith, 25 L. R. 
A. un. 8, 1045, 1145 (157 Ala. 79). 

We are of opinion that the gift took effect at the 
testator’s death, with a gift over to the survivor upon a 
contingency terminable at the attainment of majority, 
which was the period of distribution. 

The contingency by which the title of Lee C. Willits 
might be divested and the other grandson substituted 
became impossible on Lee attaining his majority; after 
that time the appellant had no interest in the half of the 
estate given to the first taker. 

It follows that the judgment of the district court 

should be, and is, 
AFFIRMED, 
REESE, C. J., dissents. 


Tra BE. HENDERSON ET AL., APPELLEES, V. HENRY E. WEID- 
MAN, APPELLANT, 


Fitrep Marcu 24, 1911. No. 16,329. 


1. Damages, Measure of: INJURY TO PERSONALTY. Compensation for 
mental suffering of the injured party is a legitimate element of 
damage in actions for trespass to property, where the unlawful 
act is inspired by fraud, malice, or like motives. But, in cases 
where the wrong consists in the taking or destruction of personal 
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property without fraud, malice, or other aggravating circum- 


stances, the measure of damage is compensation for the plaintiff’s 
loss. 


2. Attachment: Excessive Damacrs. The evidence tn this case con- 
sidered, and held to show that the damages are excessive. 


APPEAL from the district court for Lancaster county: 
WILLARD E. Stewart, Jupex, Affirmed on condition. 


i. EH. Spencer and John EL. Lowe, for appellant. 


C. O. Whedon, J. A. Brown and J. T. Allensworth, 
contra. 


LETLoN, J. 


This is an action to recover damages for the malicious 
attachment of the household goods of the plaintiffs, who 
are husband and wife. The defendant is a merchant at 
Havelock to whom the plaintiffs were indebted in a small 
sum. On the 10th day of June, 1910, they intended to 
remove to Utica, Nebraska, and their household goods 
were packed and ‘taken to the station at Havelock for 
shipment to that place. The next day they went to Utica 
and rented a house. Soon after they were notified that 
their goods had been attached by the defendant. They 
immediately returned to Lincoln and employed an attor- 
ney to act for them in the suit. The goods were held until 
the last week in July, when they were released from the 
lien of the attachment. Plaintiffs did not return to Utica, 
but the husband found employment in Lincoln, where 
they have since resided. 

The affidavit for attachment was defective, and the 
goods seized were specifically exempt. These being the 
facts, the attachment proceedings were unwarranted, and 
the plaintiffs are entitled to recover from the defendant 
their actual damages sustained. The case was tried to a 
jury, :who returned a verdict in the plaintiff’s favor in 
the sum of $808.12. 
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A number of errors are assigned, but the principal con- - 
tention is as to the allowance of damages for mental 
suffering and humiliation, the defendant insisting that 
the evidence is not sufficient to sustain a verdict in this 
respect. As we have seen, the plaintiffs had left Have- 
lock before the goods were attached and never résided 
there afterwards. The only testimony in the record in 
respect to mental suffering or humiliation is as follows: 
The plaintiff Henderson testifies: “Q. You may state 
what, if any, effect on your feelings the attachment suits 
had, the attaching of your household goods, with refer- 
ence to humiliation and mental anguish? A. Well, it was 
a whole lot. It would make any man—. Q. Just finish 
your answer, go on and finish your answer. A. Like any 
other man would feel, to have the last thing he had taken. 
Q. State whether or not it was a source of humiliation 
to you? A. It was. Q. Was it a source of mental worry 
and anguish? A. It was.” Mrs. Henderson’s testimony 
in this respect is: “Q. Well, state what effect the at- 
tachment of these goods had upon your peace of mind 
and feelings in the matter? A. I should think it would 
hurt any woman’s feelings if somebody bad taken the 
last thing she has, even to her clothes. It would be try- 
ing to anybody’s feelings. Q. Did it have that effect upon 
your feelings? A. It did.” The question as to how far com- 
pensation for mental suffering may be allowed in cases 
of trespass to personal property is considered in Murray 
v. Mace, 41 Neb. 60, and it is there held that in a case 
where the unlawful act is inspired by fraud, malice, or 
like motives, mental suffering is a legitimate element of 
damage. “But in cases of trespass, where personal prop- 
erty is taken and carried away, in the absence of fraud, 
malice, or other aggravating circumstances, the measure 
of damage is compensation to the plaintiff for his loss, 
which is, as a rule, the value of the property with such 
incidental damage as is shown to be the natural and 
proximate result of the wrong charged. Brown v. Allen, 
35 Ia. 8306; Woolley v. Carter, 7 N. J. Law, *85; Hopple 
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v. Higbee, 23 N. J. Law, 342; Cushing v. Longfellow, 26 
Me. 306; Sims v. Glazener, 14 Ala. 695; Woodham v. 
Gelston, 1 Johns. (N. Y.) *184; Felton v. Fuller, 35 N. 
H. 226; Coolidge v. Choate, 11 Met. (Mass.) 79; Meagher 
v. Driscoll, 99 Mass. 281. It is believed that no precedent 
can be found in the reports for the allowance of damage 
on account of injury to feelings in actions of this char- 
acter.” This was a forcible entry and detention case. 
Jensen, Juhl & Hensen v. Hallam, 51 Neb. 192, was an 
action for a malicioug attachment, and while the former 
case is not mentioned in the opinion the principle therein 
stated is followed. The evidence in both of these cases 
as to mental suffering is fully as strong as that in the 
case at bar, but this court in each instance refused to 
permit the verdict to stand as to this element of damage. 
In both cases, however, the verdict was sustained for the 
amount of actual damage proved, but the plaintiffs were 
required as a condition of affirmance to remit the amount 
of judgment in excess thereof. We are convinced that 
this case is ruled by these decisions. No malice or ill 
will was proved. The testimony indicates the attachment 
suit was begun as a result of erroneous advice given the 
defendant by the justice of the peace. The costs and ex- 
penses which seem to be proper elements of damage sus- 
tained by the plaintiffs amount to the sum of about $100. 

If within 40 days from the time of the filing hereof the 
plaintiffs shall file in this court a remittitur of all in 
excess of that sum, together with interest at 7 per cent. 
thereon from the date of judgment, the judgment of the 
district court will be affirmed, otherwise it will be re- 
versed and the cause remanded for further proceedings; 
each party to pay his own costs in this court. 


JUDGMENT ACCORDINGLY. 
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EDMUND ERB, APPELLANT, V. LAURA C. MCMASTER ET AL., 
APPELLEES. 


Frmep Marcu 24,1911. No. 16,381. 


Husband and Wife: ANTENUPTIAL ConTRACT: Estoprer. Plaintiff 
entered into an oral antenuptial contract to release all claim to 
the real estate of his intended wife on the payment to him of 
$1,000 after her death. The contract was reduced to writing and 
signed by both after marriage. Afterwards he was paid $330 on 
the contract by his wife in her lifetime, and she provided for the 
payment of the remainder of the $1,000 by her will. Held, in 
this an action for partition, in which he seeks to assert his 
marital rights in and to the real estate of his wife without 
regard to the contract, and without offering to return the money 
paid him, that he cannot thus accept and retain the benefits of 
the contract and at the same time maintain an action based upon 
the ground of its invalidity. 


APPEAL from the district court for Gage county: 
LEANDER M. PEMBERTON, JUDGE, Affirmed. 


E. O. Kretsinger and Schwind & Orr, for appellant. 
Sackett, Brewster & Spafford and L. W. Colby, contra. 


Lerron, J. 


This is an action in partition in which the plaintiff as 
surviving husband of Eliza M. Erb, deceased, prays for a 
decree establishing in him a one-fourth interest in the 
real estate of which she died siezed; that the same might 
be partitioned and a homestead set apart to him, 

Plaintiff and Eliza M. Erb were married on January 6, 
1901. Both had been previously married. Before mar- 
riage an oral agreement was made between them respect- 
ing the interest each should have in the other’s property. 
This agreement was reduced to writing after the mar- 
riage, and is as follows: “Beatrice, Neb. The following 
articles of agreement, between Edmund Erb, husband, 
and Eliza M. Erb, wife, were entered into and signed vol- 
untarily by each one respectively. It is agreed on the 


oo 
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part of the husband that he waives all right to any prop- 
erty, either real estate or personal, of his wife, except the 
sum of one thousand dollars, which shall be paid to him 
in the event the wife dies first. Eliza M. Erb, wife, hereby 
waives all right of dower in real estate or personal prop- 
erty owned by her husband, Edmund Erb. (Signed) Ed- 
mund Erb. Eliza M. Erb. Done this 7th day of Janu- 
ary, 1901. Beatrice.” On February 17, 1908, the plain- 
tiff was paid $330 on the contract by his wife, and in 
return gave her the following receipt: “Iteceived of Eliza 
M. Erb the sum of three hundred and thirty dollars on 
contract at marriage. Edmund Erb.” Mrs. Erb died on 
the 24th of December, 1908. She left a will which was 
executed on December 31, 1907. The will provided that 
the husband should receive the sum of $1,000, to be paid 
to him within one year after her death, which bequest 
was made a charge upon certain real estate. After pay- 
ment of the $330 above referred to, Mrs. Erb executed 
a codicil to the will, which. recites: “Since signing and 
executing the foregoing will, I have advanced to my hus- 
band, Edmund Erb, to apply on the provision made for 
him in the second paragraph of this will, the sum of three 
hundred and thirty dollars, and it is my will that said 
sum shall be deducted from the amount made a charge 
on the real estate devised to Howard and Helen Heath 
in the third paragraph of this will, and that said real 
estate be now charged with the sum of six hundred and 
seventy dollars, and that said Edmund Erb have from 
my estate, as provided in said paragraph three, one thou- 
sand dollars, less the amount of said advancement, of 
three hundred and thirty dollars, or six hundred and 
seventy dollars, which shall be taken and received by him 
in lieu of any and all interest which he may have in my 
estate either by reason of being my husband, or by reason 
of any agreement in writing entered into by and between . 
us, nuptial or antenuptial, and said sum shall be taken in 
satisfaction of any such agreement.” The will and codicil 
were duly probated and allowed. 
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The plaintiff contends that the contract is void under 
the statute of frauds, and that if void there has not been 
such part performance as to take it from under the pro- 
visions of the statute. The defendants plead the validity 
of the contract; that there has been sufficient part per- 
formance to render it enforceable; that by the acceptance 
by plaintiff of the $330 paid him under the contract, and 
its retention, he ratified the same and has waived his 
right to-any of the property except the $670 bequeathed 
him as due on the contract. They further plead that he 
is estopped by the foregoing facts from asserting any 
right to inherit and from maintaining this suit. 

We find in the appellee’s brief what purports to be a 
portion of the opinion of the trial court. The language 
accords so fully with our own views that we insert it here 
as an expression thereof: “The parties not only inter- 
married pursuant tc the contract, but, as long as the wife 
lived, both she and her husband, the plaintiff, believed 
they had a valid.contract, and acted upon and treated it 
as such. The wife lived and died in that belief, and paid 
out her money and made her will accordingly. Plaintiff 
accepted $330 of her money, and gave a written receipt 
acknowledging that he received it on said contract, and 
still keeps and retains said money and makes no offer to 
return it. It was not until his wife’s death that he 
doubted the validity of the contract, which he wrote with 
his own hand. The court is of the opinion that good faith 
and common honesty require that he should still abide by 
the contract, now that she is dead. In good conscience 
he is estopped to do otherwise. The part performance 
which will take an oral contract out of the statute is such 
conduct as will amount to an equitable estoppel against 
the party who would resort to the statute to defeat the 
oral agreement. Brown v. Hoag, 35 Minn. 373; 4 Pom- 
eroy, Equity Jurisprudence (3d ed.) sec. 1409. Plain- 
tiffs wife, relying upon the antenuptial agreement, mar- 
ried the plaintiff, paid a large sum of money to plaintiff, 
which he otherwise would not have received until after 
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her death, made her will disposing of the rest of her 
property to those whom she desired to have it, and then 
died, thus putting it out of his power to put her in the 
position that she would have occupied had he not induced 
her to do such things, relying upon said contract; and, 
while admitting the contract, he now seeks to repudiate 
it by invoking the statute of frauds. It seems to me it 
would be a fraud upon the dead as well as the living to 
permit him to do so.” 

’ No offer is made in the petition to return to the per- 
sonal representative of the deceased (who is a party to 
the suit) the money paid on the contract. A tender was 
made at the argument in this court, which was too late 
to be effectual, Mys. Erb disposed of her property, and 
died with the kndwledge that plaintiff had accepted the 
benefit of the contract by the receipt of the money paid 
him thereunder. She cannot change this disposition, and 
the other party should not be permitted to do so. The 
money was paid plaintiff in lieu of his interest in the 
real estate, and its acceptance and retention bars him in 
equity. Even if the contract were wholly invalid, which 
we do not decide, under these circumstances the plaintiff 
is estopped to allege its invalidity. Bigelow, Estoppel (3d 
ed.) 574. The following cases illustrate this principle 
as applied to differing facts: Ayres v. McConahey, 65 
Neb. 588: Hobbs v. Nashville, C. & St. L. R., 122 Ala. 
602; Field v. Doyon, 64 Wis. 560; William Deering & Co. 
». Peterson, 75 Minn. 118; Poole v. Lowe, 24 Colo, 475, 
52 Pac. 741; Smith v. Sheeley, 12 Wall. (U. S.) 358; 
United States v. Lamont, 155 U. 8. 303; Daniels v. Teur- 
ney, 102 U. S. 415. 

We find it unnecessary to consider the other points pre- 
sented. 
The judgment of the district court is 
AFFIRMED, 
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NortH Puarrn LAND & WATER COMPANY, APPELLANT, V. 
E. A. ARNETT ET AL., APPELLEES. 


Fitep MarcH 24, 1911. No. 16,293. 


1. Landlord and Tenant: Lease: ImMpLTep CoveNANTS. The owner of 
semiarid land, by executing a contract of lease therefor and grant- 
ing the right to use an appurtenant water privilege, impliedly 
covenants that he will do nothing to interfere with the tenant’s 
quiet enjoyment of the real estate or of the water privilege during 
the term. 


: WITHHOLDING WATER RicHts: LiAntrity. And in 
such a case, if the landlord controls the ditch which is the source 
of supply for the leased premises, and without just cause will not 
permit water to flow into the main lateral which feeds the lateral 
extending to the leased land, he is liable to the tenant for result- 
ing damages. 


ACTION FOR BREACH OF COVENANT: INSTRUCTIONS. 
And if, in an action between the landlord and tenant, the evidence 
is undisputed concerning the contract of lease, the landlord’s 
wrongful conduct and the resulting damages, and a verdict in the 
tenant’s favor responding to the issues is amply sustained by the 
evidence, the judgment should not be set aside because the court 
submitted the contract to the jury for their construction. 


APPHAL from the district court for Lincoln county: 
Hanson M. GRIMES, JUDGE. Affirmed. 


J. G. Beeler, for appellant. 
Wilcox & Halligan, contra. 


Root, J. 


This is an action upon two promissory notes. The 
defendants prevailed, and the plaintiff appeals. 

The notes were executed in consideration for a contract 
of lease for a tract of semiarid land served by an irriga- 
tion system which is owned by the North Platte Irrigation 
& Land Company, a corporation. The lease also gave the 
defendant E. A. Arnett, the tenant, “permission to use 
one and one-half water right contract North Platte canal; 
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subject, however, to the exact terms and conditions of the 
water contract for said premises.” The defendants 
pleaded that the land was leased for agricultural pur- 
poses, and was useless for that purpose unless irrigated ; 
that the plaintiff controlled the irrigation canal, and, al- 
though there was an abundance of water therein, the land- 
lord without cause wilfully and negligently failed to fur- 
nish water for the tenant’s use. Damages exceeding the 
amount of the notes were demanded. 

The plaintiff admits in its reply that there was an 
abundance of water in the river and in the main canal, 
and the testimony is undisputed on this point. It was 
the duty of the ditch rider to turn water into the laterals, 
and he was under the plaintiff’s control during those 
seasons. The evidence is without conflict that repeated 
requests made by the tenant to the ditch rider for water 
during the irrigation seasons and complaints made to the 
plaintiff’s superintendent were unheeded, and practically 
no water was available for the leased land, and that, by 
reason of the premises, his growing crops were stunted 
and seriously injured. The defendants were not in de- 
fault, and no cause is shown or excuse given for the 
plaintiffs conduct. The jury evidently allowed the de- 
fendants damages to the extent of the notes. 

The plaintiff's brief is principally devoted to a discus- 
sion of the alleged error resulting from an instruction 
which submits the construction of the contract of lease 
to the jury. The contract should have been construed by 
the court, but it does not follow that its failure to do so 
is prejudicial error. The testimony adduced by the de- 
fendants is practically undisputed, and discloses that the 
plaintiff should not recover. Without the exercise of the 
water privilege which is appurtenant to the land, crops 
could not be successfully grown upon the leased prem- 
ises. When the landlord leased the land with the privi- 
lege of the water right, it impliedly agreed that, so far as 
it was concerned, the tenant should not be disturbed in 
the quiet enjoyment of the premises, including the use of 
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the water privilege. Herpolsheimer v. Funke, 1 Neb. 
(Unof.) 471; Kitchen Bros. Hotel Co. v. Philbin, 2 Neb. 
(Unof.) 340. 

Since the plaintiff controlled the canal and the head- 
gates through which the water must have been conducted 
into the lateral for the tenant’s use, and since the plain- 
tiff would not permit water to flow therein, the tenant 
was as much interrupted in the quiet enjoyment of the 
privilege for which he had paid as though the plaintiff 
had ejected him from the land. The penalty imposed by 
the verdict for this gross abuse of power is responsive 
to the issues, and is no more than compensatory for the 
injuries inflicted. So, upon the entire record, the error 
is not prejudicial to the plaintiff. 

The judgment of the district court is 


AFFIRMED. 


CHARLES I, STANLEY, APPELLEE, V. ANDREW HERMANSON, 
APPELLANT. 


Fiven Marck 24, 1911. No. 16,367. 


l. Boundaries: Location. If the location of section and quarter sec- 
tion corners as established by the government surveyors can be 
ascertained, those corners will control the boundary between co- 
terminous quarter sections of land. 


If the government corners are obliterated and their 
location cannot be established by witnesses who know the site 
thereof, other competent evidence relevant to the issue may be 
considered. 


In that event, in establishing a boundary between 
coterminous quarter sections within the interior of a township, 
surveys according to the government field notes from known gov- 
ernment corners, both north and south and east and west of the 
corner in dispute, so as to locate the contested corner on a line 
with other corners on both of those lines and to give each owner 
an equal amount of land, should ordinarily be preferred to a sur- 
vey which does not commence at a known or conceded govern- 
ment corner and gives to one owner much more land than 1s ac- 
corded the other, 
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APPEAL from the district court for Franklin county: 
Harry S. DuUNGAN, Jtpen. Affirmed. 


L. H. Blackledge, for appellant. 
A. H. Byrum, contra. 


Root, J. 


The plaintiff is the owner of the northeast quarter of 
section 27 and the defendant owns the northwest quarter 
of section 26 in the same town and’ range, so that the 
eastern boundary of the plaintiff’s tract is the western 
boundary of the defendant’s land. This action is in 
equity to enjoin the defendant from destroying a fence 
constructed by the plaintiff upon what he contends is that 
boundary. The defendant also prays for affirmative relief 
and for damages for the destruction of his fence by the 
plaintiff. The defendant demanded and was given a jury 
trial upon the issue of fact as to the location of the bound- 
ary in dispute. The jury and the court found in the 
plaintiff’s favor, and from the judgment rendered the de- 
fendant appeals. 

As we view the record, there is one controlling issue 
to be determined, and that is whether the evidence sus- 
tains the jury’s special finding that the “Hussong,” and 
not the “Ashby” or the “Sutton,” survey corresponds with 
the government survey of the north and south line be- 
tween these sections. Surveys were made in the neigh- 
borhood of this land in 1883 by Mr. Sutton, in 1892 by Mr. 
Houtz, in 1895 by Mr.’Sutton, and in 1900 and 1901 by 
Mr. Ashby. Each of these surveyors at the time of his 
survey was county surveyor of Franklin county. The 
record of these surveys in evidence is far from perfect, 
in that in some instances the field notes were not recorded, 
and in no case can we ascertain the method used to deter- 
mine the initial station. In April, 1905, in October, 1907, 
and in November, 1907, Mr. Hussong, the county sur- 
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veyor, also surveyed the line in question. The record 
of these surveys is not in evidence, but Mr. Hussong tes- 
tified from his field notes. During the time this suit was 
pending in the district court, Messrs. Obering and Mce- 
Reynolds, county surveyors of Webster and Nuckolls 
counties, respectively, surveyed the disputed boundary, 
and their testimony is in the record. Some 14 witnesses, 
other than the litigants and the surveyors, also testified. 
_ The township wherein the litigants’ farms lie was sur- 

veyed by the government in 1863. It appears from the 
recitals in the field notes of this survey that the govern- 
ment surveyors set a limestone at the quarter corner be- 
tween sections 34 and 35, one mile south of the southern 
end of the disputed boundary, a like stone at the north- 
west corner of section 35, one-half mile north of the first 
monument, and a limestone at the quarter corner between 
sections 2 and 3, three and a half miles north of the 
northern end of the disputed boundary. According to the 
field notes, each intermediate quarter section and section 
corner was marked by pits, a mound, and a charred stake. 
It seems to be conceded that the government corner be- 
tween sections 34 and 35 and in the township line is vis- 
ible, and was used by tlie respective surveyors in running 
their lines. The government stone at the northwest cor- 
ner of section 35 seems to have disappeared, and the point 
where it was set is not satisfactorily established by the 
evidence. Hussong is the only witness who testified to 
having advised himself by reference to the government 
field notes before commencing his survey. The testimony 
with reference to the so-called government corners does 
not refer to their physical characteristics, whether pits 
or mounds were visible, or the relation the pits bore to 
each other or to the elevation of the mounds, nor is any 
reference made to a charred post or other like evidence 
of the attempt of the government surveyors to perpetuate 
the corners. The line north and south across the town- 
ship is over rough territory and the soil is sandy; some 
parts of it are described in the government field notes as 
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“worthless.” The government field notes of the survey 
across the north side of sections 34, 35, 26, 27, 22 and 23 
are not in evidence, but it does appear from measure- 
ments made that, if the Hussong survey shall be accepted 
as accurate, the length of the northern boundary of sec- 
tion 26 will be equal to the like boundary of section 27, 
whereas if the Sutton or Ashby surveys, the line sur- 
veyed by Obering and McReynolds or the line contended 
for by the defendant is adopted as coincident with the 
government survey, the distance across the northern side 
of section 26 will be greater by some 16 rods than the 
distance across the northern side of section 27. No such 
discrepancy should appear in the lines of the interior sec- 
tions of a township, and, unless it clearly appears that 
a mistake was made by the government in surveying its 
land, the court should not adopt those lines as correct. 
The evidence does not establish the government corner 
at the northwest corner of section 26 by reference to any 
monument, but the corner must be located by.a process of 
deduction from other facts which are to be ascertained 
from a consideration of conflicting evidence. — 

The Ashby and Sutton surveys are supported by the 
testimony of Frank Chagnon, who in 1882 homesteaded 
the southwest quarter of section 14. He contends that at 
that time a government corner was visible at the south- 
west corner of his homestead, and that it was evidenced 
by a stone and a stake. The witness does not refer to 
pits or mounds at this corner, nor to the character of the 
stake to which he testifies. According to the field notes, 
the government surveyor did not deposit a stone at this 
corner, nor does it appear by whose hand this monument 
was erected. If it is adopted as correct, the effect will 
be to extend the southern line of section 14 about 16 rods 
beyond a mile. There is no proof of a survey by a county 
surveyor so early as 1882, the patents for the respective 
quarter sections were not introduced in evidence, the 
litigants have not produced the plat prepared by the sur- 
veyor general of the survey of this township, and it seems 
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unreasonable to presume that the government surveyors 
in establishing the corners of these interior sections 
should err so grossly as they did if the Sutton-Ashby 
surveys coincide with the government survey. There is 
some evidence that by repeated and extended surveys Mr. 
Ashby satisfied himself that the Chagnon corner was cor- 
rect, but it seems to us that the evidence preponderates 
in favor of a finding that the Chagnon corner is not in 
line with the known government corners to the north and 
the south in that township. Of course, wherever the gov- 
ernment corners were established, there they must abide, 
but in the instant case the proof does not show the exist- 
ence of those monuments at any point along the disputed 
boundary. It therefore becomes necessary to establish, as 
near aS may be from all the proof before us, the points 
where those monuments were located. Those corners can- 
not be located to an absolute certainty, but approximately 
they can be. A consideration of all of the evidence cun- 
vinces us that the jury and the district court in finding in 
favor of the Hussong survey were as near right as it is 
possible to find from the mass of evidence in the case. At 
any rate, this survey locates the boundary in line with the 
government quarter corner to the north and the like cor- 
ner to the south, where the stones planted by the govern- 
ment surveyors have remained undisturbed, and accords 
to each coterminous owner practically an equal area in 
their respective quarter sections. It is difficult to con- 
vince the understanding that either litigant should re- 
ceive more or less. Woods v, West, 40 Neb. 307. 
The judgment of the district court, therefore, is 


AFFIRMED. 
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BYRON REED COMPANY ET AL., APPELLANTS, V. CITY OF 
OMAHA, APPELLEE. 


FILep Marcu 24, 1911. No. 16,376. 


1. Municipal Corporations: SPECIAL ASSESSMENTS: RELEvy. Chapter 
15, laws 1903, which purports to cure irregularities in special as- 
sessments levied in cities of the metropolitan class subsequent to 
March 15, 1897, and authorizes the taxing officers to relevy those 
assessments, does not by its own force deprive the officers of 
authority to relevy special assessments levied prior to that date. 


2. 


: APPEAL: ProcepurE: Issues. The procedure in the 
district court on appeals from orders made by the board of equal- 
ization in metropolitan cities is the same as on appeals from a 
judgment of a justice of the peace. The parties should file plead- 
ings, and may introduce any competent evidence relevant to the 
issues, which should be the same as those joined before the board. 


: Rerevy: LacHes. If the taxing officers of a city of 
the metropolitan class fail for more than ten years to relevy a 
special assessment after it has been adjudged invalid, or after 
other like assessments in the same district have been adjudged 
invalid for a reason that will control all the assessments levied 
at the same time, the delay will estop the city from relevying the 
assessment upon lots that have been transferred subsequent to 
the date the original assessment was levied, unless for some 
lawful reason the owner of the property is estopped to avail him- 
self of the defense of laches, 


APPEAL from the district court for Douglas county: 
LEE S. ESTELLE, JUDGE. Leversed, 


Charles Haffke, for appellants. 
H. E. Burnam, I. J. Dunn and J. A. Rine, contra. 


Root, J. 


The district court for Douglas county, upon an appeal 
of several property owners from an order of the board of 
equalization of the city of Omaha, and an ordinance re- 
levying a special assessment levied in 1888 to pay the cost 
of constructing a sewer, adjudged the relevy valid. The 
property owners appeal, 
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The case was evidently tried in the district court upon 
the evidence contained in a bill of exceptions settled and 
allowed by the board of equalization. The evidence is un- 
satisfactory in some respects, but it proves that the sewer 
was constructed and the original levy made in 1888. At 
this time the appellants’ real estate constituted part of 
an undivided tract within the boundaries of the sewer 
district. According to an account kept by the comp- 
troller, sufficient of the special assessments levied in the 
sewer district have been paid to balance the charges for 
warrants drawn against the levy plus a charge for fees 
and $14.53 transferred to a sinking fund. This account 
also contains an entry: “Taxes canceled, $282.75,” and 
“taxes uncollected, $56.” The aggregate of the contested 
levy is $282.75. The evidence tends to prove that each 
appellant purchased his property subsequent to the orig- 
inal levy. In 1905 the city council by resolution requested 
the city treasurer to give a description of all lots and 
tracts of land within the city upon which special assess- 
ments had been levied and subsequently canceled, and 
directed the city engineer to prepare and report plans for 
the reassessment of this real estate. The order of the 
board of equalization recites that, in making the relevy 
appealed from, it finds that benefits have been bestowed 
as shown by the levies prepared by the city engineer. Un- 
less we should presume from the proceedings that the 
special assessment first levied upon the Ittner tract, out 
of which the appellants’ lots were carved, has been ean- 
celed, there is no proof in the record of that fact; nor 
is there any proof that the assessment was canceled by 
a judgment of the court, or that the legality of all the 
assessments levied in the sewer district in 1888 was dem- 
onstrated by a judgment involving an assessment against 
some tract of land not owned by any of the appellants. 
Independently of the proceedings referred to, there is no 
proof that the original assessment laid against the Ittner 
tract has not been paid. Under these circumstances 
should the district court have adjudged the relevy valid? 
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The original assessment was doubtless made by virtue 
of sections 60 and 78, ch. 10, laws 1887, which authorized 
the mayor and city council to create sewer districts within 
the city; to construct sewers and to pay the cost thereof 
by the levy of special assessments upon the lots and lands 
within the district, and also authorize a relevy of all as- 
sessments declared void or concerning which a doubt ex- 
isted. Section 94 of the act of 1887 in general terms also 
gave the city taxing officers authority to relevy general 
taxes and special assessments which could not be collected 
because of any error or irregularity in the original pro- 
ceedings. Section 78 of the charter was amended by chap- 
ter 13, laws 1889, so as to omit all reference to the relevy 
of an assessment, but the mayor and city council have at 
all times since the enactment of chapter 10, laws 1887, had 
authority, more or less general in its terms, to relevy 
special assessments which have failed because of any ir- 
regularity or omission on the part of the taxing officers. 
The exercise of that authority with respect to sewer as- 
sessments has been approved in Mercer Co. v. City of 
Omaha, 76 Neb. 289, and in Richardson v. City of Omaha, 
78 Neb. 79. In 1903 the legislature by chapter 15, laws 
1903 (Comp. St. 1909, ch. 12u, sec. 250) provided that all. 
defects, whether jurisdictional or otherwise, in all special 
assessments levied in cities of the metropolitan class, sub- 
sequent to March 15, 1897, were cured and the taxing 
officers were authorized to relevy all those uncollected as- 
sessments. This act was held valid in Gardiner v. City of 
Omaha, 85 Neb. 681. The appellants contend that the 
construction given this act in the Gardiner case deprives 
the taxing officers of authority to relevy an assessment 
levied prior to March 15, 1897. The sole question argued 
and determined in Gardiner.v. City of Omaha, supra, was 
whether the classification made by the legislature in en- 
acting the statute, supra, was valid, or whether that classi- 
fication was so unreasonable and capricious as to bring 
the act within the condemnation of section 15, art. III of 
the constitution, which provides, among other things, 
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that the legislature shall not pass local or special laws 
incorporating cities or changing or amending their 
charters. The act cures defects in special assessments, 
and vests the taxing officers with greater authority than 
can be found in the city charter, but does not purport 
to repeal the charter provisions or to prohibit the taxing 
officers from proceeding thereunder. However, it evi- 
dences the legislative thought that metropolitan cities 
should act with reasonable celerity in relevying special 
assessments. 

It is unnecessary to say just how far the legislature 
may proceed within constitutional limits in devising and 
providing a procedure for the collection of special assess- 
ments to reimburse the state, or any of its subdivisions, 
for money expended in the construction of public im- 
provements which specially benefit the property assessed. 
Where, however, that nuthority is delegated to a mu- 
nicipality, it should act with some reasonable degree of 
promptness, or the defense of laches may be interposed 
by a property owner who purchased his holdings subse- 
quent to the criginal levy and under such circumstances 
that he is not estopped to set up the defense of laches. If 
the city having the authority to act fails to do so for ten 
years after a special assessment has been declared void, 
or for ten years after the invalidity of all special assess- 
ments levied for a particular improvement hag been dem- 
onstrated by a judgment in a suit maintained or defended 
by the owner of one or more lots in the district, it should 
not be permitted, over the objection of an individual who 
acquired title subsequent to the original levy, to exercise 
that authority. 

The defense of laches is recognized in Hamilton, Law 
of Special Assessments, sec. 828, and in State v. District 
Court, 68 Minn, 242, and was applied td defeat a reas- 
sessmentin City of Olympia v. Knox, 49 Wash. 5387. The 
legislature by the enactment of chapter 15, laws 1903, 
recognized the principle, and, while that act does not con- 
_ trol this case, it is important in determining the latitude 
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that should be accorded the city in analogous cases. In 
saying this we do not overlook the statement in the 
charter to the effect that special assessments shall con- 
stitute a perpetual lien upon real estate affected thereby, 
but a void assessment is not a lien upon the property it 
purports to encumber. Neither do we forget that in 
Mercer Co. v. City of Omaha, supra, we held that the stat- 
ute of limitations does not apply to the relevy of a special 
assessment. In that case the proceedings to relevy were 
instituted within ten days after the assessment was ad- 
judged void. The defense of laches was not discussed in 
that case, nor could it have been maintained upon the re- 
ported facts. 

We do not desire to be understood as holding or sug- 
gesting that a relevy made by the taxing officers of a 
metropolitan city more than ten years after the original 
levy was made should be held void if collaterally at- 
tacked. ‘ 

The proof is not so clear that we should definitely dis- 
pose of this case, nor is it specific enough to sustain the 
judgment appealed from. If, upon a retrial of the case, 
it shall appear that the special assessinents levied in 1888 
to pay for constructing the sewer in district No. 79 were 
adjudged invalid more than ten years preceding the date, 
in 1905, when the council by resolution initiated the pro- 
ceedings for a relevy of the contested assessments, and 
that the appellants did not own their holdings when the 
original assessment was made, there will be proof of such 
laches as should defeat the relevy, unless there is proof of 
some facts or circumstances sufficient to avoid the defense 
of laches. 

The city charter contemplates that, on appeals to the 
district court from orders entered in cases of special as- 
sessments, pleadings will be filed and issues joined as on 
appeals from judgnients of Justices of the peace. In the 
case at bar a petition, but no answer, was filed. We do 
not think the city intended to confess the allegations in 
the petition, but it should have answered. The case was 
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evidently tried by the district court on the theory that an 
answer had been filed, and the case has been considered on 
that theory in this court. The statute gives the right to 
appeal, and consequently either litigant in the district 
court may introduce any competent evidence relevant to 
the issues. 

We have not overlooked the other subjects discussed in 
the briefs, but it is not thought necessary to discuss or 
determine them upon the evidence before us. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 


THOMAS MCLANE, APPELLEE, V. OLLIE M. MOLAN®, 
APPELLANT. 
Frixp Marcu 24, 1911. No. 16,378. 


1, Pleading: SuFFicIENCy ON AppraAL. If a petition is not attacked un- 
til after an appeal to this court, it should be liberally construed 
for the purpose of sustaining the judgment. 


2. Divorce: PETITION: SuFFicrency. The petition in this case is suf- 
ficient to sustain a decree divorcing the plaintiff from the de- 
fendant. e 


APVEAL from the district court for Richardson county: 
LEANDER M. PEMBERTON, JUDGE. Affirmed. 


Edwin Falloon, for appellant. 
Reavis & Reavis, contra, 


Root, J. 


This is an appeal by the defendant from a decree of 
divorce.” No bill of exceptions of the evidence is pre- 
sented, but the defendant contends that the facts stated in 


56 
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the petition are not sufficient to give the court jurisdiction 
or to justify a decree of divorce. 

The plaintiff, in a petition filed March 15, 1909, alleges 
that “he has been a resident of Richardson county, Ne- 
braska, for more than six months preceding the filing of 
the petition.” The plaintiff also in effect further alleges 
that about September 1, 1907, and for two years prior 
thereto, the parties resided in Kansas City, Missouri, and 
about the last named date the defendant induced him 
to visit his sister in Richardson county, and subsequently, 
without just cause, refused to permit him to return home, 
but threatened him with arrest should he do so, and 
thereafter, solely because of his physical condition, aban- 
doned and cruelly refused to care for or nurse him, al- 
though he was in failing health and unable to procure 
by his own efforts the necessities of life. 

The petition was not assailed in the district court, but 
the defendant answered, admitting the marital relations, 
and denying all other allegations. Under the circum- 
stances of this case the positive allegation of six months’ 
residence in Nebraska should prevail over any inconsist- 
ent inference that may be drawn from other statements 
in the petition. 

So, also, concerning the alleged acts of cruelty, the evi- 
dence may have disclosed that the plaintiff while sick and 
destitute was, without cause or excuse, wantonly and cru- 
elly abandoned by the defendant, excluded from his home 
and thrown upon the charity of his relatives or of the 
public, and thereby his morbid physical condition ag- 
gravated. The evidence may have exhibited such a condi- 
tion brought about by the deliberate wrongful conduct of 
the defendant as to bring the case clearly within the rule 
announced in Ellison v. Ellison, 65 Neb. 412, and reaf- 
firmed in Preuit v. Preuit, ante, p. 124, and in Myers v. 
Myers, ante, p. 656. 

The petition should be liberally construed for the pur- 
pose of sustaining the judgment. Latenser v. Misner, 56 
Neb, 340; Sorensen v, Sorcnsen, 68 Neb. 488; Western 


VoL. 88] JANUARY TERM, 1911. 835 


In re Estate of Gray. 


Travelers Accident Ass’n v. Tomson, 72 Neb. 674. In our 
opinion in the condition of the record the petition sustains 
the decree. 

The judgment of the district court, therefore, is 


AFFIRMED. 


IN RE ESTATH OF MARY A, GRAY. 


Rosert E, NEITZEL, APPELLANT, V. HARRIET EH, PURCHASE 
ET AL, APPELLEES. 


Freep MarcnH 24,1911. No. 16,320. 


1. Wills: PropateE: Contest: Instrvctions. In a contest over the 
probate of a will, it is error to instruct the jury their verdict 
will be that the instrument offered for probate is not the will of 
decedent, if they find she did not sign it, where the evidence is 
insufficient to sustain such a finding. 


: WITNESSES: PRIVILEGED COMMUNICATIONS. In a 
contest over the probate of a will, between the person therein 
Named as an executor or a legatee and the heirs at law of 
decedent, section 333 of the code, forbidding the disclosure of 
privileged communications, does not prevent a physician from 
testifying on behalf of either side of the controversy to the 
mental condition of testatrix, though the information which 
enables him to do so was acquired solely in his professional 
capacity, while attending her during her last illness. 


APPEAL from the district court for Douglas county: 
GrorGr A. Day, JupGE. Reversed. 


McGilton, Gaines ¢& Smith and T. A. Hollister, for ap- 
pellant. 


Byron G. Burbank and John C. Wharton, contra. 


Ross, J. 


In this suit the will of Mary A. Gray, deceased, is con- 
tested. It was dated and witnessed at her home in Water- 
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loo, Douglas county, October 31, 1907, and she died at 
the same place November 8, 1907. Robert E. Neitzel was 
named in the will as an executor and is the proponent. 
The principal legatee is Electa A. Teal, with whom testa- 
trix lived at the time of her death. They were relatives by 
marriage, but not by blood. When proponent presented 
the will to the county court of Douglas county for pro- 
bate, the heirs at law of testatrix, who are contestants, 
made a number of objections, among which are the fol- 
lowing: Testatrix was not of sound mind when she pre- 
tended to execute the will. She did not sign it. She 
did not execute it. In undertaking to make the will she 
was unduly influenced by Electa A. Teal. The county 
court overruled all the objections and admitted the will 
to probate. Contestants appealed to the district court 
where a trial resulted in a verdict in their favor. From 
a judgment reciting that the instrument offered for pro- 
bate is not the will of Mary A. Gray, deceased, proponent 
has appealed to this court. The real controversy is be- 
tween the heirs at law and the principal legatee. 

In substance the trial court instructed the jury: Your 
verdict will be that the instrument offered for probate is 
not the will of decedent, if you find from the evidence she 
did not sign it. This is assigned as error, on the ground 
there is no evidence to sustain such a finding. The argu- 
ment of proponent on this point seems to be con- 
clusive. The attestation clause is in due form, and 
it was signed by the following witnesses: Helen B. 
Gould, a neighbor of testatrix; Anna Buman, a profes- 
sional nurse who attended her during her last illness; 
Harvey D. Kelly, an attending physician; Robert E. 
Neitzel, cashier of the Bank of Waterloo. At the trial 
each of these persons testified to having signed the attesta- 
tion clause as a subscribing witness at the time and place 
stated in the will, and that Mary A. Gray, in the presence 
of each of them, signed the will, Anna Buman further 
testified: “Mrs. Gray wrote her name first, and I was 
asked to write mine, and the rest followed me.” She also 
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testified: “We signed immediately after she signed her 
name;” and further: “Mrs. Gray asked me to sign the 
will.’ The testimony of all the subscribing witnesses 
was of like import. In addition each testified, after show- 
ing the proper qualifications, that at the time the will 
was signed testatrix was of sound mind. Tlie evidence 
of her testamentary competency is uncontradicted. Con- 
testants made no effort to prove that testatrix did not 
sign the will, except by H. B. Waldron, who was an officer 
of the Citizens State Bank of Waterloo. She had formerly 
been a depositor of his, and her last business transaction 
with him occurred March 2, 1906, when she trausferred 
by check from his bank to the bank of which pro- 
ponent was cashier a balance of $3,538.89. Waldron pro- 
duced the check on the witness stand and identified the 
signature of the drawer as that. of testatrix. In qualify- 
ing himself to express an opinion on the genuineness of 
her signature, he stated, in answer to a question, that he 
knew “the signature of Mary A. Gray in the usual trans- 
action of her affairs.” The will was then submitted to 
him, and he was asked whether the signature was that of 
Mary A. Gray, and answered: “It is not her signature.” 
On cross-examination he was asked: “You do not say 
that she did not write the name that appears there?” Hig 
reply was “No, sir.” He was not present when the will 
was signed, and his opinion, in connection with the sig- 
natures themselves, is the only proof on that subject, out- 
side of the testimony of the subscribing witnesses. The 
facts showing the reasons for a difference in the appear- 
ance of the signatures on the two instruments were fully 
shown by uncontradicted evidence. The check was drawn 
March 2, 1906, when testatrix was an active woman. 
More than a year later she fell and was fatally injured 
by the breaking of a bone. She had been an invalid five 
months when she signed her will October 31, 1907, and 
she was reclining in an invalid’s chair at the time. Her 
nurse had given her long-distance glasses, instead of her 
reading glasses, and for that reason she could not see 
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well while signing her name. According to his own testi- 
mony, Waldron’s last business transaction with testatrix 
occurred March 2, 1906, and there ig nothing to indicate 
that he took into account the changed conditions when he 
expressed the opinion that the signature to. the will was 
not hers. His testimony was applicable alone to earlier 
times and circumstances. When all the facts are consid- 
ered, his opinion does not contradict the direct and posi- 
tive testimony of the four subscribing witnesses that tes- 
tatrix signed the will in their presence October 31, 1907. 
There is nothing to impeach these witnesses or to dis- 
credit their testimony. The original check and the will 
itself are in the record, and the signatures themselves con- 
tain no indication that either is not genuine, when the 
changed conditions and difference in time are understoud. 
The evidence is wholly insufficient to sustain a finding 
that the will wag not signed by testatrix, and that ques- 
tion should not have been submitted to the jury. Proof 
that testatrix was of sound mind and that the will was 
duly executed is also uncontradicted. These questions, | 
likewise, were erroneously submitted to the jury. 
Proponent offered to show the mental condition of tes- 
tatrix by Dr. James C. Agee, who was called as a wit- 
ness, but the trial court rejected his testimony on the 
ground that the information which enabled him to testify 
on that subject was acquired by him in his professional 
capacity, while he was attending her as a physician dur- 
ing her last illness. This ruling is assigned as error. To 
sustain the trial court, contestants invoke the statutory 
provision that no physician “shall be allowed, in giving 
testimony, to disclose any confidential communication, 
properly intrusted to him in hig professional capacity, and 
necessary and proper to enable him to discharge the func- 
tions of his office according to the usual course of prac- 
tice or discipline.” Code, secs. 333, 334. The question pre- 
sented by the record may be stated in this form: In a _ 
contest over the probate of a will, between a legatee or 
an executor and the heirs at law of testatrix, may the 
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latter’s physician testify to her mental competency, over 
the objection of such heirs, where the information which 
enables him to do so was acquired solely in his profes- 
sional capacity, while attending her during her last ill- 
ness? The code provides that the patient may waive the 
privilege, or protection of the statute, but there is emi- 
nent authority for the doctrine that the right of waiver 
cannot be exercised by any one else, and that testimony 
of the physician as to the mental competency of his de- 
ceased patient should be excluded under the circumstances 
of this case. In re Will of Hunt, 122 Wis. 460; In re Es- 
tate of Van Alstine, 26 Utah, 193; Auld v. Cuthro, 128 N. 
W. (N. Dak.) 1025, and cases cited; In re Estate of Nel- 
son, 182 Cal. 182. This court, however, has held that the 
statutory right of waiver extends to “the personal repre- 
sentative of a deceased person.” Parker v, Parker, 78 
Neb, 535. May one class of representatives, in a contest 
over the probate of a will, waive the privilege to the ex- 
clusion of another class, where the respective rights of 
the disputants depend on the mental condition of a de- 
ceased person? Does the statute permit heirs at law to 
require a disclosure on part of the physician, if his patient 
was insane, and suppress the truth, if mentally com- 
petent? No such intention can be found in the statute or 
in the reasons for its enactment. If heirs at law, to pro- 
tect the property of their ancestor from an insane act and 
to obtain their own rights under the statute of distribu- 
tions, may require a physician to testify to the condition 
of his patient’s mind, there is no reason why a legatee 
or an executor may not also call upon him for the purpose 
of protecting the will and a legacy under it. Having held 
in the case last cited that the right to waive the statutory 
privilege extends to the personal representative of a de- 
ceased person, consistency and justice require a construc- 
tion which permits an executor or a legatee to compel a 
physician to testify to the mental condition of his patient, 
when that question is involved in a contest with the heirs 
over the probate of the patient’s will. Though the courts 
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of the country are divided on this question, the construc- 
tion here announced has frequently been adopted under 
similar statutes. T’hompson v, Ish, 99 Mo. 160,17 Am. St. 
Rep. 552; Denning v. Butcher, 91 Ia. 425; Winters: v. 
Winters, 102 Ia. 538; In re Walker's Will, 128 N. W. (Ia.) 
386; In re Estate of Shapter, 35 Colo. 578; Olson v. Court 
of Honor, 100 Minn. 117. The courts, however, have au- 
thority to protect the memory of deceased persons from 
objectionable disclosures. Denning v. Butcher, 91 Ia, 425. 

For the errors discussed, the judgment of the district 
coart is reversed and the cause remanded for further pro- 
ceedings. 

REVERSED, 


ABBOTT BRADY ET AL., APPELLEES, V. CENTRAL WESTERN 
RAILROAD COMPANY, APPELLANT. 


Frep Marod 24,1911. No. 16,371. 


Fraudulent Conveyances: Parties IN Pari DevicTo. When a con- 
veyance is made between parties equally at fault, for the purpose 
and upon an agreement to perpetrate a fraud, the courts will 
not assist either, but will leave them where they have placed 
themselves. But when they are not in pari delicto, and he who 
is seeking an advantage from the fraudulent conveyance was the 
moving party who induced the same, the other, if comparatively 
innocent, will be relieved. 


APPEAL from the district court for Phelps county: 
Harry 8. Duncan, Jupen. Affirmed. 


T. H. Brady, for appellant. 
Hamer & Hamer, contra, 


SEpGwick, J. 

This action was brought in the district court for Phelps 
county to cancel a deed given by these plaintiffs to the 
defendant Central Western Railroad Company, conveying 
a quarter section of land in that county. The trial court 
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entered a decree as prayed, and the defendant has ap- . 
pealed. 

The defense is that the deed was fraudulent; that the 
plaintiffs had before that time leased this farm for a 
period of three years or five years, with the condition in 
the lease that if the farm was sold before a certain date 
named the lease should be canceled; and that this deed 
in question was made for the purpose on the part of the 
grantors and grantee to defraud the lessee. The defend- 
ant relics upon the principle that, when a conveyance is 
made and received for the purpose and upon the fraudu- 
lent agreement to perpetrate a fraud, the courts will not 
assist either party, but will leave them as they find them. 

It appears that a few days before this conveyance was 
made a party of men, representing themselves as survey- 
ors for the defendant company, came to these premises 
and made, or pretended to make, a survey of a line of rail- 
road which was to extend from Holdrege, in Phelps 
county, to Kearney, in Buffalo county. Soon afterwards 
one Nelson called at the home of the plaintiffs and repre- 
sented that he was the general manager of the defendant 
company, and that the station of the proposed railroad 
would be located on or near the plaintiffs’ land, and that 
one Norton, who was with Nelson, was there for the pur- 
pose of buying lands which would become very valuable 
on account of the building of the proposed railroad, and 
by these and other representations, which it is not neces- 
sary now to recite, induced these. plaintiffs to believe that 
the price of land in that vicinity would be rapidly ad- 
vanced, and that farms could immediately be sold at a 
high price. Mr. Brady testifies that he told Nelson about 
the outstanding lease, and that Nelson informed them 
that-a paper could be made that would avoid the lease. 
It is-doubtful which party first suggested making such a 
paper, but it is clear that Mr. Brady was led to believe 
that his farm could be soon sold at a very high price, and 
that it would be all right to execute some sort of a paper 
from which it could be made to appear that the farm had 
in fact been sold before the time limited in the lease, 
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This Mr. Nelson undertook to accomplish, and without 
any suggestions as to what sort of a paper would be exe- 
cuted he appeared at the home of the plaintiffs the next 
morning, accompanied by a notary public, with the deed 
in question already drawn, and also a deed from the de- 
fendant company to Mr. Brady which Nelson had exe- 
cuted as general manager of the company. The plaintiffs 
were easily induced to execute the deed in question, upon 
the representation that they should have the deed of the 
company which was already executed, and so be entirely 
secure. It is now conceded that the deed executed by Mr. 
Nelson as manager of the company was worthless because 
Mr. Nelson was not authorized to execute it. The deed 
in question was put upon record, and afterwards when the 
plaintiffs had Jearned that fact there was placed upon 
record the deed executed by Mr. Nelson. No considera- 
tion was paid to the plaintiffs for the land, and the de- 
fendant relies solely upon the mutual fraud of the plain- 
tiffs and Mr. Nelson in attempting to defraud the lessee 
in the supposed lease. The lease was not put in evidence, 
and the evidence in regard to the supposed condition of 
the lease is very uncertain. The trial court found that 
the deed in question was procured by the fraud and impo- 
sition of Nelson, and we are satisfied that the finding is 
justifiable. If it could be found from this evidence that 
there was a valid condition in the supposed lease that 
would be defeated by the execution of this deed, and that 
this deed was executed for that purpose on the part of the 
plaintiffs, and so received by the defendant, and that it 
was therefore fraudulent on the part of all parties con- 
nected with it, still it is apparent that the parties were 
not in pari delicto. The idea of making a deed originated 
in the mind of Nelson. He evidently saw from the be- 
ginning that he might reap an advantage from it and is 
now attempting to do so. - 

The judgment of the district court is right, and is 


AFFIRMED. 
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EMMA ELiIza Svuroriovs, APPELLEB, V. GUY STALDER, 
APPELLANT, 


Firep Marco 24, 1911. No. 16,379. 


1. Bastardy: CoMPLaInT: VERIFICATION: Waiver. The statute requires 
that, upon complaint of bastardy on oath or affirmation made to 
a justice of the peace, “the justice shall take such accusation in 
writing, and thereupon issue his warrant.” Comp. St. 1909, ch. 
37, sec. 1. A complaint verified before a notary public is insuffi- 
elent, but if no objection is made until after the hearing before 
the justice, the objection is waived. 


2. Trial: INsTRUCTIONS: CREDIBILITY oF WITNESSES. The trial court is 
not required to instruct the jury which witness is the most 
credible. 


3. Requested instructions stated in the opinion are 


found to have been properly refused, and certain instructions 
given are not found to be prejudicially erroneous. 


4. Bastardy: Amount or Suprort. The condition and ability of the 
defendant in bastardy proceedings should be considered in 
determining the amount that he should be required to contribute 
toward the support of the child. 


ArrraL from the district court for Richardson county: 
JOHN B. Raper, Jupen. Affirmed as modified. 


Burkett, Wilson & Brown and E. Falloon, for appellant. 
Reavis & Reavis, contra. 


SEDGEWICK, J. 


Upon a jury trial in the district court for Richardson 
county, the defendant was found guilty of being the father 
of the plaintiff’s bastard child, and judgment was entered 
accordingly. He has appealed to this court. 

1, In the beginning of the trial the defendant objected 
to any evidence being received because the original com- 
plaint filed with the justice of the peace was sworn to be- 
fore a notary public. This objection was overruled, and 
this is the first ground urged for reversal. The statute 
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provides that, upon complaint of this character on oath 
or affirmation made to a justice of the peace in this state, 
“the justice shall take such accusation in writing, and 
thereupon issue his warrant.” Comp. St 1909, ch. 37, 
sec. 1. The complaint should be taken by the justice 
aud the oath or affirmation administered by him. Tiling 
a complaint with the justice, verified before a notary 
public, is not a compliance with the statute. In Richards 
v. State, 22 Neb. 145, it was held that an information 
charging eubezzlement and filed in the district court, ver- 
ified befure a notary public, was irregular, and it was 
-Said that such oath must be taken before a judicial officer, © 
but the court udded: “It may be, however, that the plain- 
tiff has waived that objection by pleading to the informa- 
tion.” The case at bar is a civil action. It has some of 
the characteristics of a criminal proceeding. The com- 
plaint and warrant are for the purpose of securing the 
attendance of the defendant, and to enable the justice to 
enforce such settlement as the defendant may make with 
the plaintiff, if they agree upon a settlement, and enforce 
a compliance with the statute on the part of the defendant. 
No objection tu this complaint was made before the jus- 
tice, and the record shows that the plaintiff was sworn 
as a witness before the justice in the presence of the 
defendant and his atturneys, and that her allegations were 
reduced to writing by the justice and were by him certi- 
fied to the district court. If this was not a substantial 
compliance with the statute, the defendant has waived the 
irregularity by appearing before-the district court with- 
out having made any objections before the justice of any 
supposed defect in the proceedings there. 

2. Section 5 of the bastardy act (Comp, St. 1909, ch. 37) 
provides that “on the trial of the issue the jury shall, in 
behalf of the man accused, take into consideration any 
want of credibility in the mother of the bastard child; 
also any variations in her testimony before the justice 
and that before the jury; and also any other confession 
of her, at any time, which does not agree with her testi- 
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mony, on any other pleas or proofs made and produced on 
behalf of such accused person.” The defendant requested 
the court to give an instruction to the jury which em- 
braced substantially these provisions of the statute, and 
then contained the following words: “If you believe, 
from the evidence, that her statements are conflicting, then 
her testimony is not of equal credibility with that of the 
defendant, and you cannot find a verdict in her favor, 
unless this want. of credibility is overcome by other re- 
liable evidence.” This instruction was refused, and of 
course properly so. It was not the province of the court 
to tell the jury which witness was the most credible, or 
under what circumstances the testimony of one witness 
would not be of equal credibility with another. 

3. Defendant complains of the refusal of the court to 
give another instruction requested by him, but the sub- 
stance of this instruction, so far as it was proper to be 
given to the jury, was contained in instructions given by 
the court upon its own motion. The instruction as re- 
quested would have been erroneous. It contained the 
statement that the jury must not only find that the plain- 
tiff’s testimony was true, but that in addition “the testi- 
mony adduced in favor.of the complainant is of such a 
character that it preponderates and overcomes the testi- 
mony of the defense.” This is not a correct statement of 
the law. If the jury found that the plaintifi’s testimony 
is true as it is contained in this record, they should find 
the verdict in her favor. 

The court was right in refusing to instruct the jury that 
the plaintiff “is financially interested in the result of this 
case, and you will take into consideration this interest.” 
Of course it is true that the plaintiff was financially in- 
terested in the case, and so was the defendant, and the 
court properly instructed the jury to take into considera- 
tion any interest that any witness had in the result of 
their verdict, and that was all that the court was required 
to do. 

The defendant’s fourth request was as follows: “You 
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are instructed that neither the filing of the complaint in 
this action, nor the defendant’s arrest and being bound 
over to this court, nor yet the birth of the child raises 
any presumption of the defendant’s guilt.” It surely is 
not prejudicial error to refuse to instruct such common- 
places as these. 

In the fifth request the court was asked to tell the jury 
that “she must not only overcome any inconsistent state- 
ments that she may have made, but in addition thereto 
she must satisfy the jury, by a preponderance of the evi- 
dence, that the charge contained in the complaint is true.” 
If the plaintiff proved the guilt of the defendant by a pre- 
ponderance of the evidence, she has done all that it was 
necessary for her to do. It would be misleading to infer 
to the jury that there was or might be something in ad- 
dition for the plaintiff to do. 

The tenth request of the defendant was as follows: 
“The court instructs the jury that, if they believe from 
the evidence that the only evidence tending to prove the 
guilt of the defendant is the testimony of the prosecuting 
witness, Emma Sutorious, and that her testimony on any 
material point is untrue, then the jury is at liberty to dis- 
regard her whole testimony.” This form of instruction 
appears to have been approved by the supreme court of 
West Virginia in a prosecution for rape (State v. Perry, 
41 W. Va. 641); but it was wholly unnecessary in this 
ease. The court had instructed the jury on its own mo- 
tion upon this point. If the testimony of plaintiff was the 
only evidence tending to prove the guilt of the defendant, 
that fact would not change the rule, and would not add 
anything to the instruction, but might be misleading. 

The eleventh request for instruction was as follows: 
“The court instructs the jury that, if they believe from the 
evidence in the case that the crime charged against the 
defendant rests alone on the testimony of the prosecuting 
witness, Emma Sutorious, then they should scrutinize her 
testimony with care and caution.” The jury should 
scrutinize the testimony of every witness with care and 
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caution, and especially if that witness was shown to have 
a direct interest in the litigation. The instruction given 
by the court covers this point. 

The defendant complains that in the statement of the 
case the court neglected to instruct the jury as required 
by section 5 of the act. It is better to comply with the 
provisions of this section in a separate instruction, and 
this was done in this case. 

The court defined what is meant by a preponderance of 
the evidence as follows: “To deterinine the question in 
this case, by the preponderance of the evidence is meant 
that you are to put all the evidence in favor of the plaintiff 
on one side of the scale, all the evidence in favor of the 
defendant on the other side of the scale, and whichever 
side makes down weight has the preponderance of the evi- 
dence. If a witness says something you are satisfied in 
your sound judgment is not the truth, then you are en- 
titled to disregard it; and it is for you to determine how 
much weight shall be given to the testimony of any wit- 
ness. It is for you to determine, in case of a conflict-of 
evidence, what witness tells the truth and where the 
truth lies. You are not to determine it arbitrarily or 
through prejudice, but weigh it over carefully and con- 
sider it carefully, and take into consideration all the cir- 
cumstances, all the evidence in the case, and then it is for 
you to determine what the truth is, and how much weight, 
or how little you should give to any witness.” This in- 
struction is complained of. It ig not in the usual form of 
an approved explanation of the preponderance of the evi- 
dence. It might in some cases confuse the jury, but we 
cannot believe that, in connection with the other instruc- 
tions given, the jury were misled thereby. 

Complaint ig made of misconduct of plaintiff’s counsel 
in their argument of the case to the jury. It does not 
appear that any objection to the language used by counsel 
was made at the time, and we do not find that the atten- 
tion of the court was called to any supposed prejudice aris- 
ing therefrom, So far as we have observed, the attention 
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of the trial court was first called to this matter in affi- 
davits filed upon a motion for new trial. This objection 
therefore was waived. 

It is contended that the judgment is excessive. In this 
contention we think there is some merit. The order of the 
court was that the defendant pay to the plaintiff, $1,400, 
being $100 per annum for 14 years. In ordinary cases 
this would not be unreasonable. It might in some cases 
be inadequate. The defendant was a boy under 18 years 
of age. He had inherited $1,200. He earned his living as 
a farm hand. The amount that he would be required to 
pay each year toward the support of this child would be 
at least one-half of his entire earnings. The order is 
therefore modified so as to require payment of $75 per 
annum, and, as so modified, the judgment of the district 
court is affirmed. 

AFFIRMED AS MODIFIED, 

Ross, J., not sitting, 


ALBERT CO. GRIMES v. STATE OF NEBRASKA. 


Firep Marcu 24,1911. No. 17,036. 


1. Jury: Richt to Trrar. sy Jury: Waiver. In an action upon a 
eity ordinance in which the penalty is a fine only, the defendant 
upon appeal to the district court may waive a jury, and consen: 
that the cause be tried before the court upon the evidence taken 
before the police magistrate and preserved in the record. 


2. 


If such stipulation has bcen improvidently 
made, under a mistake of facts, to the prejudice of the defendant, 
the court might allow the stipulation to be withdrawn upon proper 
showing, and if the defendant, under advice of competent 
attorneys, goes to trial before the court without objection, he 
will be held to have waived a jury for the trial of his cause. 


3. Municipal Corporations: PoLicE MaGisTRATE: JUD@MENT: VALIDITY. 
When a prosecution for violation of a city ordinance is tried in 
police court, appealed to the district court by defendant, and 
afterwards brought to this court upon petition in error, it is 
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too late to object in this court for the first time that the police 
magistrate lost jurisdiction because judgment was not pronounced 
in police court until five days after the cause was tried and sub- 
mitted. 


DISQUALIFICATION OF JUDGE: WaAlveEr. In a prosecu- 
tion for violation of a city ordinance, upon appeal to the district 
court from the judgment of the police magistrate, if the defend- 
ant, knowing all the facts in regard to the supposed disqualifica- 
tion of the judge, states in open court that he has no objection 
upon that ground, he cannot afterwards avail himself of such 
objection in this court. 


a 


Evivence. The evidence is found to be sufficient to support 
the judgment. 


Error to the district court for Gage county: JOHN 
B. Rarer and LEANDER M, PEMBERTON, JUDGES. Affirmed. 


Hazlett & Jack, for plaintiff in error. 


Grant GU. Martin, Attorney General, and Frank E. 
Ldgerton, contra, 


SEDGWICK, J. 

The defendant in the court below, who is plaintiff in 
error here, was tried in police court in the city of Beatrice 
und found guilty of selling liquor to a minor, contrary to 
an ordinance of that city. He was at that time a licensed 
saloon-keeper. The defendant appealed the case to the dis- 
trict court for Gage county, and was there tried before the 
‘two judges of that district, and again found guilty, and 
sentenced to pay a fine of $25 and costs of the prosecu- 
tion. He has brought the case here for review upon. peti- 
tion in error. 

1. The appeal was docketed in the district court on the 
3d day of November, 1910, and on the 18th day of that 
month the defendant entered into a written stipulation 
with the attorney for the state, in which it. was stipulated 
that the case should be tried before the court without a 
jury upon the testimony taken in the trial of the court be- 
low, as Shown in the transcript which was attached to the 

57 
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stipulation. It was also stipulated that, in addition to the 
evidence in the transcript, the defendant miglit testify in 
his own behalf, “the same as he could have done in the 
court below.” The case was then tried by the two judges 
without a jury, and this is the first ground urged for 
reversal. The attorneys for the defendant, who have 
brought the case to this court, suggest in their brief that 
they did not represent the defendant until after the stipu- 
lation was filed by him, and that the attorney who did 
represent him in the former proceedings was a young 
member of the bar with little experience in his profes- 
sion, and that the attorney for the state was a responsible 
-and successful lawyer, and that the record shows that 
there was no proper defense made for the defendant in 
the police court. These suggestions, we suppose, are made 
as tending to show that the defendant should not be 
bound by his stipulation to waive a jury and submit his 
cause to the judges. It appears, however, that the next 
day after the stipulation was filed in the district court 
the cause was called for trial, and these attorneys who 
now represent the defense were present in court appearing 
for the defendant, and made no objection to the trial pro- 
ceeding without a jury, and made no attempt to withdraw 
the stipulation that had been filed the day hefore. The 
stipulation must be considered as the voluntary stipula- 
tion of the defendant under advice of competent counsel. 

It is next insisted that defendant in such prosecution 
cannot waive his right of trial by jury, and that there- 
fore the findings and judgment of the court are erroneous. 
This contention has been determined by this court in an 
early decision, in which it is said that ordinances of a city 
are made “in the exercise of their legitimate police au- 
thority for the preservation of the peace, good order, 
safety and health of the inhabitants of the corporation, 
and relate, generally, to minor acts not embraced in the 
public criminal laws of the state, and need not be tried 
by a jury, their speedy enforcement being usually neces- 
sary to accomplish the purpose of their enactment. They 
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are not included within the provisions of the constitu- 
tion.” Liberman v. State, 26 Neb. 464; Foley v. State, 42 
Neb. 233. 

2. It is said that the judgment of the police court is 
void because the case was tried and submitted, and then 
adjourned for five days and then decided. This matter 
does not appear to have been called to the attention of the 
district court. This objection does not accurately state 
the condition of the record. The record shows that the 
case was tried before the police court on the 6th day of 
October, 1910, that the evidence was taken on that day, 
and that the trial was adjourned to the 7th day of October 
at 9 o’clock, and then without any adjournment argument 
was heard upon the 9th day, and was taken under advise- 
ment by the consent of the parties and continued to the 
11th day of October, when judgment was rendered. It is 
suggested in the brief of the staté that the date, October 
9, is a clerical error, and the proceedings were all had on 
the 7th day of October. However that may be, on the 
11th day of October, to which the case was adjourned, the 
parties were all present, and no objection was made to the 
proceedings then had, and it is too late now to raise this 
question in this court for the first time. 

8. It is said in the brief that one of the judges who heard 
the case was disqualified; that he had before the trial de- 
clared himself disqualified and refused to act. The record 
contradicts this assertion. It does not show that any ob- 
jection was made to the qualification of the judge before 
the trial, although it appears that defendant and his at- 
torneys were fully aware of all of the supposed grounds 
of objection, and the record affirmatively shows that before 
the trial in open court, in the presence of the defendant 
and his attorneys, the judge inquired if there was any 
objection to his sitting in the case, and that the attorneys 
for defendant both stated they had no objection. It is 
proper to add that the great confidence that this court 
has in the two judges who heard this case is not disturbed, 
but rather confirmed, by this record. 


852 NEBRASKA REPORTS. [ Vou. 88 


Grimes v. State. 


4, It is finally contended that the evidence is not suffi- 
cient to support the judgment of the district court. There 
is considerable evidence in the record tending to show 
that the defendant many times instructed all of his assist- 
ants not to sell to minors, but there is also evidence that 
the defendant himself was present when such sales were 
made to minors, and there is some evidence that he ad- 
vised this particular sale which is the subject of this com- 
plaint. A large number of witnesses were examined and 
the evidence is quite conflicting, but it sufficiently sup- 
ports the judgment. 

The judgment of the district court is 

AFFIRMED, 
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sion of certain evidence set out in the opinion held not er- 
roneous. Kramer v. Weigand....scccccescccccccccreccces 

2. Though a complaint of bastardy verified before a notary 
public is insufficient under sec. 1, ch. 37, Comp. St. 1909, if 
no objection is made until after the hearing, the objection 


is waived. Sutorious v. Stalder... .....esee eens aus oratsiajieyete are 
8. Certain instructions given held prejudicially erroneous. 
Butorious v. Stalder cccccscccvcccccccnccceeees Waversiedsvte, 


4. Certain requested instructions held properly refused. Su- 
torious Vv. Stalder ccc ccsccnccccccccccsccveccvecccentecece 


5. Judgment held excessive. Sutorious v. Stalder ........0+ 


6. In bastardy, held that there was not such failure of evi- 
dence as to justify setting aside the judgment. Eggleston 


Bills and Notes. See BANKS AND BANKING. 

1. Where a maker of a note executed it with a blank for the 
name of the payee, and delivered it with directions as to 
its use, which were disregarded, held that it could not be 
enforced against the maker, under sec. 14, ch. 41, Comp. St. 
1905. Hartington Nat. Bank v. Breslin... ccccccccsscace 


2. In a suit on an unpaid, past due note, held error, under the 
evidence, to refuse to direct verdict for plaintiff. Piper v. 
NGYlOM cccvcccenccvecccnccescses 0 coessoseceee Sees eee 


ba 


Petition held to allege ownership of notes. Banking House 
Of A. W. Clarke V. Ward ..cccccccccecsecsavcccccccceses 
Certain evidence held prima facie evidence of ownership of 
certain notes and securities. Banking House of A. W. 
Olarlee V. WATd convcccscccccnccescnscsencnsecccncsececes 


~ 


Boundaries. . 
“1, Where government section and quarter section corners can 
be ascertained, they will control the boundary between co- 
terminous quarter sections of land. Stanley v. Herman- 


BON wccrcccccccasracnese 2 seerverncceeesvrsaessevecsees 
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Boundaries—Ooncluded. 


2. Where government corners cannot be established by wit- 
nesses who know the site thereof, other competent evidence 
may be considered. Stanley v. Hermanson ....ccvccseees 

8. In establishing a boundary between coterminous quarter 
sections within a township, surveys from known govern- 
ment corners will be preferred. Stanley v. Hermanson.... 


Bridges. See Counties AND County OFFICERS, 1-4. 


Brokers. 


1. Broker held not entitled to recover commission in an action 
on contract. Clark v. DavieS ......ccseeeeeee ate! Ac aisia is-ereve. 
2. A real estate broker suing and solely relying on a special 
contract for his commission cannot recover upon a quan- 
tum meruit. Clark ¥. DavieS ....cccscccceccuccccscesecs 
3. When an owner authorizes several brokers to sell land, the 
broker who actually effects the sale is entitled to the com- 
mission. Higinbotham v. McKenzie ....ccecccccveesceces 
4. A broker’s claim to commission cannot be defeated because 
owner’s wife refuses to join in a deed. Bell v. Stedman... 


Burglary. See INDICTMENT AND INFORMATION, l. 


1. Evidence held to sustain a conviction of burglary and grand 

larceny. Johns v. State ...ccsccsccccecssees qealtiete’s 6 3 aiwte 
2. Allegation in information charging burglary under sec. 48 
of the criminal code, that the building was entered during 
the night season, is surplusage and need not be proved. 
Bohulle 0. BUQle: © voi o5 de.6 ei. b nies oo ais Miele BRO Ea be He ele balers 
One who breaks and enters a mill building with intent to 
steal held guilty of burglary, though there is no personalty 
therein. Schultz v. State... ..ccccceccccccccccnsevcceees 


4. The testimony of one witness may sustain a conviction of 
burglary, though accused denies the offense. Schultz v. 


BEDE. oreareeik save wie sere 0550 6,080 8% aca. wfoleis 0.848 68S 5K Sats aMtasitecdis 
6. In a prosecution for burglary, instruction as to an alibi 
held properly refused. Schultz v. State .....ccescscceees 
6. On an information for burglary with the use of explosives, 
it is necessary to prove the use of explosives. Morrison v. 
EGLO? | onesies eiee's:c5e/aie eis a's wie, aiais anseval eve Wiaieitasieletse sie ewceie-6e seats 
7. Accused may be convicted of the crime of burglary with 
explosives on circumstantial evidence alone. Morrison v. 
Btate co.cc ccccccccscaes eee te Koiw: cd wae e ele sis aie Siete: k tee S08 
8. Evidence held to support conviction of burglary by the use 
of nitroglycerine. Morrison v. State. ..cccccsccccccccccsecs 
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Burglary—Concluded. 
9. On a trial for burglary, held competent to prove that an 
article found at the scene of the crime immediately after 
the burglary was discovered was the property of accused. 


Morrison »v. State ........... hugs es by sues 006 eo Chere 015 Bete Bis Seat ers 682 
10. Sentence for 30 years to penitentiary for burglary upheld. 
Morrison v, State. .cccccccccccccveccncvsccccverscscese oe. 682 
Carriers. 


1. A carrier of live stock cannot, by contract with a shipper, 
relieve itself from liability for injury or loss resulting from 
its own negligence. Jeffries v. Chicago, B. € Q. R. Co.... 268 


2. Excuse of carrier that it had annulled a regular freight 
train held not a sufficient excuse for delay in shipment of 
horses. Jeffries v. Chicago, B. & Q. BR. CO... ccc ccc een neces 268 


3. Where a carrier provides a shipper of live stock with free 
transportation for a caretaker, the carrier may rely on the 
caretaker to notify its agents whenever he thinks the stock 
requires unloading for feed and water. Jeffries v. Chicago, 

Bl EQ. RB. CO. cece cece cece reece reese nen ne erence eseee es 268 


4, Sec. 1a, art. V, ch. 72, Comp. St. 1909, relating to unlawful 
discrimination by carriers, held to provide a reasonable 
method of preserving written evidence that cars were or- 
dered by a shipper, the date of his order, and the time when 
the cars were to be furnished. Anderson v. Chicago ¢ N. 

We Re C0.. veins scence pleats datas ts yaeta gta ese San eRaees 430 


5. In an action against a carrier for unlawful discrimination 
in failing to furnish cars, where the shipper has made a 
written order therefor,,his proof as to the date of the order 
and the time when the cars were to be furnished should be 
confined to the written order. Anderson v. Chicago & N. 
Ws R205 ais eee g Riek Sata eee le Daw aL a Ara se wpe Vase So el eee 430 


6. Where it is claimed that a written order for cars was 
changed after it was signed by the shipper, the burden of 
proof is on the one who asserts it. Anderson v. Chicago 
€ ON. W. RR. CO... cece anes iliyateracas ahacSeaheaee. ecausnre sacs dase aieiere oie 430 


Colleges and Universities. 

An incorporated college held not a religious or eleemosynary 
corporation precluded from selling its property by its trus- 
tees, where the sale would not divert the property from the 
purpose for which it was obtained and used. Tash v. Lud- 
CON Pon SiS iS Rak ele Es se Biiesd cee te 2 i Medinet 292 


~ Constitutional Law. See Courts, 1, 2. Drarys, 5-7, 


INDEX. 


Continuence. See Crrarinar Law, 31, 41. 


1. 


2. 


Refusal of a continuance applied for after the other side 
had rested held not an abuse of discretion. Kramer v. 
WEIGGNA. sid cree oo led cvaree te So sacle Maca Ballot eMedia bene ave esas. B 
An order denying a continuance will not be reversed ex- 
cept for an abuse of discretion. Kramer v. Weigand....... 


Contracts. 


1. 


Punctuation marks in a contract will not be allowed in 
equity to give the contract an unconscionable and inequi- 
table meaning. Rice v. Lincoln & N. W. R. Co0............ 


. Equity will not construe doubtful language in a contract 


as in violation of the law against perpetuities, if it is rea- 
sonably susceptible of a construction that will validate the 
contract. Rice v. Lincoln &€ N. W. R. Co........ 2 aatedane & 


. A literal compliance with a contract for conveyance of a 


right of way held too inequitable to be enforced in equity. 
Rice v. Lincoln &€ N. W. RB. CO. ccc cen eeee 


. Contract of owner of livery business sold, not to engage in 


the business in the vicinity for ten years, held assignable 
to the purchaser of the business on a resale. Hickey v. 
Brinkley co iccccccvceceecereccces ooh ash 8 pattie sie a CENG a Baa RR hg 


. A contract based on considerations, partly legal and partly 


illegal, will, if separable, be enforced as to its legal provi- 
sions. Shevatlier v. Doyle 2... cece cc cece cece eeeeee 


. Contract for advertising held not void for lack of consider- 


ation or mutuality. Doolittle v. Callender .............. 


. Measure of damages for breach of contract for advertising 


held to be contract price less cost to complete contract. 
Doolittle v. Callender ..... cc cece w ccc w reer ctr c ee teensees 


. Statement of general rule as to measure of damages for 


preach of contract. Diels v. Kennedy... .. - cece cece veces 


Corporations. See JupgMENT, 3. STATUTE oF FRAUDS. 


1. 


Certain acts of a purchaser of corporate stock held not to 
estop him from suing an officer of the corporation on his 
promise to repay the purchase price. Trenholm v. Kloepper, 
A corporation not restrained by statute or prohibited by its 
articles of incorporation or outstanding contracts may dis- 
pose of all its property for any lawful purpose. Tash v. 
DLUADON? asia cade hae aha ace oes Basa Piece MART ite tea See di Oma odes ss 


. A single transaction by a foreign corporation may con- 


stitute a doing of business in the state within the statute 
making certain requirements of foreign corporations con- 
ditions precedent to their doing business in the state. Tom- 
son v. Iowa State Traveling Men’s Ass'n .......-- seine sta 
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Corporations—Concluded, 


4. 


A foreign accident corporation held, under the facts, to be 
doing business in the state. Tomson v. Iowa State Travel- 
ANG MEN'S ASP oi ic NGeo 050 ee eas 80k CO eee ee eae eas 


Counties and County Officers. See APPEAL AND Brror, 7. TAxA- 


1. 


TION, 7, 8. TRiAL, 12. 
In a suit by a county to recover from an adjoining county 
for repair of a bridge, petition held sufficient to require 
contribution for repairs as distinguished from a new bridge. 
Brown County v. Keya Paha County ....ccceeceee a othe aiste 


The word “repair” as applied to bridges in the road laws 
means to restore to a sound or good state after decay, in- 
jury, dilapidation, or partial destruction. Brown County 
VM. Keyd Pand County ..cccscccccccccvcacvvcsasecscessces 


In a suit by a county to recover from an adjoining county 
for repairs of a bridge, allegation as to notice of the neces- 
sity to rebuild a portion of the bridge held sufficient to in- 
clude an approach or abutment and grading or riprapping. 
Brown County v. Keyad Pang County....cccccccccccccccace 


Within the meaning of that part of the road law defining 
the duties of county boards in relation to bridges, ap- 
proaches are parts of bridges. Brown County v. Keya Paha 


COUNEY © ons Sibi0 62S Seavecee ea reiese 86 estos 0 0:8 5. oe a loswlee'einisie oie Olea 6% 


. The purpose of art. III, ch. 18, Comp. St. 1903, the de- 


pository law, stated. Hamilton County v. Aurora Nat. Bank, 


A bank refusing in good faith to qualify as a depository 
of public funds under art. III, ch. 18, Comp. St. 1903, held 
not liable to the county for interest on public money with 
which demand certificates were purchased. Hamilton 
County v. Aurora Nat. Bank ..ccccccescccsecsccvceccecs 
Petition for services as special bailiff appointed by the 
court to take charge of a witness for the state in a crim- 
inal prosecution held not to state a cause of action. Shaw 
V. HOlt COUnty cecccccccccccccccrcuscscces perc eecccesnce 


The district court cannot appoint a special bailiff to take 
charge for an indefinite time of a witness for the state, and 
thereby create an indebtedness against the county. Shaw 
V. HOU County .nccrrcccecccccccccsvevsccceresccctoveee 


. County commissioners have not only the powers expressly 


conferred by statute, but such as are requisite to enable 
them to discharge their official duties. Wherry v. Pawnee 
OUT Y > a sie etbd Rie ie ws eierw evase? F6. Gee a oe BES Cissese i695 8S Gace ere we 
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Counties and County Officers—Ooncluded. 


10. 


An action against a county for a tort may be commenced 
in a court, or by filing a claim with the county board, and, 
if the claim is filed with the board, the action will be 
deemed commenced on the date of filing the claim. 
Wherry v. Pawnee County...cccccscecsecccseces ere 


Courts. 


1. 


2. 


3. 


Under Const., art. VI, sec. 2, the supreme court has juris- 
diction of all civil cases in which the state is a party. 
State v. Chicago, B. & Q. BR. Oo... ccc. ce ew eeee Seen 
Any civil action in which the state has such interest that 
it may be prosecuted in the name of the state ig within the 
original jurisdiction of the supreme court. State v. Chi- 
cago, B. & Q. BR. CO... cece caee elesatd axceve aig. oi'e Siow ejoieeiare oe 
The courts of Illinois have no authority by partition pro- 
ceedings to transfer title to real estate in Nebraska. Reams 
DSI CHP: 25.6 650 disses bie 000 ps0 Si nle Ck Hears Oa Rare w 6a ese OS ele 


Criminal Law. See Burcrary. CounTIES AND COUNTY OFFICERS, 


1. 


4 


7. 


7, 8 Grann Jury. INDICTMENT AND INFORMATION. IN: 
ToxicaTiIng Liquors, 14. Larceny. Rape. WITNESSES, 4. 
The county attorney may, under direction of the district 
court, procure the assistance of counsel in- the prosecution 
of a felony. Johns v. State ......e.005 siepewie eis wig ave erelereune 


. The appearance of assistant counsel for the first time while 


the jury is being selected, but before accused has exercised 
any peremptory challenge, held not erroneous. Johns v. 
BUAtE ce accacccncvcraccccasscees een bs Canawowialenes 


. The trial court may in its discretion settle the county at- 


torney to indorse the names of additional witnesses on the 
information after the filing thereof and before trial. Johns 
D5, BEDEE 6:50 seis 0/5 55:56 oie sce. RSia aia dis Shines Sip sieels aise 's'e'eie'e slats 
It is within the discretion of the trial court to permit wit- 
nesses to remain in the courtroom during the trial. Johns 
V. BEATE  cecccccccacccroes eieuete ters ose, eie ee se 4ie' secre ncccee a 


. If accused testifies in his own behalf, the county attorney 


may, on cross-examination, ask him whether he has been 
convicted of a felony. Johns v. State....cccccccceccccsves 
The district judge, in ruling on objections to evidence, 
should express no opinion as to its weight or the credibility 
of the witnesses. Johns v. State........ Svs islets eeee we. 
Certain remark of trial judge held not prejudieially er- 
roneous. Johns v. State... cccccccsececece bo Fee S Bawelnes 


. In the absence of special circumstances, it is no defense 


that three hours after the offense was probably committed, 
and 18 miles from the scene of the crime, accused was in- 
toxicated. Johns v. State 1... cccscccccccccscconceeverce 
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Criminal Law—0Continued. 
9. Exclusion of certain evidence held not prejudicial. Johns 
We BOE: Siadrdiie sare ie Se Sik ale Wis bi 6 Rise leie Ae d'a B20 Sti ide Melee ea eee: LAD 
10. If the prosecuting witness does not testify that accused 
committed the offense charged, it is not error to exclude 
statements made by him that he entertained a suspicion 
that some person other than accused committed the crime. 
JORNS: Vy BEG)». 6.0.c aire iene si90/68o'ec. 80.86 Ope bbe cares 6 o Bigcavatbvege 145 
11. Evidence held to sustain averments of information charg- 
ing illegal sale of liquors in violation of sec. 11, ch. 50, 
Comp. St. 1909. White v. State ....cccccccseccccccencsee LTT 


12. Under an information charging accused in separate counts 
with keeping for unlawful sale several different kinds of 
liquors, on a verdict of guilty on each count a separate 
sentence for each may be fmposed. White v. State ....... 177 

18. If instructions as a whole correctly state the law, that an 
isolated instruction may be indefinite held not prejudically 
erroneous. White v. State ...cccsccccceees epaieee eee, AIT 


The court in giving instructions may describe the offense : 
in the language of the statute. Alt v. State ............. 259 


15. In charging the jury it is not necessarily improper to make 
quotation from the statutes. Alt v. State..... WSR ROMS ae LOD 


Where the evidence will sustain a conviction of the offense 
charged in the information, it is error to direct an ac- 
quittal. Alt v. SUA. cece ccc ccen eee cer ee ce cerenenaees 259 
17. That accused was acting as agent of another in the com- 

mission of an offense will afford no excuse or justification 

for the act. Alt v. State ..... are aiaiciia tia sheen tee sats ADO 
18. In criminal law, malice may denote that condition of the 
mind which is manifested by the intentional doing of a 
wrongful act without just cause or excuse. Alt v. State... 259 


19. In a prosecution of a railroad employee for cutting tele- 
phone wires on a highway at a railroad crossing, evidence 
held to sustain a finding that accused acted with malice. 
Alt v. State .......4.. Pee eee recaw renee ecesssessccsaseve BOD 

20. The trial court is not required to instruct in the precise 
language requested by accused, though such request cor- 
rectly states the law. Johnson v. State...... Geto See vaetia 328 

21. Whether a sufficient foundation has been laid to admit a 
dying declaration is a question of law for the court and, if 
admitted, its reliability and weight is for the jury. John . 
on v. State... . csc ceceee aisinlle Raye Severe asare's eer sescccvcces O88 

22. An appellate court will not set aside the verdict as unsup- 
ported by the evidence unless the evidence is so deficient 


14 


16 
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Criminal Law—Continued. 


23, 


24, 


25. 


26. 


27. 


28. 


29. 


30. 


31. 


32. 


33. 


34. 


36. 


36. 


that all reasonable minds, if uninfluenced by passion or 
prejudice, must agree that there is reasonable doubt of the 
guilt of accused. Johnson v. State 2... ccc cece ccc cccccens 
Where the res geste is clearly proved, the court may refuse 
to require the prosecution to call witnesses interested in the 
defense. Johnson v. State... ccc cece cee cece cece cceeees 
Where the state’s witnesses having knowledge of the res 
geste prove hostile to the prosecution, the court may allow 
such examination as will bring out the truth. Johnson 
v. State ...... sg igi oW ou8 iol Sosa ral'e: 6a Seuaitthe ip 10.'0%e (90's, 0Aoal eb we ave, eS COL, 
In a prosecution for larceny, an instruction as to reason- 
able doubt held prejudically erroneous. Brown v. State... 
A verdict will not be set aside for errors in cross-examina- 
tion of accused unless the record shows an abuse of dis- 
cretion and probable prejudice. Brown v. State ......... 
A verdict will not be set aside because of remarks of the 
court unless the record shows the language used and that 
it was prejudicial. Brown v. State ....... Rigre: Sits coeerevele iene 
Objection to additional counsel held properly overruled. 
Galloway v. State ..... Se eieanes Wien soba hg Saucdén ieee acacs 
Ordinarily a judgment will not be reversed for admission 
of immaterial evidence unless prejudice has resulted. Gal 
lowady V. StAte.... cece ccc ec cess encccceseeetreeees 


Where accused was charged with rape on a child under 15 
years of age, held not error to refuse an instruction ap- 
plicable alone to rape upon a child over 15 and under 18 
years of age. Galloway v. Staté........cccccceaee teva aiees 
An application to continue a criminal case, set for trial 
at request of accused, is addressed to the discretion of the 
court. Hanks v. State ........ eretie CBE Piast ee hecags cae eres 
Where it is not shown that reasons for continuance were 
not known to accused at time set for trial, conviction will 
not ordinarily be set aside because continuance was not 
granted. Hanks V. State ..cccccccnvcccccccevevacseccees 
An undergarment worn by the prosecutrix at the time of 
an alleged criminal assault may, if identified, be admitted 
in evidence. Hanks v. Staté.............-55. a er svete see 
Failure to instruct that one charged with rape cannot be 
convicted without corroborating evidence is not error, un- 
less such an instruction was requested. Hanks v, State .. 


Error must affirmatively appear. Hanks v. State.......... 


A conviction will not be set aside because the court limited 
argument to an hour and 15 minutes on a side. Hanks v. 


BEGEE oie eieic Weleda) Base Rives Sie'6 Belk ee wht. gs5. 050s 10 948 bee Ose 
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37. 


38. 


39. 


40. 


41. 


42. 


44, 


45. 


46 
47. 


48. 


49, 


50. 


61. 


Abuse of privilege by counsel in addressing the jury, to 
be available on appeal, must be excepted to at the time. 
Hanks v. State ........... Be Rais ec 8eG are deh ele twasove eats ifs 
Where the trial court upon conflicting affidavits finds that a 
venireman did not express an opinion that the accused was 
guilty, the supreme court will not ordinarily hold to the 
contrary. Hanks v. State ........ ce eee eee we db Gaiesves Ss 
A new trial will not be granted for newly discovered evi- 
dence cumulative in character, without a showing of dili- 
gence. Hanks v. State...... Sere F 


It is not a good plea in abatement to an indictment that it 
was returned by a grand jury of which the complaining 
witness was a member. Krause v. State .......-... esos 
Conviction wlll not be set aside because accused was denied 
a continuance to procure an absent witness whose testi- 
mony was immaterial. Krause v. State ........... ies diene 


In laying the foundation to impeach a witness by his testi- 


mony before the grand jury, it is sufficient to state the 
gist of that testimony. Krause v. State ...... ccc seen eee 


. In a prosecution for a felony, the trial court need not de- 


fine a lesser offense included in the crime charged, unless 
requested so to do. Krause v. State ...c.c ccc cece eeeees 


It is within the discretion of the court to overrule a request 
to compel a county attorney to elect beween a count in an 
indictment for shooting with intent to kill and one for 
shooting with intent to wound. Krause v. State ......... 
In a prosecution for felonious shooting, certain evidence 
as to the direction of the bullet held proper. Krause v. 
EGE sais cca eectade ate) et was etdvee sida rstouseeete Widubigiaig wiWle ararete ey Hae tre 
Sentence for felonious shooting reduced. Krause v. State, 
Where there is no direct evidence of venue, the facts and 
circumstances relied on must establish it beyond a reason- 
able doubt. Union P. BR. Co. v. State .... ccc eee cece eee 


Opinion of juror that the white race is superior to the 


colored race, to which accused belonged, held not to render 
him incompetent. Johnson v. State... ..... ssc eceecees nner 
Statement of juror that he would not join in a verdict of 
guilty with the death penalty held to render him incompe- 


tent. Johnson v. Stdte .... cee cece eee weer eeee Sdveree, Sse sre 
That the state is accorded the last challenge affords no 
ground for reversal. Johnson v. State........ WAdsavessuacere ee 


Instruction as to reasonable doubt held not erroneous. John- 
90% V. State ..rerrecsccvcroncerterreeseerersssseesevesens 
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Criminal Law—Concluded. 


52. Instruction as to effect of accused’s evidence held not er- 
roneous. Johnson v. State ..... Wisrbiei alia disveleiaia renee va dee bane 6 


53. Where the court has properly instructed on a matter of 
defense, he need not repeat the instruction in another form 
at accused’s request. Johnson v. State ........eeeees eT, 


54. Where the record discloses that there was competent evi- 
dence to sustain every material charge in the information, 
it cannot be said that the evidence is insufficient to sustain 
the verdict. Johnson v. State..... etoaete SS rei onhiscacatad dre seis 8 

55. Evidence of a nonexpert as to blood on accused’s clothes 
held admissible. Johnson v. State .......... Bs Matec Se ts 


56 Voluntary statement of accused held admissible to contra- 
dict his subsequent statements. Johnson v. State ..... shy 


67. Acts of others associated with accused in the commission of 
a crime in furtherance of a common design may be admit- 
ted In evidence. Joyce v. State ..cccccccccenccenerccecee 

58. Proof of conspiracy need not be made before receiving evi- 
dence of acis of one associated with accused in the common 
design. Joyce V. State ...cccccccccccecveccace Bcuie alee etna 

59. Verdict of guilty, based on sufficient competent evidence, will 
not be disturbed, though the supreme court may entertain 
doubt as to correctness of jury’s finding. Burnett v. State, 

60. Exclusion of photographs of accused as evidence held not 
prejudicial. Morrison v. State ..ccccccccccccccccecscces 


61. Objection to receipt of bank draft in evidence because not 
sufficiently identified, held properly overruled. Morrison v. 
BEQEE: ood Sas ice Se hie eee ESS CIRO oie 0 naa ied Ore Grew Berea a 

62. Held, too late to object in the supreme court for the first 
time that the police magistrate lost jurisdiction because 
judgment was not pronounced until five days after the 
case was submitted. Grimes v. State..... aatntaleteres 2° eserew 


63. A defendant, knowing all the facts, who states in open 
court that he has no objection to the qualification of the 
judge, cannot urge such objection in the supreme court. 
Grimes: 0. BIBI c0ssiec ceed asec celta ts certs vee serves essere 


Crops. See LANDLORD AND TENANT, 2-4, VENDOR AND PURCHASHER, 


5, 6. 


Damages. See APPEAL AND Error, 41. ATTACHMENT. ConTRACTS, 


7, 8 Deeps. Eminent Doman. Fravup. InrToxicaTine 
Liquors, 2, 3. Lisa, AND SLANDER, 2, TRESPASS. 

1. In estimating damages to realty from the laying of rail- 

road tracks, the jury may consider every element of an- 
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INDEX. 


Damages—Ooncluded. 


2. 


3. 


Deeds. 


noyance and disadvantage resulting therefrom. Kayser 
vw. Chicago, B. & Q. BR. CO... cccccrcnseseeee 
Verdict of $1,100 for injury to realty from the construction 
of railroad track held not excessive, Kayser v. Chicago, B. 
Where a puilder’s contract provides for liquidated dam- 
ages for delay, no other damages should ordinarily be al- 
lowed therefor. Jobst v. Hayden Bros, ........ 


See Mortaacss, 6. Rexiaious Socrerigs, 


Measure of damages for breach of covenant against incum- 


brances caused by a lease held to be the value of the use 
of the land for the term. Malsbary v. Jacobus .....s000. 


Descent and Distribution. 


L 


The character of an estate at the death of an intestate, as 
impréssed upon it by his act, determines the course of its 
descent. Zimmerer v. Stuart .......... 
Acts of owner of telephone system held to have fastened 
the character of personalty upon it so that it descended as 
such upon the owner’s death. Zimmerer v. Stuart........ 


Divorce. See JupaMEnt, 6. PLEADING, 2. 


L 


» 


5 


6 


7 


An accusation by a wife charging her husband with incest 
with his daughter may constitute extreme cruelty, and a 
ground for divorce, when made maliciously and often re 
peated. Pedersen Vv. Pedersen wescccscaccseccveverreaces 
Extreme cruelty under sec. 7, ch, 25, Comp. St. 1909, de- 
fined. Prewit v. Prewit 


ee ee ee ee ee i ee es 


Petition for divorce, containing a demand for settlement 
of property rights not growing out of the marriage relation, 
held demurrable for misjoinder of causes of action. Hunter 
5 FLUO 566 6 8 ER EEN ERS OEE TORN A RESON OORT ORES 


In a suit for divorce on the ground of adultery, it is not 
necessary to show the overt act. Stackhouse v. Stackhouse, 
Hvidence held to sustain decree for plaintiff. Stackhouse v. 
BLACKROUSE .ocnvevesccecsece 6 vecvccececseuvecsecesvane 
Unjustifiable conduct which destroys the objects of matri- 
mony may constitute extreme cruelty. Myers v. Myers.... 
Unjustifiable conduct without physical injury may consti- 
tute extreme cruelty. Mills v. Mills... ...cccccseccccccess 
Where a decree grants both a divorce and alimony, the pro- 
vision for alimony alone cannot be assailed. Newell v. 
NEWE ceccccccccreccccense 0 soesseesesecsccsesesescens 


343 


343 


469 


751 


530 


530 


INDEX. 869 


Divorce—Concluded. 


9. 


10. 


11. 


12. 


13. 


14. 
15. 


Petition held sufficient to sustain a decree of divorce for 
cruelty and desertion. McLane v, McLane ...........200- 
The supreme court on appeal held authorized to make al- 
lowance for plaintiff's support pending an action for di- 
vorce and for counsel fees. Wyrick v. Wyrick ........... 
Where a divorce is granted a husband on any ground ex- 
cept adultery, the court may allow the wife permanent 
alimony. Pedersen v. Pedersen .ccccccscccccseevevtcceee 


Contract between husband and wife, without permanent 
separation, as to income of certain specified property held 
not binding in an action for divorce several years there- 
after. Myers Vv. MY€7T8.... ccc cc cece tee eee ences Derete be e-rere 
Property accumulated by the joint efforts of husband and 
wife, title to which is in the name of the wife, may be 
adjudged property of the husband with permanent alimony 
to the wife. Myers v. MYy€rs. i... ccc ccc ee cee eee neee 
Allowance of $4,000 alimony held sufficient. Myers v. Myers, 
Award of $2,500 as permanent alimony sustained. Mills 


Ve Mills coccccccccsccccrvasesencessevssvesssectesesensce 


Drains. 


1. 


- 4, 


1. 


Petition on which county supervisors acted in fixing bound- 
aries and calling an election for drainage district, held suf- 
ficient as against a collateral attack. O’Brien v. Schneider, 
Finding by a board of supervisors on a petition for a drain- 
age district under art. V, ch. 89, Comp. St. 1907, held suf- 
ficient. O’Brien v. Schneider ..ccecsccccccsecces diese ese eeu 
Bond required by sec. 3, art. V, ch. 89, Comp. St. 1907, need 
not be signed by petitioners on petition for drainage dis- 
trict as principals, but county clerk may accept petitioner 
ag surety. O’Brien v. Schneider ..... subhene 2 ale Sueseond Sie ese stow 
Bond for drainage district approved by county clerk held 
not invalid by reason of its conditions. O’Brien v. Schneider, 
Formation of drainage district and assessments levied 
therein held not void because no assessments were levied 
on a small fraction of the district not benefited. O’Brien 
vM. Schneider ....cceeccccceeeee NO Ee TAT RT sae Sele 


. Art. V, ch. 89, Comp. St. 1907, held not void because di- 


rectors are not required to give notice before adopting a plan 
for draining lands, nor because apportionment of benefits 
precedes construction. O’Brien v. Schneider ............ 
Art. V, ch. 89, Comp. St. 1907, held not void because of 
method of levying assessments. O’Brien v. Schneider .... 
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Ejectment. 
L Plaintiff in eJectment must rely on the strength of his own 
title. Reams v. Sinclair ...cccccac ccc eccecccrccesecececes 138 


2. A plaintiff in eJectment who has not established a prima 
facie right to possession cannot urge that defendant is a 
trespasser. Reams v. Sinclair wsccccccecsececccccecs weoee 188 


Election of Remedies. 
1. Where defendants violated a contract not to engage in a 
certain business, held that plaintiffs could either sue for 
damages or apply for an injunction. Hickey v. Brinkley.. 356 


2. Where a ward elects to sue defaulting guardian’s bonds- 
men, @ court in another state may dismiss a subsequent 
suit by the ward to foreclose the mortgage on which the 
defaulter realized the money converted. Gentry v. Bearss.. 142 


Eminent Domain. 

The measure of damages to realty from the construction of 
railroad tracks is the difference between its market value 
immediately before and after the laying of the tracks and 
their use. Kayser v. Chicago, B. € Q. R. Co...... Hae oees 343 


Equity. See Contracts, 3. InroxicatIne Liquors, 12. Jupa- 
MENT, 4. PARTNERSHIP, 8. 


Estoppel. See CorProRATIONS, 1. GUARDIAN AND WaAkD, 2. TRIAL, 
5. Waters, 7. 

Recitals in a master’s deed in an Illinois court to land in 
Nebraska held not competent proof against a stranger to 

the record. Reams v. Sinclair 2. .ccccccccccccccccecccccce 738 
Evidence. See Bris anp Norss, 4. Carries, 5, 6. CRIMINAL 
Law. MASTER AND SERVANT, 1, 2, 8, 18, 14. Mortaagss, 7. 
NEGLIGENCE, 2, 3. PRINCIPAL anp Agent, 2. Rar_roaps, 
4-7. Sates, 1, 2. Taxation, 4. Trrat, 2-5. Wis, 5. 

1. Hearsay testimony which is incompetent is not made ad- 
missible by reason of the death of the person who made 
the statement sought to be proved. Shold v. Van Treeck.. 80 
Parol evidence may be received to supply an omission in 
a contract for sale of land as to the time when delivery of a 
deed was to be made. Fletcher v. Brewer.............00. 196 
8. Admission of payments of interest on mortgage debt held 

to refer to payments made by the owner of the equity of 

redemption. Girard Trust Co. v. Paddock.......sccceeeee 369 
4. Recital in release of mortgage that it was executed in con- 

sideration of payment of the debt held not conclusive. Pet- 

C40 Os. DOUKS. 5 0's: aieia.e sis orci See env, oie oe heeds a0 88 @ RRR care wecee 496 
5. Abstract of title held competent proof of execution and re- 

cording of a deed as therein recited. Bresee v. Seberger., 632 


i) 
. 
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Exceptions, Bill of. See APPEAL AND HERnor, 28, 43, 44. Morr 
@AGES, 2. 
It is not necessary to serve a proposed bill of exceptions on 
one who purchases the subject matter of litigation pend- 
ing the action and continues it in the name of the assignor. 
Wells v. Cochran..... acd aiSd Sedtecaveiweaie oi 6e erin aye Oe si oo eC wieeta ee eer’ BON, 


Executors and Administrators. See Insurance, 6. 


1. Where a homestead is selected during the lifetime of hus- 
band and wife, and after the death of one the survivor 
resides thereon during life, the title descends to the heirs, 
whether direct or collateral, exempt from debts and costs 
of administration. Judson v. Creighton ......cecceeeeees 87 


2. The property described in subd. 1, sec. 176, ch. 23, Comp. St. 
1901, is not an asset in the hands of an administrator whose 
decedent died in 1902. Judson v. Creighton............... 37 

3. Where an executor without an order of court prorated the 
assets among the legatecs upon the assumption that the be- 
quests were in the same class, and the legatees retained 
their dividends for ten years, held that they ratified the 
distribution, and that the executor was held to the theory 
upon which he distributed the estate. Fauber v. Keim.... 379 


Forcible Entry and Detainer. See Justice of THE Prace, 3, Part- 
NERSHI, 2. 

1. The notice to quit prescribed by the statute of forcible entry 
and detainer is not for the purpose of terminating the ten- 
ancy, but is preliminary to the action for possession, and is 
properly given after the right of action has accrued. Krull 
V. ROSE wecececcccccccrccecencscscnce heewe ee ece ek ete ae 655 

2. Action of forcible entry and detainer is not limited to cases 
in which the relation of landlord and tenant exists. Knapp 
Ds TREC.” Ss :iois Bis auels ee 8:8 6S we OO 0:9 698 6 BS a56, 1950.00 6b. 0ER oe eee a OF 


Fraud. See PrincipaAL AND AGENT, 3, 4. 
1. Facts essential to recovery for deceit stated. Omaha H. L. 
& P. Co. v. Union Fuel CO. ..cccvccccccccccncccvcssssscecs 423 
2. A vendor is liable in damages for misrepresenting value of 
his realty to a nonresident vendee who relies thereon. 
Dresher v. Becker.......+. a dae ne eee eieewaie we.cere's eae eee OLS 


8. Measure of damages stated where one purchased realty re- 
lying on vendor’s misrepresentations. Dresher v. Becker,. 619 


Fraudulent Conveyances. 
Where parties to a fraudulent deed are not in pari delicto, the 
less guilty will be relieved. Brady v. Central W. R. Co. .. 840 


Garnishment. See Bankruptcy, 1, 3. 
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Grand Jury. 
Where officers substantially follow the statute In selecting 
a grand jury, a plea in abatement to an indictment will 
not be sustained because the county clerk did not record 
the proceedings. Krause v. State ...ccccccccnvcccscvcese 


Guardian and Ward. See ELEecTion or REMEDIES, 2. 


1. Secs. 55, 59, ch. 28, Comp. St. 1909, requiring a guardian 
to subscribe an oath before fixing the time and place for 
sale of his ward’s land, is mandatory, and a sale without 
compliance therewith is void. Howe v. Blomenkamp...... 


2. Where defendant claimed title to a homestead under a 
void guardian’s sale, the ward held not estopped by a set- 
tlement with another guardian from asserting title to the 
homestead, where the settlement related alone to funds 
arising from a pension. Howe v. Blomenkamp....... eia's ee. 


Habeas Corpus. 

After conviction for a misdemeanor, a prisoner will not be 
liberated on habeas corpus because of insufficiency of the 
complaint, if by any possible construction it charges an 
offense. Slate Vv. Birdsall cicccccccccaccesccccccsccvecce 


Highways. See TELEGRAPHS AND TELEPHONES. 
Proceedings to establish a public road held not to comply with 
sec. 19, ch. 47, Rev. St. 1866. Rosenberry v. Tibkee.......06 


Homestead. See Exrcurors AND ADMINISTRATORS, 1. GuaRDIAN 
AND Warp, 2. HUSBAND AND WIFE, 1, 2, 


Husband and Wife. 

1. Where the homestead of husband and wife was held in the 
name of the wife, and the petition in an action for damageg 
thereto alleged that it was the property of both, held, that 
they were properly joined as plaintifis, and there was no 
error in overruling objection to question as to the husband’s 
interest. Kayser v. Chicago, B. & Q. BR. C0... cc. cc ccc eens 


- 2 Joinder of an unnecessary party plaintiff held not to pre- 
vent a recovery in view of sec. 429 of the code. Kayser 
wv. Chicago, B. & Q. R. CO... ccacccccccesccccccce joa Sasso we 


8. A husband held not entitled to partition of his wife’s land, 
he having accepted the benefits of an antenuptial contract. 
Erb v. McMaster ...ccccccccnsccccccscssesccccee ceeeces 


Indians. 


A tenant under a lease of Indian lands will be enjoined from 
removing {mprovements made by him. Krull v. Rose.... 
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Indictment and Information. See BurecLary, 2. LaRceny, 2. 


L 
2. 


7. 


Information for burglary held sufficient. Johns v. State .. 


An indictment under sec. 6 of the criminal code charging 
in the same count that accused used and advised to be used 
instruments to procure an abortion, held not demurrable 
for duplicity; the allegation that he advised their use being 
surplusage. Johnson v. State... cc ceccccececccccccccccses 


Sec. 485 of the criminal code requiring a prosecutor to 
elect, where an information and an indictment are both 
pending, held not to apply where accused has waived exam- 
ination before the magistrate and has been indicted by the 
grand jury for the offense charged before the magistrate, 
and no information has been filed. Johnson v. State..... ‘ 


. Two counts may be united in an indictment, one charging 


larceny and the other charging the receiving of stolen 
property knowing it to be stolen, under sec. 419 of the 
criminal code. Bromn v. State......... tase etese eres Maupin Susie 


. An indictment held not subject to attack for duplicity. 


Union P. R. Co, v. State .........00.- Sere fetanecn Gc eubbdesesetonene<t 


. Where the offense charged is a substantive act of which 


one or more may be guilty, it is mot necessary that the 
fact of conspiracy be averred in the indictment. Joyce v. 
BUG: raise Cow win si8'wre.e ales) oh 2G feseid sefaye cece ode ea b ia wife esd Sie wa aee 
That persons concerned in a common crime are not jointly 
indicted igs immaterial, Joyce v. State ....ccsceccccceses 


Injunction. 
Injunction to restrain an action on an account stated held 


properly denied. Olsen v. Marquis... ..ccccsessevcccnes tae 


Insurance, See Corporations, 4. LIMITATION oF ACTIONS, 6. 


1. 


~ 


An insurance agent whose agency was terminated within 
a year in conformity with his contract, held not entitled 
to a contingent commission dependent upon the agency con- 
tinuing for a year. American Fire Ins. Co. v. Howell ... 


. Where there is no uncertainty as to the meaning of an in- 


surance contract, it will be enforced as made. Rye v. New 
Vork Life Ins. CO. .ccccccsccsvccccsscccccnccesestece Sie Secs 
A life policy held to lapse under the terms of the contract 
for nonpayment of premiums. Rye v. New York Life Ins. 
CO. diecaierdie/eeig- 000s oe oS 8 sie pe esas ae 8 ewes ene neeeaccnee 
Insurance business teenmacted in Nebraska by a New York 
company held not subject to a New York statute requiring 
notice as a condition to forfeiture for nonpayment of pre- 
miums. Rye v. New York Life Ins, Co. ccsecssvcccences 
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Insurance—Ooncluded. 


5. 


8 


By 


10. 


A beneficlary in an application for accident insurance, 
who sues on the policy as administratix, held to be the real 
party in interest so that a judgment will be a bar to any 
subsequent individual claim as beneficiary. Tomson v. Iowa 
State Traveling Men's ASSN ....ccceeecneceeecccencenees 


. The rule that a fraternal insurance company cannot have 


the benefit of its by-laws and amendments thereto, in de- 
fending against a death claim, umless certified copies 
thereof have been filed with the auditor of public accounts, 
held to apply to foreign companies, whether licensed to do 
business in the state or not. Tomson v. Iowa State Travel- 
img Meme ASS ..cceccvcccnccaccaceecvecteetssvaseecees 


. Insurance society held a fraternal beneficiary assoctation 


as defined in sec. 91, ch. 43, Comp. St. 1909. Tomson v. 
Iowa State Traveling Men’s A88'N ..ccvcccccccscccccccees 


Where a foreign fraternal accident company does not select 
its agents upon whom process may be served, as provided 
in sec. 5, ch. 16, Comp. St. 1909, the law declares as such 
agents all persons doing any of the things named in sec. 8, 
where the company accepts the benefits of such acts. Tom- 
son v. Iowa State Traveling Men’s Ass’n....... Weide clea stave . 
One so injured that he cannot intelligently give notice of 
an accident will be excused while so disabled. Tomson ». 
Iowa State Traveling Men's AS8’1...cccccesececccccesces 
Benefit society held estopped by course of dealing to de- 
clare forfeiture of certificate. Worley v. Supreme Lodge 
Royal Achates ..... dreDalae ah 8.6 a8 ener es Sea eed eee sees 


Interest. See Taxation, 38, 
Intoxicating Liquors. See CriminaL LAw, 11, 12. Tran, 17, 


1. 


In an action against a saloon-keeper for loss of support to 
plaintiff and her minor children, certain evidence held not 
a variance. Selders v. Brother8 ....ccecscceccscvecs 


. A verdict for $2,000 for loss of support held not excessive. 


Seldergs Vv. Brotners.cacccccervesccevcvcrerenssevesssusecees 


. Measure of damages in a, civil damage action against a 


gsaloon-keeper stated. Selderg v. Brother8.......ccceeceee . 


. A manufacturer of beer who sells to unlicensed consumers 


for their use sells at retail, within the meaning of ch. 82, 
laws 1907, forbidding sales at retail. In re Application of 
Metz Bros. Brewing O00. ....ccccccccccavcccvcesees Peace 


ing without a license, and should not be granted a license in 
the year next succeeding the commission of that offense. In 
re Application of Metz Bros. Brewing O0....scoseccescoves 
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. A manufacturer of beer who sells at retail is guilty of sell- 


164 
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Intoxicating Liquors—Concluded, 

6. A judgment of the district court dismissing an appeal 
from an order of a licensing board granting a druggist’s 
permit to sell intoxicating liquors is a final judgment from 
which an appeal may be taken to the supreme court, In 
re Application of Gering K OO. ..cerceseccccscreccsece --- 192 


7. Where the transcript of the evidence taken before a licens- 
ing board is certified to the supreme court on appeal from 
the district court, the appeal will not be dismissed for 
want of a bill of exceptions. In re Application of Gering 
> oat OL; OI PN SPER SEER Tae eR ee Sena team ON Are I 192 

8. An appeal from a judgment dismissing an appeal from an 
order of an excise board granting a permit to sell liquor 
held not a moot question if heard during the term of 
the permit, unless it has been canceled by the licensing 
board. In re Application of Gering & O0........cceceees 192 , 

9. Where it is shown that an applicant for a druggist’s per- 
mit to sell intoxicants had violated the provisions of the 
Slocumb law (Comp. St., ch. 50) during the preceding year, 
the licensing board has no discretion, but is required to re- 
fuse him a permit. In re Application of Gering & Co. .... 192 

10. Signers on petition for saloon license held freeholders and 
competent to sign as such, In re Application of Anderson, 338 

11. Purchasers of real estate held not disqualified to sign peti- 
tion for saloon license. In re Application of Anderson ... 338 


12. Equity can enjoin violation by railroad corporation of ch. 
88, laws 1909, which forbids intoxication and drinking 
liquors on railroad trains. State v. Chicago, B. d Q. RB. Co., 669 
18. Action for violation of ch. 88, laws 1909, prohibiting drink- 
ing liquors on railroad trains, held properly brought in 
supreme court in name of state by attorney general on 
application of state railway commission. State v. Chicago, 


Bi Que Re CO v5 oe ecb os thie Ve wooo Maes eae KOR ae CAA TS 669 
14. Evidence held to sustain conviction for sale of liquor to a 
minor. Grimes v. State........ sire ee eke te Resets ee ere 848 


Judgment. See Mortaaczs, 12. 


1. Proceedings to confirm issuance and sale of irrigation bonds 
under sec. 59 e¢ seg., ch. 70, laws 1895 (Comp. St. 1895, ‘ch. 
93a, art. III, sec. 59 et seg.) held an action in rem, and 
that, if the court acquired jurisdiction of the subject, 
its decree cannot be assailed in a collateral proceeding. 
Wyman v. BeArle...crcccosscsccsensecccsccvestecssccecs 26 


2. A bona fide purchaser for value of land for irrigation dis- 
trict taxes held not bound by a decree canceling those 
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Tudgment—Ooncluded, 
taxes in a suit commenced subsequent to his purchase, 
and to which he was not a party. Wyman v. Searle....... 26 


3. A judgment in favor of directors of a corporation held a 
par to an action against the corporation. Young v. Rohr- 
bough ...... dietela's oaiein'e. 8 Ub as 28 Fehelelee sete ele Cee wield sedate cree 101 


4. If an executor sued for his testator’s debt is prevented 
from proving a set-off by unconscionable conduct of an in- 
solvent plaintiff, and by his own innocent mistake, equity 

. may enjoin collection of the judgment until the set-off is 
liquidated, and then set off the judgments so far as they 
equal each other. Wells v. Cochran ........ eis sediereleja' ss geste 367 


6. The striking of an answer in divorce for failure to pay 
temporary alimony and suit money, though ground for re- 
versal on appeal, held not to make the decree void. Newell 
Vv. Newell ..cccscceee essere renee re obs) dreioiy O00, 8 Seite 705 


6. A decree in a suit to quiet title is conclusive in a partition 
suit among the same parties. Mason v. Rowley ........ - 801 


Jurisdiction. See AppeARANCE, 2. Courts, 8. JUSTICE OF THE 
Pracz, 3. Trrat, 19. 


Jury. See Appeal AND Hrron, 49. CrrimminaL Law, 38, 48-50. 
GRAND JURY. 

1. In an action for violating a city ordinance where the 
penalty was a fine, defendant could, on appeal to the dis- 
trict court, waive a jury and consent that the case be tried 
on the evidence before the police magistrate. Grimes v. 
Slate .ccvccccccee re ee oe, eew Gide wcatesie Siiere eis eies 86) O49 


2. On appeal from conviction for violating a city ordinance, 
defendant going to trial before the court without objection 
held to have waived a jury. Grimes v. State..........006. 848 


8. In an action at law either party ordinarily is entitled to 
@ jury trial as a matter of right. Olsen v. Marquis ...... 610 


Justice of the Peace. 
1. A justice’s judgment establishing an attorney’s lien held not 
void. Hoyt v. Chicago, R. 1. & P. R. CO... .. ccc ccc ees eeee 161 


2. Appeal from justice court held to confer jurisdiction on the 
district court. Hoyt v. Chicago, R. 1. & P. R. 00......0005 161 


8. A justice of the peace has no jurisdiction in forcible en- 
try and detainer to determine the rights of partners in 
the leases or good-will of the partnership. Knapp v. Reed.. 164 


INDEX. 817 


Landlord and Tenant. See Forcrere Enrey anp Derainer. In- 


DIANS. 

1. Unless the landlord has agreed to repair demised prem- 
ises, he is not liable to the tenant for faflure to make re- 
pairs. Young v. Rohrbough ..cccccccrescececssescosecs 


One cultivating land under an agreement to deliver to the 
owner one-third of the crops as rent is a tenant. Hansen 
©, HONSEN. c0. coassecevccsaccccesescaccesene eoseeecccsece 


8. Where a tenant agrees to deliver one-third of a crop of 
corn to his landlord as rent, the right to the corn stalks is 
to be determined by the contract. Hansen v. Hansen..... 


4. Where a landlord agrees to accept a share of corn as rent, 
the tenant, reserving the stalks, may sell them to another. 
Hansen V0. Hansen... cccerosecccrccsscsscccccctcesccssees 


A tenant holding over after his term feild not a tenant 
from year to year unless the landlord has recognized him 
as a tenant while holding over. Krull v. Rose ...cccccees 


A landlord, by granting the use of an appurtenant water 
privilege, covenants not to interfere with the tenant’s en- 
joyment of it during the term. North Platte Land & Water 
00:9: Arnett hance ieiiekes eh ee idheseesctt es ienwues 


Landlord held Mable for resulting damages for not permit- 
ting water to flow into the lateral extending to leased irri- 
gated land. Worth Platte Land & Water 0o., v. Arnett.... 


8. Where, in an action between landlord and tenant, the 
evidence igs undisputed as to the contract of lease, the judg- 
ment will not be set aside because the court submitted the 
lease to the jury for construction. North Platte Land & 
Water Oo. »v. Arnett PYSTTTERTTTL TERETE LEE ET ae To 


2 


. 


ba 


Larceny. See Burctaky, 1. 


1. In @ prosecution for larceny, the state must prove that the 
owner did not consent to the taking of his property. Johns 


Ds BRIE oe écdinie bia eee ge 0%: 60s n:d. 0 Scie 00:06 0's Sinaia Sie s'0e'b 46 0.0 


2. Indictment held to charge ownership of the property stolen. 
Brown v. State ......6+- COC OLE EE TOCE EOI 
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517 


517 
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411 


8. Refusal to give a certain instruction held not error. Brown - 


DO. BIAE . c.ccg veces ae conch asec seeeseeserebesesesevercesee 


Libel and Slander. 


1. In an action for slander, an instruction to find that the 
defamatory words were spoken, heid erroneous, where their 


411 


utterance was contested. Herold v, Coates ...-...cesccee 487 


2. Verdict of $3,000 held excessive. Bailey v. Kling ......-. 


699 
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Limitation of Actions 
1. An action by purchaser of land for damages for vendor’s 
fraud is barred if not commenced within four years from 
discovery of the fraud. Haup v. Schinstock ........0+-. 95 


2. An action by purchasers for cancelation of their overdue 
notes and a mortgage executed as part consideration for 
land, held, in effect, an action to recover damages for fraud, 
and barred four years after discovery of the fraud. Kaup 
v. Schinstock......... sag uaa da SS dadeste doer be eee Siee we teens 95 


3. Purchasers of land may set up by recoupment their dam- 
ages for vendor’s fraud in an action on a note for the 
purchase price, or to foreclose the mortgage. Kaup v. 
SCHIUNSCOCK o.6 5 ok ad a Niels a Se alain sos 8b 0 CaN whew 88d svesee ens 95 


4. Where, after maturity of a note secured by mortgage, in- 
terest payments are made, foreclosure may be maintained 
at any time within ten years from the last payment. Gi- 
rard Trust Co. v. Paddock..... bisibegiele siniershars bs 9 faite sieeve see 359 


6. A suit by an heir to quiet title to the homestead of his an- 
cestor may be commenced any time within ten years after 
the cause of action accrues, or within ten years after he at- 
tains majority. Howe v. BlomenKamp .....ceccceeereees 389 


6. An amended petition Acid not to state a new cause of ac- 
tion, and the origina! petition having been filed within five 
years after plaintiff’s right of action upon a benefit cer- 
tificate accrued, recovery was not barred by limitations. 
Tomson v. Iowa State Traveling Men’s Ass'n ...........- 399 


7. A mortgage in the hands of a mortgagee in possession never 
becomes barred by lapse of time, so that the mortgagor 
can quiet his title without paying it. Pettit v. Louis..... 496 


8. The statute of limitations does not run in favor of one 
claiming an interest in land until he has taken possession 
or exercised such dominion over ft as amounts to notice of 
his adverse claim. Stephenson v. Murdock .............. 796 


Marriage. 
1. The consent of competent parties is essential to a valid 
contract of marriage. Kutch v. Kutch ........... a iaBisvonasoe 114 


2. Where a contract of marriage has not been consummated, 
the court should require no greater quantity of proof to 
sustain a finding of fraud or of mental incapacity in a suit 
to annul that contract than in any other case. Kutch v. 
Kutch ..... eat dea ei pete ars Gave wraeects wens see br ekarresorondts Zou sve eerere 114 
8. Evidence held insufficient to annul a marriage. Kutch v. 
Kutch wccccccsess « scevee 96x50. ajbiei bio Se e's sie 6900 Bae veeeeesed kbd 
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Master and Servant. See AprpeEaL AND Error, 18. 


1. 


= 


Sd 


11. 


12. 


18. 


In an action by a servant for personal injury it is neces- 
sary that he prove that the negligence of the master was 
the proximate cause of the injury. Johnson v. Model Steam 
LQUNETY > COs. . oi eissriice ace eb Sw ae ase! Baseretd hes ggeeuabaaesdie awd ayer wls ae Brees 


. Evidence held not to show that negligence of the master 


was the proximate cause of plaintiff’s injury. Johnson v. 
Model Steam Laundry Co..... Re rn ae ee faces ie's 


. One held, under the facts, to be an independent contractor. 


Westover Vv. HOOVET.... cc cc cceeccees Er CR ere 


. One in the general employment of one person may be tem- 


porarily in the service of another so that the relation of 
master and servant arises, though the general employer 
may have an interest in the special work. Westover v. 
PLOOVOR: Ca sia earch OSS Sarhe <<, elds eherwlaede an Slee ike weg diane aura eens 


. Where one is temporarily in the special employ of another, 


it is the duty of the special employer to provide a safe place 
to work and give proper warning. Westover v. Hoover.. 


the general employer’s premises, he owes the same duty to 
the independent contractor and his servants as to other 
persons invited to that portion of the premises where the 
work is to be carried on. Westover v..Hoover ........... 
Evidence held not to sustain verdict for plaintiff. West- 
OVOP Oi FLOOVER ios, bce ssia id ie oo Gra jethia ib COTO OS A Hew WE One ees aera ens 


. Railroad company held prima facie liable for injury to 


servant caused by negligence of a fellow servant. Metz v. 
Chicago, B. d Q. R. Go..... Se ee ee ere 
A railroad company’s servant in its water supply depart- 
ment held within the protection of sec. 3, ch. 21, Comp. St. 
1907, relating to injuries caused by the negligence of fellow 
servants, Metz v. Chicago, B. d Q. R. CO... cece eee ee 
If an injured servant is free from contributory negligence, 
the master is liable where the injury was caused by the con- 
current negligence of the master, or his vice-principal, and 
of a fellow servant. Van Horn v. Cooper € Cole Bros...... 
A servant held not to assume risks from master’s negli- 
gence in failing to provide reasonably safe appliances and 
a reasonably safe place to work, unless the servant knows 
of the danger. Van Horn v. Cooper dé Cole Bros.......... 
A servant held to assume ordinary risks of service he un- 
dertakes to perform, but not unknown risks of a more 
hazardous service. Van Horn v. Cooper & Cole Bros...... 
In an action for death, evidence held sufficient to go to the 
jury. Van Horn v. Cooper & Cole Bros..... peer ee eneeeees 


12 


12 


201 


201 


. 201 
. Where an independent contract is to be carried out on 
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Master and Servant—Concluded. 


14. 


15 


16 


17. 


If there is any competent evidence from which want of 
proper care can be reasonably inferred, the question is for 
the jury. Van Horn v. Cooper & Cole Bros......... eiaascorets 
Railroad employee recovering judgment against the com- 
pany for injuries, and accepting the amount thereof, cannot 
recover benefits from its relief department. Koeller v. 
Chicago, B. € Q. I?. Co........ ers iN isvese BWW Siete beer 


Servant held not to assume risk from master’s failure to 
repair a defect within a reasonable time after promise to 
do so. Lynn v. Omaha Packing Oo. .........06+ Reneaeates 


A servant induced by master’s promise to continue to work 
in an unsafe place held not guilty of contributory negli- 
gence, and not to have assumed risk of injury. Lynn v. 
Omaha Packing CO. access cccccccscvcccsccccectceseee 


Mortgages. See Evipence, 3, 4. LimiraTion or Actions, 4, 7. 


1. 


QUIETING TiTLe, 2-7. 
In a suit to foreclose a mortgage owned after maturity by 
successive parties, plaintiff must make prima facie proof 
that no action at law had been commenced by any of those 
persons to recover the debt. Lyons v. Allen.......ccceeaee 


. An otder denying a motion to vacate an appraisement as too 


low will, in the absence of a bill of exceptions embodying 
the evidence, be presumed to be correct. Zwiebel v. 
SCRERtedt wrcccccvccscccoreves aie aaeesy ever wile 6 iw arace aie sia seta tener 


Failure of county clerk to include in his certificate a state- 
ment of junior liens and to attach hig official seal to such cer- 
tificate held not prejudical to owners of equity of redemp- 
tion. Zwiebel v. Sehestedt............ éeievei acetal 9a 8 @areere ro) 


. A note secured by mortgage on land in Nebraska, signed in 


Iowa, payable in Pennsylvania, and containing a clause that 
it shall be governed by the laws of Nebraska, should not be 
construed according to the laws of Iowa. Girard Trust Co. 


Vax PROD OCKS (oa at ecccace ees iets fat ev hasel bce Bia oo ai hee He ON AES Ma ech need 3 


5. Under sec. 16, ch. 73, Comp. St. 1909, a sheriff’s deed to pur- 


ehaser at foreclosure sale without notice conveys title su- 
perior to that of an unrecorded deed executed by the mort- 
gagor before foreclosure. Richards v. Smith.............. 


. To give constructive notice to defendant in foreclosure of 


a mortgage, the notice must include his first Christian 
name and surname. McCabe v. Equitable Land Co. ....... 


. Possession of mortgage notes held to sustain a finding that 


the holder was the owner thereof, notwithstanding they 
were indorsed payable to the order of a third person. Wec- 
Cabe v. Reed... cece cece eee eee 69 oS 41.0, Bre tg Hiateie%e isetere wae 
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Mortgages—Concluded. 


8. 


10. 


11. 


12. 


A mortgagee rightfully in possession of mortgaged premises 
may hold possession as against the mortgagor or his 
grantees until the mortgage is paid. Pettit v. Louis...... 


. Where one who purchased land at a void tax foreclosure 


sale went into peaceable possession, and subsequently pur- 
chases an outstanding mortgage, he may defend his posses- 
sion as a mortgagee in possession. Pettit v. Louis...... 
An assignment of a real estate mortgage is an instrument 
affecting title to real estate within the recording act. Jones 
wv. Fisher..... lasttel wate w tie lotsteseataye (Sie een Mia wea eee RS OS. 
Assignee of a mortgage whose assignment was not recorded 
held barred by a decree foreclosing a prior lien in a suit to 
which his assignor was a party. Jones v. Fisher.......... 
Where the court had jurisdiction of necessary parties to a 
foreclosure, held that its decree, though erroneous, was not 
subject to collateral attack. Bresee v. Seberger .......... 


Municipal Corporations. See QUO WARRANTO. WITNESSES, 1, 2. 


1. 


A municipality cannot delegate the care of its sidewalks to 
another, and escape liability for damage from his failure 
to use that care which devolves primarily upon the munici- 
pality. Severa v. Village of Battle Creek .............000. 


. A judgment in proceedings under sec, 101, art. I, ch. 14, 


Comp. St. 1909, to exclude territory from a municipal cor- 
poration will not be set aside on appeal, unless the court 
committed an important mistake of fact, or made’ an erro- 
neous inference of fact or of law. Chapin v. Village of Col- 
TOE VAC a gag d De eee SK aS EP OS RTE ORE TES 


. A city cannot escape liability for neglecting to repair a 


sidewalk, because it is on .the outskirts of the city. 
O'Loughlin v. City of Pawnee City... cece ccc cece cece eeee 


. Where a sidewalk was defective for a year, actual notice to 


the city of the defects held not essential to a recovery for 
injury therefrom. O’Loughlin v. City of Pawnee City...... 


. A city of the second class having less than 5,000 inhabit- 


ants cannot escape liability for neglecting to repair a side- 
walk because notice of the defect and resulting injury was 
not given. O'Loughlin v. City of Pawnee City............. 
A city must keep in repair a sidewalk constructed along a 
public street under direction of the city, and afterwards 
controlled by it and used by the public, though it is not 
within the limits of the street as originally platted. 
O'Loughlin v. City of Pawnee City .... ccc cece ccc cece eees 


. An ordinance regulating the location of stock-yards held 


reasonable. Union P, R. Co. v. Btate..... ccc ccc ee 
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Municipal Corporations—Continued. 


8. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


The mayor and council of Omaha held to have power under 
its charter (laws 1897, ch. 10, sec. 101@) to direct by ordi- 
nance the board of public works to advertise for bids for 
street improvements. McCoy v. City of Omaha ........6- 


. A notice inviting bids for street improvements, signed by 


the chairman and secretary of the board of public works of 
Omaha, will be presumed to have been authorized by that 
board, in the absence of evidence to the contrary. McCoy 
VM. City Of OMAN... ccscccccccccccccrcscccccccsseccceces 


Under the Omaha charter (laws 1897, ch. 10) held that 
the council need not fix a time and place for property 
owners to protest a street improvement or designate ma- 
terial, provided 30 days were allowed after publication of 
the ordinance authorizing the improvement before pro- 
ceeding with the work. McOoy v. City of Omaha ....... 7 


A certain notice of the sitting of the city council as a board 
of equalization of special assessments held sufficient under 
sec. 152 of the Omaha charter (laws 1897, ch. 10). McCoy 
v. City of Omaha ..... Sa eis a welelnele wwaerea's serene e6eeeee ees 


Under sec. 152 of the Omaha charter (laws 1897, ch. 10) 
held that notice of the sitting of the council as a board of 
equalization might be given by the board of public works 
when so directed by the mayor and council. McCoy v. City 
of Omaha........... Busi @,0/0,ee lasers Wiehe biee'e/6 eievere’are.ietsce S06 eoee 


In an action for services superintending an improvement 
of village water-works held that it will not be presumed 
that the improvement was made without approval of the 
water commissioner. Launt v. Village of Oakdale ....... 


An agreement to perform services for a village gratuitously 
may be withdrawn, and the village will be liable for services 
thereafter rendered. Launt v. Village of Oakdale .......: : 


A city or village acquires the fee to streets platted and 
dedicated under secs. 104, 105, art. I, ch. 14, Comp. St. 1909, 
and an abutting lot owner cannot recover value of natural 
products of the soil grown upon an adjacent street and ap- 
propriated by the municipality. Carroll v. Village of Elm- 
WOOK cceccccccccccssncascessces Si eivie C0:d:0 04686105 ia ae sais Be 


Under sec. 109, ch. 12a, Comp. St. 1901, governing cities of 
the metropolitan class, owners of buildings fronting on 
streets held not Hable for damages caused by defects in 
sidewalks until notified by the city to repair them. City 
of Omaka v. Philadephia M. & T. Oo.........2. eee eecececes 
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Municipal Corporations—Oontinued. 
17. Owner of building who excavates under adjacent street for 
@ room in connection with the building held liable for dam- 
ages caused by neglect to maintain the excavation in safe 
condition. City of Omaha v. Philadelphia M. & T. Co...... 519 


18. Purchaser of property at foreclosure sale held to have notice 
of excavation under adjacent street rendering it unsafe, 
and to be Hable for damages caused thereby. City of 
Omaha v. Philadelphia M: & T. CO. cccccscccaccecccccssees 519 


19. City held entitled to recover over money paid for injury 
caused by neglect of owner of adjacent building to maintain 
excavation under street in safe condition. City of Omaha 
v. Philadelphia M. & T. O0....cccceonee Saikielares aces ices Bateee 519 


20. Petition held to present issue as to duty of defendant to 

maintain safe covering for area under street. City of Omaha 

v. Philadelphia M. & T. 00........ Said 4 Sieieiw eo eie see accesses ee, O19 
21. An ordinance granting rights for a telephone system held 

to repeal a prior ordinance so that the rights of the parties 

should be measured by the repealing ordinance. Zimmerer 

De ROUar’s casce ak siewieleueieiao'e.e oie aie wide aieia a sieteelbe eaVdieeies wae ads 530 
22. Where an ordinance contains valfd and void provisions, the 

valid portion will be upheld if not dependent upon that 

which ig invalid. Zimmerer v. Stuart..........- seeeceees 530 
23. Where an ordinance granted an “exclusive” right to occupy 

the streets, the word “exclusive,” if invalid, could be elimi- 

nated and the remainder of the ordinance stand. Zimmerer 

DM. Stuart cicsccccccscccccaces 2 wsesdle Sade eis Molee fare aaes eae 630 
24. Under its charter (Comp. St. 1893, ch. 13a) the city of 
Lincoln held empowered to grant the right to a lot owner to 
excavate @ room under an alley. Tiernan v. Thorp...... 662 
It will be presumed that an excavation under an alley made 
under an ordinance complied therewith. Tiernan v. Thorp, 662 
26. After an excavation under an alley has been used for 15 

years, city authorities cannot summarily declare it a nui- 

sance and destroy it. Tlernan v. Thorpe......eseeeseess 662 
37. The legislature may by general law authorize cities and 

villages to grant exclusive franchises to public service cor- 

porations. May wv. City of Gothenburg ...cccccescnccccees 172 
28. Cities and villages cannot grant exclusive franchises to pub- 

lic service corporations unless authorized by the legislature 

so to do. May v. Oity of GothendBurg....cccrcccseccesceee U2 
29. Cities and villages of less than 6,000 inhabitants are not 

authorized to grant exclusive franchises to telephone com- 

panies. May v. City of Gothenburg. .ccec scccccsccrsceee TB 


26. 


S84 
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Municipal Corporations—Ooncluded, 


a 
oo. 


31. 


32. 


Ch. 15, laws 1908, curing irregularities in special assess 
ments levied subsequent to March 15, 1897, and authorizing 
relevy thereof, held not to prevent relevy of special assess- 
ments levied prior thereto. Byron Reed Co. v. City of 
OMNES 6 oig cin sia tea secaia te dieisr Wel cae aed he Ba SiSe balers aie sie ees siete eu 


The procedure in the district court on appeals from the 
poard of equalization in metropolitan cities is the same ag 
on appeals from a justice of the peace. Byron Reed Co. v. 
Ott yy Of OMONG: 15 is hire e eae tec wleaile Nae orelow.e dates a ee caren. ale 
Delay of ten years to relevy a special assessment adjudged 
invalid held to estop a metropolitan city from relevying the 
assessment on lots transferred subsequent to date of original 
assessment. Byron Reed Co. v. City of Omaha ........... 


Names. See Morreaces, 6. 


Negligence. See APPEAL AND ErRrRon, 7. MASTER AND SERVANT. 


1. 


Ramkoabs. StrEet Raitways. Waters, 8. 
Plaintiff’s negligence will not defeat a recovery unless it 
was the sole cause of his injury, or concurred with defend- 
ant’s negligence as a proximate cause. McGahey v. Citi- 


. Where defendant pleads contributory negligence, the burden 


is on him to prove it, and does not shift during the trial; 
he having the benefit of plaintiff’s evidence tending to prove 
such issue. McGahey v. Citizens R. Co. ........ einer siahaie: ohare 


An instruction that the burden is not on defendant to prove 
contributory negligence if the plaintiff's testimony proves 
that fact, held not to involve the doctrine of comparative 
negligence. McGahey v. Citizens RB. Co. ... ccc cece cece eces 


. The doctrine of the last clear chance held properly submit- 


ted under the pleadings. McGahey v. Citizens R. Co....... 


Newspapers. See TAXATION, 7, 8, 


New Trial. See APPEAL AND Error, 25, 29, 30. Criminar LAw, 39. 


1. 


Where there is a general assignment in a motion for a new 
trial that the court erred in giving a group of instructions, 
held not error to overrule the motion if any of the instruc- 
tions was proper. Fletcher ». Brewer........ EP eel ewclak 


An applicant for a new trial for newly discovered evidence 
must show that he exercised dilligence. Dresher v. Becker, 
To obtain a new trial for newly discovered evidence, the 
evidence must be such that complainant could not with re- 
asonable diligence have discovered and produced ft at the 
trial. Van Horn », Cooper & Cole Bros.....ccccccscvccecs 
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Notice. See INSURANCE, 9. TAXATION, 11-15, 24. 


Nuisance. 


1. 


A private citizen cannot abate a public nuisance, unless he 
suffers special injury therefrom. Gleason v. Loose-Wiles 
Cracker & Candy Oo..... sh8 lecbsatava es Sie, arenes Sia cave (eushiev’e Sie eaten ess 


. In a suit by a private citizen to abate a public nuisance, evi- 


dence held not to show that any special injury to plaintiff's 
property will result from the construction of a proposed 
sidewalk. Gleason v. Loose-Wiles Cracker & Candy Co.. 


Parties. See HUSBAND AND WiFE, 2. INSURANCE, 5. 


Partition. See HUSBAND AND WISE, 8. JUDGMENT, 6. 


Partnership. See JUstTick oF THE Pracz, 3. 


1. 


bs 


Where a partnership is carrying on business in leased prem- 
ises, neither partner can, without the consent of the other, 


‘renew the lease in his own name and exclude the other. 


Knapp v. Reed ........ oe ee Te eee ee ee re Ce ee ee eee ee 


. One partner cannot maintain forcible entry and detainer to 


put the other partner out of premises leased by the part- 
nership. Knapp v. Reed ...ccecesseee Sarbearate gb Powers we dae 


Where a partnership is dissolved without an adjustment by 
the partners of their rights, it is the province of equity to 
adjust such rights. Knapp v. Reed ........... ScdeNce S 7 reais 


Pleading. See APPEAL AND Brror, 35, 36, 47. ATTORNEY AND CLIENT, 


L 


8. 


2. BuLs aND Nores, 3. Brokers, 1. COUNTIES AND 
County Orvicers, 1. Drivorce,. 3. Drains, 1. Jupe- 
MENT, 5. LIMITATION OF ACTIONS, 6. MUNICIPAL CorPpo- 
RATIONS, 20. 


83 


83 


754 


754 


Where the sufficiency of the petition is first raised on ap- . 


peal, it will be liberally construed. Brown County v. Keya 
PARE. COUNMY eeicii.vew sarees ou Fees Coed ree secew eee ee ee 
McLane v. McLan€ .occsecccccecccrvceccecccccees en ee 


If objection is seasonably made to a petition for divorce 
containing a demand for settlement of property rights not 
growing out of the marriage relation, the court should 
order the pleadings reformed so as to present only the suit 
for divorce. Hunter v. Hunter ..... ig ive decal eatehio'e: avohatin are tesece 


Where part of a paragraph of a petition is material, a 
motion to strike the whole paragraph should not be sus- 
tained. Diels v. Kennedy ..cccrccccccccccscccccvsccacces 


Petition in action for breach of contract held to state a cause 
of action. Diels v. Kennedy coccesvseccersecceresecccees 


117 
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Principal and Agent. 


1. Parties contracting in their own names do not exclude per- 
sonal responsibility by describing themselves as agents of 
another, and the contract is their obligation, and not that of 
their principal. Fowler v. MCKAY... cccccccecscescnccsece 

2. A letter written by an agent with the principal’s consent 
ordinarily is competent evidence against the principal. 
Haner v, Palmer.....scece aleve niecaievels otee'e 4 lsigiesatyce:eietevetorae oie 

8. Where principal and agent participate in and share the 
fruits of actionable fraud, they are jointly liable for result- 
ing damages. Dresher v. Becker ..ccesccccsecceses eaeas 

4. A principal who retains benefits from the fraudulent con- 
duct of his agent is chargeable with the agent’s acts. 
Dresher V. Becker ..sccacseccscccssecccsecavccscessacese 


Process. 


1. A copy of the seal under which a summons is issued is not 
an essential part of the copy served under sec. 69 of the 
code. Herold v. Coates ..... alaveralehevalieiexs 6 pid-sjarersverete Jala sae a. 


2. Where proof of service by publication in foreclosure has 
been made by a defective affidavit, the court may, after 
sale, permit an additional affidavit showing the facts. 
Bresee v. Sebverger ...cccceonee WOW Ais Glo.lshel ee .eib-era Se tergvareia, ets 


Quieting Title. See Jupament, 6. Lirrarion oF Actions, 6, 7. 


1. Defendant in possession may defeat a suit to quiet title by 
showing that plaintiff hag no interest tn the land. Van Pat- 
ten v. O’Brien ....- ‘a 'aferaeie eisienee eiai'siel areca s ps3 “eieravetene ‘ee elearec’ 

2. In a suit to quiet title, where defendants rely on adverse 
possession and seek to cancel an outlawed mortgage, held 
that they are not entitled to affirmative relief on their fail- 
ing to show adverse possession for ten years. Van Patten 
Ds  O'BIICK: ick sole BO SSS TOR Sree RP ERE Ue Ree arse 

3. Where both parties are defeated in a suit to quiet title, an 
intervener seeking to foreclose an outlawed mortgage held 
not entitled to a foreclosure; the owner of the equity of re- 
demption not being a party. Van Patten v. O'Brien ...... 


4, Where a third person tntervenes in a suit wherein a mort- 
gagor and mortgagee are litigating their interest in land, 
held that the decree quieting title tn plaintiff will not be 
disturbed on the Intervener’s appeal. McCabe v. Equitable 
Land Co. ...seses tS GG rae Caleb's ieee Ge wale ee ees soja de> sere 

6. A mortgagor cannot question the title acquired by void 
foreclosure of a valid mortgage, unless he pays or tenders 
the amount of the debt and interest. McCabe v. Equitable 


LGN TO. ccccccvecccevcerresentsccccvcrescccsssesscecsee 
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Quieting Title—Ooncluded. 


6. 


i. 


Where a purchaser at void foreclosure sale subsequently 
pays taxes on the land, the mortgagor, as a condition to 
equitable relief, must pay the amount thereof with interest. 
McCabe v. Hquitable Land Co. ....cccasecrecvccccsocecces 


Purchaser of equity of redemption subject to a mortgage 
cannot question the title acquired by foreclosure proceed- 
ings, though void, unless he pays or tenders the mortgage 
debt and interest. Westerfield v. Howell .....sccccecceess 


Quo Warranto. 


1. 


2. 


A nonresident owner of agricultural land illegally included 
within a village may maintain quo warranto to prevent the 
exercise of jurisdiction over his land. State v. Village of 
COUCGE VC iio ein ocho. ace Gas slela wise yeas e wie ese ko Wie Sie sore a este 
Relator seeking to prevent village trustees from exercising 
authority over his land held barred by laches. State v. Vil- 
lage Of College View ....cesccccccecvccsccsevcectactssseces 


Railroads. See Damaces, 1, 2. Master AND Servant, 8, 9, 15. 


1, 


7. 


TELEGRAPHS AND TELEPHONES. TRIAL, 4, Waters, 10, 11. 
The state railway commission has no authority to order a 
railway company to construct a crossing within the limits 
of a village where no street has been opened. Chicago, R. 
I.dé P. R. Co. v. Nebraska State Railway Commission...... 


. Operating a passenger train at a speed of 45 or 50 miles an 


hour held not negligence. Brown v. Chicago, B. é Q. R. Co., 


. In an action for death at a crossing, where the negligence 


alleged was failure to sound a whistle or ring a bell as re- 
quired by sec. 104, ch. 16, Comp. St. 1909, held not error to 
charge the jury that, if a bell were rung or a whistle 
sounded, they should find for defendant. Brown v. Chicago, 
Bei Qs Bi 0 ie S600 6.0 60 Sais '6, 6 Sine 8re 0 WSS Sele Sates Cieherer's dass 
In an action for destruction of buildings by fire from an 
engine, no particular engine being alleged, evidence that de- 
fendant’s engines generally emitted sparks held admissible. 
Abbott v. Chicago, B. & Q. BR. Co.cccsccccccscccsnccscvcese 


. In an action for fire caused by a locomotive, evidence that 


coal used therein retained fire for a long time held rele 
vant. Abbott v. Chicago, B. & Q. BR. CO. ..ccccccccecceeee 


In an action for fire set by an engine, admissibility of 
evidence as to a particular engine and defendant’s engines 
generally stated. Abbott v. Chicago, B. d Q. R. Co........ 


In an action for damages for negligently setting out a fire, 
the origin of the fire may be proved by circumstantial evi- 
dence. Abbott v. Chicago, B. & Q. BR. CO. ..cccccvccecscees 
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Railroads—Concluded. 


8. 


Rape. 
1. 


2. 


Railroad company held not liable to its grantor of a right 
of way for injuries necessarily incident to construction of 
a roadbed. Conn v. Chicago, B.€ Q. R. Co..... bstahayetd 8 gud aie 


See CrimIxaL Law, 30, 33. 


Conviction of rape will not be reversed because no witness 
testified in direct language that prosecutrix was not the 
wife, sister or daughter of accused. Hanks v. State ...... 
Evidence in prosecution for rape keld sufficient to corrobo- 
rate the prosecutrix. Hanks v. Staté.....cccccececcucease 


Religious Societies. 


1. 


Sales. 


Act of February 15, 1869 (laws 1869, p. 276), providing for 
conveyances to trustees of religious societies, held not to re- 
quire that such religious societies should be incorporated 
before the state could be divested of its title. State v. First 
Catholic Church 


. Deed by the governor, pursuant to act of February 15, 1869 


Qaws 1869, p. 276), to certain trustees held to vest title 
in them for the use of the religious society named in the 
trust and then existing; and that conveyances from trustees 
to the religious society after its incorporation vested fee 
title in the society. State v. First Catholic Church...... 


See PLEApINe, 4. 


. If defendant’s liability for goods sold depends on a condi- 


tion which he has not waived, the burden is on plaintiff 
to prove a performance thereof. Fairbanks, Morse & Co 
OM, Burgert ...ccccecseeceee aclevaie gfaisovs Chraveby she Sed ire S88 Sener. 


Where defendant, in an action to enforce a conditional lia- 
bility for machinery sold, pleads that plaintiff represented 
that the condition should be construed in a certain way 
and that he replied thereon, the burden is on defendant to 
establish that fact. Fairbanks, Morse & Co. v. Burgert.... 


. In an action to recover money paid in reliance upon false 


representations, instruction as to fraud held to be defect- 
ive. Omaha HE. L. & P. Co. v. Union Fuel Co.....sccecceas 


Schools and School Districts. See CoLLeces AND UNIVERSITIES, 


1. 


An owner of taxable property in a school district, who is 
not a legal voter therein, cannot contest the consolidation 
of that district with an adjoining one. In re Petition of 
BOSE wcaecccve LPR E, AERTS fees 4 ieee eS Vjaves pee weave 


. Ch. 125, laws 1909, creating the “Normal Board of Educa- 


tion,” was declared invalid after ch. 126, laws 1909, was en- 
acted, providing for the location of a normal school by that 


132 


464 


464 


376 


423 
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Schools and School Districts—Concluded. 


board; held that ch. 126 was not invalidated by the mistake 
as to name, and that the duty of carrying it into effect de- 
volved upon the existing “Board of Education.” Tash v. 
PUEDEN: 6 oies snes We aye 8 a ore eres ice eer er eee er ree ae: 


. Provision in Act April 5, 1909, (laws 1909, ch, 126), that 


cities competing for location of a normal school should file 
their applications within 60 days held directory as to time. 
Tash v. Ludden .......e0eee0e. a acaeveleteteriraie tosgin Si Stanere do Suave See 


. Failure of state Board of Education to visit cities compeft- 


ing for location of a normal school and select a site within 
the time specified in ch. 126, laws 1909, held immaterial, 
where a later visitation and selection of site accomplished 
the substantial purposes of the statute. Tash v. Ludden... 


. That a city filed its application for location of a normal 


school with the “Normal Board of Education,” instead of 
with the Board of Education held immaterial. Tash v. 
EADS a s502h5 i acaee eilaral O45, 0 ein b eace bis ge tise SaaS DeRose see 


Long-continued construction of secs. 2,°3, 5, subd. XIII, ch. 
78, laws 1881, allowing compensation to a member of the 
normal school board, held to authorize the auditor of state 
to approve such claim. State v. Barton ..:......c cece eee 
Where a school district has exercised its franchises and 
privileges thereof for one year, its legal organization will 
be conclusively presumed. Kockrow v. Whisenand........ 
Under subd. XIV, ch. 79, Comp. St, 1909, a petition of elec- 
tors is not a prerequisite to the submission of a proposition 
for the issuance of schoo! bonds, but an election may be 
called on a vote of two-thirds of the board of education. 
Kockrow v. WhiSenand cocccrcccccccvccccccscvcccevecees 


. Variance in name of school district held not to invalidate 


acts of the district. Kockrow v, Whisenand .........e0008 


Specific Performance. 


1, 


Evidence held to support decree for specific performance of 
contract by father to convey land to his son. O’Connor v. 
WEES ee Scii See See Bike ssea sabe Ss elke sie eyed whe AOS. WOT edie 


. A contract for sale of land for a right of way will be en- 


forced specifically unless manifestly inequitable. Rice v. 
Lincolned Ni W.. By CO. eis vie cies cee edtades Gna ch bea oes 


Statute of Frauds. 
Promise of officer of corporation to prospective purchaser of 


stock to repay the purchase price at any time held an orig- 
inal contract not within the statute of frauds. Trenholm 
DV. KVOCPPET .rcccecsccccccercceneccractoceestescststees Share 
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INDEX. 


Railways. 

Respective rights of street railway company and an ordi- 
hary traveler on a city street stated. Stewart v. Omaha & 
O. B. Street R. OO, ....cccccecscrece wiehietesalw breiee waeteeeees 


Duty of employees in charge of a street car at a street in- 
tersection where a car on the opposite track is discharging 
passengers stated. Stewart v. Omaha & C. B. Street R. Co., 


In an action for injury to a pedestrian, questions as to 
whether a bell was sounded and as to the speed of a street 
car, where the evidence is conflicting, are for the jury. 
Btewart v. Omaha & C. B. Street R. CO. .cccccccscccscccces 


If the driver of a vehicle is reasonably justified in believ- 
ing that he can cross a street railway track before an ap- 
proaching car, he is not negligent, as a matter of law, in at- 
tempting to cross. McGahey v. Citizens R. O0...ccececcess 


Where an action against a street railway company for colli- 
sion with a vehicle is based on defendant’s negligence be- 
fore, as well as after, {it was aware of plaintiff's dangerous 
position, held proper to submit both theories to the jury. 
McQGahey v. Citizens R. Cd. .sccccccccsvcccrcccvscesseces 


Taxation. See JupemMENT, 2. Morroaces, 9. MUNICIPAL CoRPO- 


1. 


6. 


RATIONS, 30-32. WATERS, 2, 5. 
In a suit to foreclose a tax certificate representing taxes 
levied for general purposes and assessments by officers of an 
irrigation district, an offer to confess judgment for the 
general taxes does not admit plaintiff’s title to the lien 
created by the district assessments. Wyman v. Searte.... 
Where a county treasurer includes in a sale of one tract of 
land taxes levied upon another, the tracts being separately 
assessed and taxed, the sale will subrogate the tax pur- 
chaser to the lien of the public. Wyman v. Searle........ 


. Liability of property owner for interest. stated, where he 


tenders the general tax, but refuses to pay an invalid as- 
sessment. Wyman v. SearTl€....cccccccccccnccccccccraves 


In a tax foreclosure, where defendant denies plaintiff’s 
title as assignee of a tax certificate, the burden is on plain- 
tiff to establish his title. Wyman v. Searle ...........065 
A taxpayer may appeal from an order of a county board of 
equalization sustaining another taxpayer’s complaint that 
his property has been assessed too high, though appellant 
did not appear before the board. In re Assessment of 
Bankers Life INS. CO. .cccccccassccccccccccscvcescecseses 


Where, on appeal from a county board of equalization, ap- 
pellant in his notice and petition states that he is a tax- 
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Taxation—Continued. 


” 


10. 


11. 


12. 


13 


14. 


16. 


16. 


17. 


18. 


payer in the county, his appeal should not be dismissed 
without a trial on the ground that he is not a taxpayer. In 
re Assessment of Bankers Life Ins. CO. ....cceccccnccevces 


Where the county board has designated the newspaper in 
which to publish the delinquent tax list and notice of tax 
sale under ch. 75, laws 1903, it is the duty of the treasurer 
to publish them in the paper designated. Cronin v. Cronin, 
Where the county treasurer refuses to furnish notice and 
the delinquent tax list to the newspaper designated by the 
county board, he is liable on his official bond. Cronin v. 
Credits of a partnership maintaining but one office in Ne- 
braska held subject to taxation where that office is located. 
Clay, Robinson & Co. v. Dotiglas County... ....ceacceeceece 


The doctrine that movables follow the person will not be 
applied to defeat taxation of partnership credits evidenced 
by notes of residents of Nebraska payable in Chicago to a 
partnership transacting business in Nebraska. Clay, Rob- 
inson & Oo. v. Douglas County... .ccscccccccncercccccacess 
Notice to redeem from tax sale, as published, held insuf- 
ficient. Lanning v. Musser ..cscesccccneccccccsccsteceece 


Proof of publication of notice to redeem from tax sale held 
insufficient. Lanning v. Musser ..... ioe sik Gh Se Wale telire ite 88 


Notice of time to redeem from tax sale held properly made 
by the sheriff officially. Lanning v. Musser ...... aiacg 8 28-3 'eee 
Notice of expiration of time in which to redeem from tax 
sale under sec. 214, art. I, ch. 77, Comp. St. 1903, held not 
required to state the time when the purchaser would apply 
for a deed. Lanning v. Musser ...ccccccccsccccccesctaces 
Statute requiring notice before taking a tax deed held to 
have no application to tax foreclosure proceedings. Hard- 
wick v. BNEdeKer .cacccccccccccevcccsecsesevcs dee a owreax 
Proceedings to foreclose a tax lien brought within the 
period of redemption, though irregular, are not void, and 
the owner has only two years after confirmation of sale in 
which to redeem. Hardwick v. Snedeker ..... a bieeialeiea ie ese 
In an action by a county to foreclose a tax llen, objection 
that no administrative sale was made held to go to the ex- 
istence of a cause of action, and not to the jurisdiction of 
the court. Jones v. Fisher ...cccescccecccscnccccvecccens 
Decree foreclosing tax lien, without a sale for taxes, though 
irregular, is not void and subject to collateral attack. Jones 


Vo FIBher cccccccsccccsensescececcccvscssssccvcsececseces 
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19. 


20. 


21 


22. 


23. 


24. 


Where a county, without an administrative sale, forecloses 
a tax lien and obtains a decree, a sale thereunder is a 
Judicial sale, not final until confirmation, and the owner has 
the two years thereafter to redeem. Bundy v. Wills....... 
Where a purchaser at tax sale refuses to allow redemption, 
a cause of action arises in favor of parties interested, which 
may be brought at any time before limitations run. Bundy 
v. Wills ...... Won Sie 8 Sea dais Ki gue eSie 07% Wrdh owe! o7o) ase daeieree os Bvehe Ate 
Objection that check ig not a legal tender is waived unless 
made at the time. Bundy v. Will8.... cc cece cece eee e neces 
A formal tender of money is not required where, if made, it 
would have been fruitless. Bundy v. Wills .............. 
Where a tender is refused without objection to the sufficiency 
of the amount, objection on that ground is waived. Bundy 
Ds WAS gic d se Pi a eee Se OS sgrsislecelewisreaie Mise ens 
A tax deed, without affidavit showing service of a notice to 
redeem required by sec. 124, art. I, ch. 77, Comp. St. 1901, 
is void. Peck v. Garfield County..........ccccceeee eevesaais 


Telegraphs and Telephones. See MounicipaL CorpPoraTions, 21-23. 


1 


A railroad company has no authority to cut telephone wires 
at a crossing, where they do not endanger railroad employees 
or interfere with the railroad right of way. Alt v. State... 
In determining the respective rights of a telephone com- 
pany and a railroad company at a place where the telephone 
wires on a highway cross the railroad right of way, the 
rights of the public should be considered. Alt v. State .... 
The act granting to electric power compantes the right to 
use public highways for poles and wires (Comp. St. 1909, 
ch. 26a, sec. 1) held not to apply to telephone companies. 


Alt v. State ......... pap etll/e::gile.e:0 breie: Siac Bib. ale veneer p:svele ecarete-wiaererd 
‘Trespass. 
1. Matter in aggravation of trespass to the person is something 


3. 


done by the trespasser upon the commission of the principal 
trespass, which is of a different legal character from, but 
not inconsistent with, the trespass. Kurpgeweit v. Kirby.. 
Where there is a direct invasion of personal rights in 
wanton disregard of another’s right to personal security, 
the amount of compensatory damages will usually be left 
to the discretion of the jury. Kurpgeweit v. Kirby........ 
Where, in an action for wilful trespass to the person, con- 
sidering all the circumstances, the amount of the verdict 
shows it to be the result of passion or prejudice, a remit- 
titur will be required, or the case reversed. Kurpgeweit 
VM. Kirby ..scseeeee OB-erefores Bree be Gislieys easier steve Giwid we terg Bie lgevele\e-e 
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4. 
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Evideace held to‘show such a wanton trespass upon the per- 
son as to justify inclusion of mental suffering, humiliation 
and disgrace as proper elements of compensatory damages. 


Kurpgeweit v. Kirby ...... ebrbeideayw Sela Sere aielsie a /asSGiaiverni'e see 
. In an action for trespass to the person, verdict for $3,000 
held excessive. Kurpgeweit v, Kirby ...... cc cee eeceee war 


. Measure of damages in trespass to personalty stated. Hen- 


GETSON Vi WEIDMAN ..cccccccnccccerccnveccecveravsevenes 


See APPEAL AND HrRon. Bris AND Notes, 2. CRIMINAL 
Law. LIBEL AND SLANDER, 1. MASTER AND SERVANT, 14, 
NEGLIGENCE, 2-4. Rariroaps, 3. Sares. Srreer RAILWAYS, 
5. WILLs, 10, 

Where a contract for sale of land is not ambiguous, it is the 
duty of the court to determine its meaning. Fletcher v. 
Brewer: ios his eR ek Fae 8610s ae oe a ek frels eee dies aie: ave 


The effect of evidence in support of and in opposition to an 
objection to jurisdiction, where there is no conflict in the 
evidence, is for the court. Zomson v. Iowa State Travel- 
ing -Men’s ASSN... .ccccccecccceces Re RI ee OO 


Hearsay evidence admitted without objection may sustain a 
finding of existence of a fact. Metz v. Chicago, B. & Q. R. 


COs. asian ted beds earay ee SoBe a: ie erelgup eile a Ged wae ble lags eg ae-w oie oes ehe 


In an action for fire set by an engine, objection of no foun- 
dation for introduction of evidence held insufficient to chal- 
lenge attention to contention that plaintiff has not in- 
troduced evidence to show that an unknown engine caused 
the fire. Abbott v. Chicago, B. & Q. BR. OO0....cccceeevcces 


. It is not error to refuse to submit to the jury a defense of 


equitable estoppel where the evidence does not sustain a 
material element of that defense. Judson v. Creighton.... 
A judgment will not be reversed for the refusal of an in 
struction, where the substance thereof has been given. 
Severa v. Village of Battle Creek ....cccscccecccscercacess 
The court should not submit an instruction permitting a re- 
covery upon a state of facts not admitted by the litigants or 
supported by any evidence. Campbell v. Luebben .......-. 
It is not error to withdraw from the jury’s consideration 
facts which by no reasonable construction tend to establish 
a defense or to mitigate the plaintiff's damages. Mc@chey 
M. Citizens BP. CO. cccscvcccccccccvecsscccetensceesneseres 
Where requested instructions are substanially given in the 
court’s charge, it is not error to refuse to repeat them. 
McGahey v. Citizens R. Co........ aibince dis pce ater aware eo 
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Trial—Concluded. . 


10. 


11. 


12. 


13. 


14. 
16. 


16. 


17. 


18. 
19, 


20. 


Where the law is not misstated by the court, appellant 
cannot complain because a legal proposition is not included, 
where he did not submit an instruction containing it. Tren- 
holm v. Kloepper .seccceseee So bb GO ie GL WS SIS G8 oie Riis Be eile 236 


Where the evidence is conflicting as to a material issue, that 
issue should be submitted to the sale Fairbanks, Morse 
&€ Co. v. Burgert....... siarse ie’ eee ere Sewwiiie eee ee O10 


In an action against a county for damages for negligence in 
failing to keep a bridge in reasonably safe condition, held, 
under the uncontradicted evidence, not error to fai! to sub- 
mit the question of notice to the county of the unsafe con- 


dition of the bridge. Wherry v. Pawnee County.......00 - 503 
jf instructions as a whole state the law correctly, they will 
be sufficient. Brown v. Chicago, B. &d Q. RB. Co...seeee woes 604 


If the court on its own motion charges the jury substantially 
as requested, it is not error to refuse to restate those prin- 
ciples of law. Brown v. Chicago, B. & Q. BR. C0.....eee00. 604 


Instructions must be considered as a whole, and a defective 
one will not require a reversal where the defect is cured by 
another instruction. Bailey v. Kling .ccccseccccesceevese 699 
An instruction on the measure of damages for an assault 
held not misleading. Moore v, Sturm ...cccccsecceces soos 193 
Where the issuance of a license was admitted, held unneces- 
sary to submit the question of its issuance to the jury. 
Henkel v. Boudreau ...-0..-.00- RRC ee Oe etre 784 
The trial court is not required to instruct the jury which of 
two witnesses is the more credible. Sutorious v. Stalder.. 843 


The striking of defendant’s answer to the merits does not 
oust the court of jurisdiction over him. Newell v. Newell.. 705 


Remarks of judge while impaneling jury held not reversible 
CTrOr, Moore V. Sturm .eccccececccscccccecacccccvececeee 193 


Trusts. 
Under sec. 32 of the code, the trustee of an express trust 


may sue in its own name, though its name has been changed 
by the legislature. Girard Trust Co. v. Paddock.......... 859 


Vendor and Purchaser. See Deeps. Limrration or Actions, 1-3. 


1. 


8. 


TRIAL, 1. 
Remedies of persons induced by fraud to purchase land 
stated. Kaup v. Schinstock ...scccccccscccccsecccceccers 95 


In an action for damages for breach of contract for sale of 
land, evidence that the purchaser knew at the time his ven- 


INDEX. 895 


Vendor and Purchaser—Concluded. 
dor made the contract that the title was in a third person 
heid immaterial. Fletcher v. Brewer ..... Pree eereer eer e 196 


8. Where in a contract for sale of land no time is fixed for 
delivery of the deed, the court should construe the contract 
to mean that delivery should be made within a reasonable 
time, and so as to carry out the contract. ed v. 
BY CMOER dg se d'a R68 Sieté uo 025,65 05 0b; 0h 6) 08 a8. 6-4 iw Sinn: ase. wieate aie, 6; LOO 


4. A contract to convey a " spectfted tract of land for a right of 
way, for a specified price, with an option for additional ° 
land, held not completed by accepting a deed of the specified 
land and paying the price, so as to rescind the option before 
the time expired within which to exercise it. Rice v. Lin- 


coln & N. W. R. Co,...... dusaaiee dre'd;6 eed ale e.6:s00i6'd esie!el6.0:6'5)6 BOL 
5. Purchaser held entitled to growing crop. Malsbary v. 
TACODUS vr eccverveceevercerrvees sists Wis: le eue'e viaartdeie cweer LOL 


‘Grantee in a deed may waive damages for failure to deliver 
crops owned by tenant, and sue his grantor on the covenant 
against incumbrances. Malsbary v. Jacobus........s06. T51 


Venue. Sce Crrminat Law, 47. 


Waters. See Lanpionp anp Tenant, 6-8. 

1 An innocent holder for value of irrigation district bonds 
delivered ag a consideration for the sale of an incompleted 
ditch to the district, held entitled to enforce payment 
thereof. Wyman v. Searle ...cccccsccsccccescccereceeeee 26 

2. Sec. 19, ch. 70, laws 1895, as amended by ch. 78, laws 1899, 

authorizes directors of an irrigation district to levy taxes 
upon all lands within the district for the upkeep of the 
ditch and for incidental expense. Wyman v. Searle....... 26 
Sec. 59 e¢ seq., art. III, ch. 93a, Comp. St. 1895, providing for 
confirmation of issuance and sale of irrigation bonds, does 
not authorize the court to confirm the exchange of such 
ponds for property. Wyman v. Bearle..........seeesee-s 26 
Authority given directors of an irrigation district by sec. 
10, art. IIT, ch. 93a, Comp. St. 1895, to exchange its bonds 
at par to pay for irrigation works, held not’ limited by sec. 
14. Wyman v, BEGrle ..ccseeeecsecsercescceeeeerecstenees 26 


Mistake of a treasurer in accepting irrigation bond coupons 
in. payment for district general taxes held not to deprive 
the public of ita right to collect such taxes, and such pay- 
ment not to subrogate the tax purchaser to the rights of the 
district. Wyman v. Searle .....ccsecseceecens Seb. ddeneses 26 


6. Prior to act of March 31, 1899 (laws 1899, ch. 78) directors 
of an irrigation district had no authority to obligate the-dis- 


6 


4 


by 


896 
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7 


. 


10. 


li. 


Wills. 


triet to pay for construction work until they had first 
created a construction fund. Wyman v, Searle ........... 26 
Owner of land in an irrigation district held not estopped to 
deny the legality of taxes levied thereon for an irrigation 
ditch, Wyman v. Searle ........ Ka averaialoce masts jaece wes, 26 


. Where surface water negligently collected in a telephone 


conduit soaked through a sewer connection into a basement, 
that the owner of the building failed to tamp the earth 
around his sewer held not contributory negligence. Help- 
hand v, Independent Telephone Co. ......cceeeecees disse eco 642. 


. A landowner may restrain the maintenance of a dam and- 


ditch casting water in a body on his lands. Nelson v. 
Wirthele .......0. é : 595 


That a railway roadbed interfered with surface water held 
not to sustain a finding of negligent construction in an ac- 
tion for damages for obstructing the flow of such water. 
Conn v. Chicago, B. & Q. BR. OO... cece ccc e eee ees eecesees 132 
In an action for damages, instruction as to duty of railroad 
company in constructing its roadbed with reference to 
surface water criticised. Conn v. Chicago, B. & Q. R. Co... 732 


See APPEAL AND Egror, 26, 27, 


. That an order or material stipulation daes not appear in 


the transcript on appeal from the county court will not 
prevent the district court from acquiring jurisdiction by 
the filing of the transcript. In re Estate of Creighton.... 107 


. Where the county court declared a bequest to executors in 


trust invalid and directed that the money bequeathed be 
paid to testator’s heirs, held that the executors have such 
an interest in the order as entitles them to appeal there- 
from. In re Estate of Creighton.... 2... ccc ence ccccceess 107 


. Appellees requesting interlocutory orders in the district 


court will not thereafter be heard to question the certifi- 
cate to the transcript. In re Estate of Creighton.......... 107 


. On appeal to the district court from order of probate, where 


the parties agreed that the cause should be tried on plead- 
ings in the county court, contestants held not entitled to 
judgment on the pleadings for want of a reply. In re Estate 
Of NOVMONG bo.6.6 05: 5:0:6.0 vo sinle ho diasine.o o'ae's 9.004 0 asia sia 9'e dave se 167 


. Capacity of testatrix may be established by any competent 


witnesses. In re Estate of Normand .......c.ceccoeecees 167 


. The rule that words of limitation shall be applied to the 


death of the first taker without issue during the life of 
the testator held not to apply where there are any indica- 
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Wills—Concluded. 


10. 


11. 


tions, however slight, that the testator referred to death 
subsequent to his own demise. In re Estate of Willits.... 


. The general rule is that the period of time to which sur- 


vivorship relates depends upon the intent of the testator. 
In re Estate of Willits 


. Where power is given an executor to convert land into 


money, and he is directed to pay the proceeds to guardians 
of minors, equity will decree that the estate be distributed 
as personalty. In re Estate of Willits 


. Will construed, and heid that bequests to two grandchildien 


took effect at the testator’s death, with a gift over to the 
survivor upon a contingency terminable at the attainment 
of majority, and that, one grandchild having attained 
majority before his death, his share went to his executor, 
and not the surviving grandchild. In re Estate of Willits, 
Instruction to jury to disallow probate of a wiil, if they 
find decedent did not sign it, held erroneous where the 
evidence will not sustain such.a finding. In re Estate of 
GRAY. as ined eens ee ach eae hidhstatee discal dva Sak Pa a gens 
On contest of a will between executor and heirs, sec. 333 of 
the code held not to forbid a physician from testifying to 
the mental condition of testatrix. In re Estate of Gray... 


Witnesses. See APPEAL AND Hrror, 4, 8. CRIMINAL Law, 4, 5, 26, 


1. 


42. Trrat, 18. Wits, 5, 11. 
In an action against a village for injuries from a defective 
sidewalk, where a witness denied having made a statement, 
evidence in impeachment held proper. Severa v. Village of 
Battle Creek 


. In an action against a village for injuries from a defective 


‘sidewalk, cross-exaniination of one of the village trustees as 
to notice of the dangerous condition of the sidewalk held 
proper. Severa v. Village of Battle Creek 


. Certain cross-examination of witnesses as to elements of 


daniage to realty held proper as tending to weaken their 
testimony, but not to so destroy it as to require the whole 
thereof to be stricken. Kayser v. Chicago, B. € Q. R. Co... 


. When a witness upon cross-examination admits having made 


statements inconsistent with her evidence, it is error to 


permit other witnesses to testify to the statements admit- 
ted. Brown v. State 


. A witness should ordinarily be permitted to state the cir- 


cumstances which called his attention to the fact about 
which he testifies. Brown v. Chicago, B. d Q. R. Co 


. Where there may be a failure of justice for want of evi- 


dence, the attorney in a case is justifiable in becoming a 
witness. In re Estate of Normand 
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